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JUDGES -DISQUALIFICATION OF FOR BIAS
AND PREJUDICE

A new dimension was added to the law of Arizona on the subject
of disqualifying a judge for bias and prejudice by the decision of the
Supreme Court in Hendrickson v. Superior Court.' It was there indicated
that an affidavit of bias and prejudice, made after a mistrial had been
declared for failure of a jury to agree, might still not be too late.

It has been previously held that such an affidavit, made pursuant
to the provisions of A.R.S. § 12-409, when timely filed, operates as a
peremptory challenge to the judge.2 From the moment of filing onward,
he can perform no other function except to order trial before another
judge.3 It is the seasonable affidavit itself, in proper form, which dis-
qualifies him, not the truth thereof, and so it may not be disputed.4

While the statute allows a litigant much leeway in bringing about
the disqualification of a judge, its purpose is not to afford him an oppor-
tunity to do so to avoid the effect of an adverse ruling that has been
made against him. There is no express provision, however, as to when
the affidavit shall be filed. It has accordingly been said that merely
requesting or consenting to continuances,5 or the entry of various ex
parte orders in the administration of an estate,' do not constitute a waiver
of this absolute right. But an affidavit of prejudice is not timely made
if filed after the court has ruled on any litigated or contested matter
whatever . It is too late if filed after the court has heard evidence and
ruled on a motion for a temporary injunction;8 or after a motion for an
order for alimony, attorney's fees and costs has been heard and denied
and the depositions of two witnesses taken;9 or when the case has been

1 85 Ariz. 10, 330 P.2d 507 (1958). Also noted in COURTS AND PROCEDURE,
supra.

Mosher v. Wayland, 62 Ariz. 498, 158 P.2d 654 (1945); Conkling v. Crosby, 29
Ariz. 60, 239 Pac. 506 (1925).

3 Murray v. Thomas, 80 Ariz. 378, 298 P.2d 795 (1956); Mosher v. Wayland, 62
Ariz. 498, 158 P.2d 654 (1945); Stephens v. Stephens, 17 Ariz. 306, 152 Pac. 164
(1915).

4 Conkling v. Crosby, 29 Ariz. 60, 239 P. 506 (1925); Stephens v. Stephens, 17
Ariz. 306, 152 Pac. 164 (1915).

5 Stephens v. Stephens, 17 Ariz. 306, 152 Pac. 164 (1915)..
6 Murray v. Thomas, 80 Ariz. 378, 298 P.2d 795 (1956).
7 Arizona Conference Corp. v. Barry, 72 Ariz. 74, 231 P.2d 426 (1951).
8 Ibid.
9 Allan v. Allan, 21 Ariz. 70, 185 Pac. 539 (1919).
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tried and judgment need only be rendered;'0 or when judgment on the

pleadings has been granted."
However, after the trial has begun, the right of a judge to preside

further in the case may be contested at any time by any interested party

who can prove the actual fact of bias, hostility or ill will of the judge

of such a character as would prevent impartial justice being done, and

this is so regardless of whether or not an affidavit of bias has been

filed in accordance with the statute.12

A writ of prohibition has been named as the proper remedy to

prevent a judge from disqualifying himself simply for the reason that

an untimely request, based on information and belief, has been filed

against him, where he has already ruled on contested matters and where
he has not, in fact been known to be biased or prejudiced."3

In Hendrickson the petitioner, who was attempting to probate an
alleged holographic will, sought a writ of prohibition to prevent the
presiding judge from continuing in the will contest. A jury had failed
to agree on an earlier trial of the cause, and there were pending before
the judge two petitions for the appointment of special administrators,
neither of which were urged by the petitioner herein, when she filed a
motion for a change of judge. This motion was supported by her affi-
davit which stated that "because of matters and facts of which affiant
was not aware at the start of said trial", 14 she had cause to believe and
did' believe that the judge was biased and prejudiced, as a result of
which she could not obtain a fair and impartial retrial of the issues in
the case. No challenge was made to the truth of this affidavit, and the
respondent judge decided as a matter of law that it was of no force and
effect because not timely filed.in issuing the peremptory writ of prohibition, the Supreme Court
held that when the disqualifying facts are unknown until after the expira-
tion of the time within which the affidavit should normally be presented,
the application for a change of judge is still timely if made upon the
discovery of such facts. It pointed out, moreover, that such an affidavit
as this one may be questioned, and ff this be done, the fact of hostility
and subsequent discovery thereof must be determined at a hearing. But
until it is so challenged, either by the judge or by the opposing party,
it must be considered as prima facie true and timely filed.

Lawrence W. Galligan

10 Conkling v. Crosby, 29 Ariz.'60, 239 Pac. 506 (1925).
11 Mosher v. Wayland, 62 Ariz. 498, 158 P.2d 654 (1945).
12 Conkling v. Crosby, 29 Ariz. 60, 239 Pac. 506 (1925).
13Arizona Conference Corp. v. Barry, 72 Ariz. 74, 231 P.2d 426 (1951).
14Hendrickson v. Superior Court, 85 Ariz. 10, 330 P.2d 507 (1958).
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