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CONSTITUnONAL LAW - DuE PRocEss - VALmITY OF "SATSFACTORY

AccouNT" CLAuss IN VAGRANcY ORDi A cis. - Defendant was con-
victed under a city ordinance deeming a person a vagrant if he "is
found abroad at late or unusual hours of the night without any visible
or lawful business and not giving a satisfactory account of himself."
On appeal, held, affirmed. If a person, on the streets late at night,
manifests conduct indicating an unlawful purpose, it is constitutional
for that person to be convicted of vagrancy if he fails to give a satis-
factory account of his actions to a police officer. Dominguez v. City
and County of Denver, 363 P.2d 661 (Colo. 1961).

Historically, vagrancy laws established offenses of "personal con-
dition," such as being dissolute, a beggar, or a tramp.2 However, the
statutes under consideration here are of a different nature; they estab-
lish the active crime of loitering.3 Courts have almost uniformly held
that it cannot be a crime simply to wander on the streets.4  But when
a statute makes it unlawful to loiter "without lawful business," or sim-
ilar language, courts have generally found such prohibitions lawful as
a valid exercise of the police power.5

I DE r- Crr CODE 824.1-7.
2 Lacey, Vagrancy and Other Crimes of Personal Condition, 66 HAM. L. REv.

1203 (1953).
3 Ibid.
4 See, e.g., Territory of Hawaii v. Anduha, 48 F.2d 171 (9th Cir. 1931); Ex parte

Cutler, 1 Cal. App. 2d 273, 36 P.2d 441 (4th Dist. Ct. App. 1934); Ex parte Mc-
Laughlin, 16 Cal. App. 270, 116 Pac. 684 (2nd Dist. Ct. App. 1911); Pinkerton v.
Verberg, 78 Mich. 573, 44 N.W. 579 (1889); People v. Diaz, 4 N.Y.2d 469, 151
N.E.2d 871, 176 N.Y.S.2d 313 (1958).

In Territory of Hawaii v. Anduha, supra, the court declared unconstitutional
a Hawaii statute making it a crime to habitually loaf, loiter, and/or idle upon any
public street or highway. The court said "the act trenches upon the inalienable
rights of the citizen to do what he will ... so long as his course of conduct is not
inimicable to himself or to the general public .. " 48 F.2d at 173. The court said
the statute was defective for not distinguishing between innocent loafing and loiter-
ing leading to criminal activity.

One case, Ex parte Cutler, supra, did hold that it is lawful to punish those who
engage "in pointless, useless wandering from place to place within the state, ,with-
out any excuse... other than the impulse generated by .. . wanderlust. .36
P.2d at 445.

5 See, e.g., Ex parte Cutler, supra note 4; City of Portland v. Goodwin, 187 Ore.
409, 210 P.2-d 577 (1949); State v. Grenz, 26 Wash. 2d 764, 175 P.2d 633 (1946).

In State v. Grenz, supra, the court said such a law was a reasonable measure
to prevent crime as long as proof of defendant's criminal intent was necessary for
conviction. In the dissent, at 175 P.2d 638, the justices indicated a belief that the
Washington law as interpreted by the majority could punish those merely out for
exercise, since they felt that under the majority opinion, such persons would have
no lawful or visible business.

In City of Portland v. Goodwin, supra, the court emphasized that it was a crime
to be on the streets only if the person's conduct or words disclosed an unlawful pur-
pose. The court said a lawful purpose can be mere exercise or any other activity
not prohibited by law, and set up the requirement that the state must prove that
defendant did have an unlawful purpose, not merely that he didn't satisfactorily
answer the policeman's questions.



The controversy in the principal case, upon which the authorities
are divided, concerns a statute which requires a person apprehended
on the streets to give a satisfactory account of himself. One view holds
that if a person's conduct discloses a seemingly unlawful purpose, it
is a crime merely to fail to give a satisfactory account to a question-
ing officer, even though there be no proof at a subsequent trial that
the person actually had an unlawful purpose.6  The other view, rep-
resenting the modem trend, is that while it is permissible for an
officer to question someone appearing to have an unlawful purpose
and to arrest him if his explanation is unsatisfactory, yet to sustain a
conviction the state must prove at the trial that the -person in fact
did have an unlawful purpose! Failure to satisfactorily answer an
officer's questions is not a crime in itself.

Main support for the first view comes from District of Colum-
bia cases. In the leading case, Beail v. District of Columbia, - the
court held loitering legitimate if it disclosed no unlawful purpose. But
the court added that when one's wandering in the streets is such as
to lead to a reasonable inference that he is there for an unlawful
purpose, the law can require that the person account for his actions
and can consider his failure to do so as proof that his purpose is not
a legitimate one. However, on appeal,9 the reviewing court estab-
lished the requirement that there must be a direct demand for one
to account for his actions; failure t6 satisfactorily respond to casual
questions is not punishable.'0

6See, e.g., Beail v. District of Columbia, 82 A.2d 765 (D.C. Mun. Ct. App. 1951),
reod on other grounds, 201 F.2d 176 (D.C. Cir. 1952); Harris v. District of Colum-
bia, 132 A.2d 152 (D.C. Mun. Ct. App. 1957).7 See, e.g., McNeilly v. State, 119 N.J.L. 237, 195 AUt. 725 (Sup. Ct. 1937); Peo-
ple v. Dreares, 15 App. Div. 2d 204, 221 N.Y.S.2d 819 (Sup. Ct. 1961), aff'd, 11
N.Y.2d 906, 182 N.E.2d 812, 228 N.Y.S.2d 467 (1962); People v. Bell, 306 N.Y.
110, 115 N.E.2d 821 (1953).

882 A.2d 765 (D.C. Mun. Ct. App. 1951), reo'd on other grounds, 201 F.2d 176
(D.C. Cir. 1952).
9 Beail v. District of Columbia, 201 F.2d 176 (D.C. Cir. 1952).
10Accord, Harris v. District of Columbia, 132 A.2d 152 (D.C. Mun. Ct. App.

1957). Other cases supporting the view taken by the District of Columbia are Mc-
Neilly v. State, 119 N.J.L. 237, 195 AUt. 725 (Sup. Ct. 1937) and State v. Salerno,
27 N.J. 289, 142 A.2d 636 (1958). These two New Jersey cases upheld a statute
deeming as a disorderly person one "who . .. cannot give a good account of him-
self or who is engaged in an illegal occupation, and who is in this state for an un-
lawful purpose." The New Jersey courts have emphasized that the statute would
be invalid if it made it a crime merely to fail to give a good account of oneself.
But the law was valid because it required proof of the additional fact that defendant
was present in the state for a specific unlawful purpose. However, it is held that
since there is a rational connection between failing to account for oneself and fiav-
ing an unlawful purpose, it is valid to make failure to give a satisfactory account
prima facie evidence of an unlawful purpose.
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Most of the recent cases taking the opposite view have come from
New York. In the leading case of People v. Bell," the court upheld a
statute punishing loitering around railroad platforms if a person is
unable to give a satisfactory explanation of his presence. The Dis-
trict Attorney had claimed that anyone found on railroad premises
must give a satisfactory explanation of his presence to officers. But the
court denied that mere failure to give said explanation constituted a
crime, saying that if the statute punished mere failure to give a satis-
factory account, it "would furnish no standard of conduct which could
be known in advance, and it would be void for uncertainty."12  Later
cases 13 established clearly that the requirement that defendant be asked
to explain is a mere condition precedent to prosecution.14

There is no Arizona case in point,15 but most cities within the State
have loitering laws and there is a state anti-vagrancy statute. The Ari-
zona statute and the Phoenix city ordinance restrict loitering penalties
to those "without lawful business." The Phoenix ordinance 6 deems
a vagrant "[e]very person who roams from place to place without any
lawful business." The state law17 appears to be narrower; a vagrant
is defined as "an idle or dissolute person, or associate of known thieves,
who wanders about the streets at late or unusual hours of the night
without any visible or lawful business. . . ." Only the Tucson ordi-
nance, 8 however, speaks of giving a satisfactory account. It states:
"It shall be unlawful for any person without visible means of support

11 806 N.Y. 110, 115 N.E.2d 821 (1953).
12 Id. at 823. The court said that the basic element in the crime of loitering is a

showing that the defendant lingered about the station under circumstances which
fell short of making him an implied invitee or licensee. Only if defendant lacked
any legitimate purpose for his lingering would he be a trespasser and thus a loitrer
under the law.

People v. Merolla, 9 N.Y.2d 62, 172 N.E.2d 541, 211 N.Y.S.2d 155 (1961);
People v. Dreares, 15 App. Div. 2d 204, 221 N.Y.S.2d 819 (Sup. Ct. 1961), afd,
11 N.Y.2d 906, 182 N.E.2d 812, 228 N.Y.S.2d 467 (1962).

4 The New York Supreme Court in People v. Dreares, supra note 13, said: "The
insufficiency or incredibility of the explanation given at the time of arrest, or even
the failure to give any explanation, is not an element of the crime .... " 221 N.Y.S.2d
at 821.

The Dreares case also held that since probable cause is not sufficient to justify
arrest for misdemeanors in New York without a warrant, officers arresting for loiter-
ing are subject to false arrest suits if defendant is acquitted due to failure to prove
that he had an unlawful purpose. It would seem that the rule would be contra
both where reasonable cause is sufficient for misdemeanor arrests (see e.g. CAiaF.
PEN. CODE § 836), and where, as in the principal case, reasonable cause is suffi-
cient for a loitering conviction; however, no cases under such statutes have been
found.

1sBut see Crowley v. Rummel, 22 Ariz. 179, 195 Pac. 986 (1921), and State v.
Starr, 57 Ariz. 270, 113 P.2d 356 (1941) for related problems in the vagrancy field.

16 PHOENIx CITY CODE, Ch. 29, § 81 (1951).
17 Amz REv. STAT. ANN. § 13-991 (1956).
18

TucsON CITY CODE, Ch. 18, § 24 (1953).
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or who cannot give a satisfactory account of himself to loaf, congre-
gate, or loiter...." If taken literally, this would appear to make it a
crime merely to loiter if a loiterer fails -to explain his presence to an
officer. It appears that the statute does not require proof of an un-
lawful purpose, nor proof that the loiterer was "without visible sup-
port." On the other hand, the Denver ordinance, involved in the prin-
cipal case, deems a vagrant one who loiters "without any visible or
lawful business and not giving a satisfactory account of himself." The
statute in Washington, D.C.19 is almost identical.

Thus, the differences in court decisions do not appear to be due
to variations in the statutes; both Denver and Washington, D.C.
ordinances appear literally to require independent proof of loitering
without lawful purpose, but the courts have ruled that this is not
necessary. On the other hand, the New York statute2 which omits
the "without lawful business" requirement, as does the Tucson ordi-
nance, seems to require any loiterer to give a satisfactory account
of his presence or be convicted for loitering; yet the New York courts
hold otherwise. Thus, prediction of the result in Arizona grounded
on statutory construction would appear uncertain.

Under Dominguez, the state need not prove that defendant did
in fact have an unlawful purpose at the time of arrest. It need only
show: 1) Defendant's conduct appeared to be unlawful; and 2) de-
fendant failed to give a reasonable explanation under the circum-
stances. It is submitted that mere failure to satisfactorily respond to
the questions of an officer should not in itself constitute the crime of
loitering. The better rule is that the state must prove, for a loitering
conviction, that defendant did actually have an unlawful purpose at
the time of his arrest.21

Gary Peter Klahr

19 D.C. CODE, § 22-8802 (Supp. VII 1951).
20 N.Y. PEN. LAw, § 1990-a (1951).
21 See, e.g., Pinkerton v. Verberg, 78 Mich. 578, 44 N.W. 579 (1889), which states:
Personal liberty . . . consists of the right of locomotion, - to go where one
pleases, and when, and to do that which may lead to one's business or pleasure,
only so far restrained as the rights of others may make it necessary for the
welfare of all other citizens. One may travel along the public highways or in
public places; and while conducting themselves in a decent and orderly manner,
disturbing no other, and interfering with the rights of no other citizens, there
they will be protected under the law, not only in their persons, but in their
safe conduct.
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CONTRACTS - ILLEGAL RESTRAINT OF TRADE - ACREFMENT REsTncr-
ING COMPETITION AMONG CONTRACTORS Vom AS AGAINST PUBLIC POL-
icy.- The plaintiff corporation was formed by the defendant and other
masonry contractors to provide for its members cost estimates needed
for bids. Members were to pay the corporation a percentage on jobs
received through use of the information, and the corporation paid divi-
dends to all members. Using information supplied by the plaintiff
corporation, the defendant obtained six jobs. The plaintiff, claiming
the scheduled fees, brought suit for the unpaid portion and received
judgment in the trial court. On appeal, held, reversed. Where con-
tractors form a profit corporation which provides all members with
information, and where the corporation's fee is added to the actual
cost, thus raising prices while providing funds for a dividend-paying
investment program for the members, the contract of the corporation
is in unreasonable restraint of trade and hence invalid as against pub-
lic policy. Zion's Serv. Corp. v. Danielson, 12 Utah 2d 869, 366 P.2d
982 (1961).

It is generally agreed that contracts which unreasonably restrain
trade or tend to restrict competition are void as against public policy.1

If an agreement is found to diminish competition or increase prices,
it is invalid even though the terms are reasonable as between the
parties2 and even if there appears to have been no harm to the pub-
lic interest in the particular case.3 Contractors bidding for public
work are held to an especially strict standard, and agreements between
such contractors may be invalid if they in any way tend to lessen
competition.4 In Masterbuilders' Ass'n v. Carson,5 cited in the instant
case, an agreement with a contractors' association had been made by
the contractors bidding on construction of a schoolhouse. The asso-
ciation served as a common source of information for the contrac-
tors, and the successful bidder was to pay the organization a per-
centage of the contract price. In a suit by the association for its

1 United States v. Interstate Circuit, 20 F. Supp. 868 (N.D. Tex. 1937); Parrish
v. Schwartz, 344 Ill. 563, 176 N.E. 757, affirming 252 Ill. App. 591 (1931); Nor-
folk Motor Exch. v. Grubb, 152 Va. 471, 147 S.E. 214 (1929); State v. Langley, 53
Wyo. 332, 84 P.2d 767 (1938).2 East N.J. Water Co. v. City of Newark, 96 N.J. Eq. 231, 125 At]. 578 (Ch.
1924), aff'd, 98 N.J. Eq. 672, 130 AUt. 557 (Ct. Err. & App. 1925); Ohio-Midland
Light & Power Co. v. Columbus & So. Ohio Elec. Co., 69 Ohio L. Abs. 56, 123
N.E.2d 675 (C.P. 1954); 17 C.J.S. Contracts § 249 (1955).3 Kentucky Ass'n of Highway Contractors v. Williams, 213 Ky. 167, 280 S.W.
937 (1926); Associated Wis. Contractors v. Lathers, 235 Wis. 14, 291 N.W. 770
(1940); 17 C.J.S. Contracts § 250 (1955). But see Electrical Contractors' Ass'n v.
A.S. Schulman Elec. Co., 324 III. App. 28, 57 N.E.2d 220 (1944).4 McMullen v. Hoffmann, 174 U.S. 639 (1899). Accord, Finley Method Co. v.
Standard Asphalt Co., 104 Fla. 126, 139 So. 795 (1932); Associated Wis. Contrac-
tors v. Lathers, supra note 3. See generally Annot., 45 A.L.R. 549 (1926).

5132 Kan. 606, 296 Pac. 693 (1931).
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agreed share, the agreement was held void.6 Where bidding for pri-
vate rather than public work is concerned, agreements have also been
declared illegal as against public policy if found to restrict compe-
tition unreasonably or to tend to be harmful to the public interest.7

In Utah, the statutory law in regard to agreements restricting com-
petition generally follows the common law.8 Thus, Utah accepts the

6Masterbuilders' Ass'n v. Carson, supra note 5. But cf. 48 N.Y. ST. DEP. Ra'.
335, in which the New York Attorney General expressed the purely personal opin-
ion that an agreement among building contractors by which they agreed to charge
and share a certain percentage above the cost of each job did not create a monopoly
and thus did not violate that state's anti-trust act.7 See, e.g., Pittsburgh Dredging & Constr. Co. v. Monongahela & W. Dredging Co.,
139 Fed. 780 (C.C.W.D. Pa. 1905); People v. Building Maintenance Contractors
Ass'n, 41 Cal. App. 2d 719, 264 P.2d 31 (Sup. Ct. 1953); Jackson v. Sullivan, 276
Ky. 666, 124 S.W. 586 (1901); Kimball Elevator Co. v. Elevator Supplies Co., 2
Utah 2d 289, 272 P.2d 583 (1954) (dictum). Cf. United States v. Detroit Sheet
Metal & Roofing Contractors Ass'n, 116 F. Supp. 81 (E.D. Mich. 1953) (concern-
ing violation of Sherman Anti-Trust Act).

8 50 UTAH CODE ANN. § 1-1 (1953):
Combinations to control prices forbidden- Any combination by persons hav-

ing for its object or effect the controlling of prices of any professional services,
any products of the soil, any article of manufacture or commerce, or the cost of
exchange or transportation, is prohibited or declared unlawful.

50 UTAH CoDE ANN. § 1-6 (1953): "Forbidden contracts void-Any contract
or agreement in violation of any provision of this chapter shall .be absolutely void."

The constitutional basis for this is found in UTA CoNsT. art. 12, § 20:
Any combination by individuals, corporations, or associations, having for its

object or effect the controlling of the price of any products of the soil, or of any
article of manufacture or commerce, or the cost of exchange or transportation,
is prohibited, and hereby declarpd unlawful, and against public policy. The
Legislature shall pass laws for the enforcement of this section by adequate
penalties ....

For cases holding that contracts or combinations in violation of such constitu-
tional or statutory provisions are unlawful and invalid, see, e.g., Cummer-Graham
Co. v. Straight Side Basket Corp., 142 F.2d 646 (5th Cir. 1944), cert. denied, 323
U.S. 726 (1944); Blackmon v. Gulf Life Ins. Co., 179 Ga. 343, 175 S.E. 798 (1934);
Great No. UtiL Co. v. Public Serv. Comm'n, 88 Mont. 180, 293 Pac. 294 (1930).

While Arizona has no exact parallel of the Utah statute, it does have a pro-
hibition of monopolies. Axaz. REy. STAT. ANN. § 44-1401C (1956): "The creation
or maintenance of a monopoly within the state, or the attempt to create or main-
tain a monopoly within the state, is unlawful and prohibited."

For holdings that a combination or conspiracy in restraint of trade is unlawful
both at common law and under Arizona statute, see Long v. Arizona Portland
Cement Co., 89 Ariz. 366, 362 P.2d 741 (1961); Tribolet v. United States, 11 Ariz.
436, 95 Pac. 85 (1908).

As to what the Arizona court will consider "restraint of trade," see Bonney v.
Northern Ariz. Amusement Co., 78 Ariz. 155, 277 P.2d 248 (1954); Tucson Fed.
Sav. & Loan Assn v. Aetna Inv. Corp., 74 Ariz. 163, 245 P.2d 423 (1952), both of
which indicate that the Arizona statute is not violated unless there is an actual
attempt or tendency to control prices or a stifling of competition or trade. Accord,
Great W. Distillery Prods. v. John A. Wathen Distillery Co., 10 Cal. App. 2d 442,
74 P.2d 745 (Sup. Ct. 1937).

In addition, ARiz. REv. STAT. ANN. § 44-104A (1956) forbids public contracts
with anyone guilty of price-fixing or bid-manipulating:

No contract for furnishing labor, material, supplies, or printing, or for the
construction of public buildings for the state or any of its political subdivisions,
shall be made with any person who has entered or proposed to enter into any
combination to prevent the making of any bid, or to fix a price or prices there-
for, or who has made any agreement, or given or promised any consideration
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general rule that covenants which are not unnecessarily restrictive
and which are necessary for the protection of a business are lawful.'
Accordingly, the Utah Supreme Court has held that it will not inval-
idate a contract having a tendency to injure public welfare unless
there is a clear showing that the contract truly is against public pol-
icy and not just one that was foolishly made or that turned out
unfortunately for one party.' °

In the instant case, there was no allegation that the member con-
tractors were limited in the frequency or amount of their bids. But
all members were to receive information from the same source; and
they would all benefit together from the investment program, regard-
less of their success in acquiring contracts. These two facts caused
the lessening of competition to which the Utah court, objected." There
was, of course, the further fact that the fees assessed were to be added
to contract prices, thus raising them. The rule laid down by the court
is given without reference to any particular type of contract, public
or private. The general effect of the ruling is therefore to protect
the public as well as private individuals from sophisticated agree-
ments that indirectly tend to raise prices and lessen competition
among building contractors.

Comparable problems as to contracts restraining competition arise
when a person selling a business agrees not to compete with the
new owner. Due to the public interest in free competition, such
agreements have been held valid only if the restraint is partial and
is reasonably necessary to the new owner's protection. 12  The Utah
court applied a similar rule in the instant case but felt that the pub-
lic policy which protects the public from unnecessarily collusive agree-
ments must prevail. It therefore held that the restraint of competi-
tion involved did not fit the category that may be labeled "reason-
ably necessary" but fell instead into the area of unreasonableness.

The agreement must be viewed within its environment in order
to see how clearly it violates the general policy against unreasonable
restraint. To protect the individual dealing with the building trade
and to carry out the capitalistic plan of rewarding efficient use of
the materials at hand, society has developed and approved the device
of having contractors submit bids. This system operates in such a

to induce any other person not to bid for the contract, or to bid at a specified
price thereon. If such person is a contractor his contract may be annulled.
9 Allen v. Rose Park Pharmacy, 120 Utah 608, 237 P.2d 823 (1951).
10 Frailey v. McGarry, 116 Utah 504, 211 P.2d 840 (1949).
11Zion's Service Corp. v. Danielson, 12 Utah 2d 369, 366 P.2d 982, 986 (1961).
12Diamond Match Co. v. Roeber, 106 N.Y. 473, 13 N.E. 419 (1887). Cf. Stern-

berg v. O'Brien, 48 N.J. Eq. 370, 22 At. 348 (Ch. 1891) (concerning former em-
ployee's contract not to compete).
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way that the consumer may obtain the best available bargain. Since
one contractor has no certain way of knowing precisely what the
others will bid, the opportunity for cheating the consumer by collu-
sion is minimized. But where contractors unite to share a common
pool of information and to share, to some extent, their common gains,
the secrecy of the bidding becomes simply a front for a system of
dividing the spoils. Agreements such as that involved in the instant
case deceive the consumer into believing there is keen competition
where actually there is little at all. Such agreements may correctly
be termed unreasonable.

In the construction field, as in areas less susceptible to sophisti-
cated forms of collusion, it is necessary to accommodate the policy
of consumer protection to the policy of encouraging free enterprise
by rewarding the most efficient contractors. These objectives may
be best attained by insisting on individual efforts in the obtaining
of information as well as in the submission of bids, for the latter is
simply the result of the former. The consuming public needs protec-
tion just as much as the tax-paying public; further, there is the same
wrongful intent to deceive whether collusion is practiced by contrac-
tors for public or private work.13 The instant case simply recognizes
these economic facts of current life and applies them correctly.

Osborne M. Reynolds

CRntINAL LAw - DiscovRy P ocEEDINcs - TmL. CoUT's Imzn-
ENT DISCRETIONARY PowER NOT LLfTarn BY RuLE 195.- Defendant
was charged with manslaughter and driving a motor vehicle while
intoxicated. Immediately after his arrest he submitted to a balloon
and blood alcohol test.' The trial court granted defendant's motion
ordering the county attorney to produce the medical report of the
test for pre-trial discovery and inspection. Petitioner county attorney
sought a writ of prohibition commanding the superior court judge to
desist in ordering the inspection. On alternative writ of prohibition,
held, quashed. A trial court is free, under its inherent residual power,

1 Aiuz. Rzv. STAT. A.N. § 28-692B (1956).

13See Pittsburgh Dredging & Constr. Co. v. Monongahela & W. Dredging Co.,
139 Fed. 780 (C.C.W.D. Pa. 1905).
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to permit broader pre-trial discovery than that authorized under the
Arizona rule of criminal procedure entitled "Right of defendant to
discovery and inspection,"2 if such discovery is essential to the ad-
ministration of justice. State ex rel. Helm v. Superior Court, 90 Ariz.
133, 367 P.2d 6 (1961).

Historically, there was no discovery in civil or criminal cases.3

Despite full development in civil law, the denial of discovery pro-
ceedings in criminal law for a defendant has persisted to a great de-
gree.4  In 1927, Judge Cardozo could see only the faint beginnings
of the doctrine of criminal discovery.s But in recent years, many courts
have acknowledged that a trial court has the power to grant pre-trial
inspection; however this power has been rarely exercised.6 This stems
from a fundamental and unresolved conflict between two opposing
philosophies! On one side is the school of thought which advocates
a full pre-trial disclosure of all relevant facts. This view points to the
extremely liberal practice of the Federal Rules of Civil Procedure8

or to the English system of criminal procedure.9 Opposed to this
view are those who would sharply limit discovery provisions. They
argue that there are distinguishing features in a criminal proceed-
ing, such as a greater danger of perjury and the right a defendant has
to refuse to testify altogether, 10 which require such limitations to pre-
vent a defendant from gaining too great an advantage.

2 AmPz. R. Cmm. P. 195 provides:
Upon motion of a defendant at any time after the filing of the indictment or

information, the court may order the county attorney to permit the defendant to
inspect and copy or photograph designated books, papers, documents or tangible
objects, obtained from or belonging to the defendant or obtained from others by
seizure or by process, upon a showing that the items sought may be material to
the preparation of his defense and that the request is reasonable....3 Rex v. Holland, 4 Durn & E. 691, 100 Eng. Rep. 1248 (K.B. 1792).
4 It is well settled that the state does not have the right to use discovery pro-

cedures in a criminal case. See UDALL, AIuzoNA Lw OF EVIDENCE 465-66 & n.
59 (1960).5 People ex rel. Lemon v. Supreme Court, 245 N.Y. 24, 156 N.E. 84 (1927), 52
A.L.R. 200 (1928). In this case, judge Cardozo said the trial court exceeded its
power in ordering any pre-trial discovery for the defendant, pointing out that crim-
inal courts were not granting discovery except in the most unusual and demanding
cases.

'6Fletcher, Pre-Trial Discovery in State Criminal Cases, 12 STAN. L. REv. 293,
297 (1960).7 United States v. Peltz, 18 F.R.D. 394, 406 (S.D.N.Y. 1955).

8 Pre-Trial Disclosure in Criminal Cases, 60 YALE L.J. 626, 634, 646 (1951);
Fletcher, supra note 6, at 308, 311; 64 HAm,. L. REV. 1011, 1012-13 (1951).-9 See FnANK, CouRTs ON TAmr. 99 (1949), in which it was said:

In most jurisdictions, 'discovery' in criminal cases is denied; even where per-
mitted it is narrowly limited. We should, I think, follow the practice now well
settled in England, where, before trial, the prosecutor must disclose to the
accused all evidence the prosecutor intends to offer.
0 United States v. Garsson, 291 Fed. 646, 649 (S.D.N.Y. 1923) (L. Hand, J.);

State cx rel. Polley v. Superior Court, 81 Ariz. 127, 133, 302 P.2d 263, 267 (1956).
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In 1946, when the Federal Rules of Criminal Procedure were
adopted, Rule 16 provided for a limited right of discovery." How-
ever, an examination of preliminary drafts would seem to indicate that
the draftsmen favored a broader discovery provision, but doubted
whether professional sentiment would support such a radical innova-
tion.12  Although Rule 16 specifically states what pretrial discovery
should be allowed, many courts have stated that the rule expresses
no policy prohibiting broader discovery. Therefore, a court is free
to authorize such discovery on the basis of its inherent power.13

In 1954, in a case of first impression,1 4 the Arizona Supreme Court
sustained the trial court's finding of an inherent power to grant pre-
trial inspection as it was necessary to the due administration of jus-
tice.' s In 1956, Arizona adopted Rule 195 of the Rules of Criminal
Procedure which is practically identical to Rule 16 of the Federal
Rules. Thereafter, in State ex rel. Polley v. Superior Court,16 the Ari-
zona court held that although Rule 195 doesn't specifically authorize
an order granting inspection of a written statement made by a de-
fendant, neither does the rule express a policy prohibiting further
discovery; therefore, the court is free under its inherent residual power
to permit broader discovery.

In the instant case, the Supreme Court has again upheld the trial
court's inherent power to grant broader discovery. By the adoption
of such a policy, Arizona is following a recent trend in that there
were five appellate decisions from 1957 to 1959 in other states recog-
nizing or ordering criminal discovery for the first time. 7  The prin-
cipal initiators of this change have been the trial court judges," who
are more likely to appreciate the policy factors behind granting or
denying pre-trial discovery. 19 A defendant must show the need for

11 Rule 16 is practically verbatim with Aruz. R. Cnm P. 195 cited note 2 supra.
124 BARON & HoLTzoFr, FED. PnAcmcE & Puoc. § 2031 (Rules ed. 1951).
13 Shores v. United States, 174 F.2d 838, 845 (8th Cir. 1949) (dictum); United

States v. Taylor, 25 F.R.D. 225, 228 (E.D.N.Y. 1960).
14The Arizona Supreme Court had previously discussed and recognized the trial

courts' right to exercise its discretion in such situations. State ex rel. Andrews v.
Superior Court, 39 Ariz. 242, 245, 5 P.2d 192, 195 (1931) (dictum).

IsState ex rel. Mahoney v. Superior Court, 78 Ariz. 74, 77, 275 P.2d 887, 889
(1954). The defendant was allowed to inspect certain tangible physical objects
in the county attorney's possession, such as pistols and slugs from decedent's body,
but was denied inspection of the prosecutor's "work product."

"81 Ariz. 127, 302 P.2d 263 (1956).
17powell v. Superior Court, 48 Cal. 2d 704, 312 P.2d 698 (1957) (copy of a con-

fession and other statements made by defendant to police); People v. Johnson, 356
Mich. 619, 97 N.W.2d 739 (1959) (confession); State v. Johnson, 28 N.J. 133,
145 A.2d 313 (1958) (confession); State ex reL. Sadler v. Lackey, 319 P.2d 610
(Old. Crim. 1957) (lab analysis of paint scrapings from defendant's automobile);
State v. Thompson, 54 Wash. 2d 100, 338 P.2d 319 (1959) (clothing, personal
effects and blood samples).

18 Fletcher, supra note 6, at 297.
19 Id. at 298.
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the desired evidence to the satisfaction of the judge before discovery
is allowed.2 1 Subsequent to the principal case, an Arizona trial court
denied the defendant the right to inspect and copy certain written
statements and the results of a lie detector test.21 The Supreme Court,
in affirming this denial, quoted from State ex rel. Polley v. Superior
Court,2 which said that "defendant does not have an unqualified right
... it is only under exceptional circumstances that such [discovery] ...
should be granted."23

As requests for pre-trial discovery in criminal cases increase in
frequency, the courts must decide the future course of development-
should it be flexible or limited? In State ex rel. Mahoney v. Superior
Court,24 the court said: "We believe justice dictates that the defend-
ant be entitled to the benefit of any reasonable opportunity to pre-
pare his defense and to prove his innocence."25 The present method
of allowing each case to be decided on its merits seems sensible for it
permits the trial court to extend discovery in those cases which appar-
ently do not invoke too great a risk of unreliable testimony.

Dennis P. Blackhurst

DAmAGEs - PuNrnvE DAMAGES - IGHT To Pum DAMAGES
UNDER FEDERAL STATUTE NoT PRovIDING A PIVATE CAUSE OF ACION. -

Plaintiff, who held a reservation on defendant's airliner, reconfirmed
his reservation well in advance of the stipulated time limit. Denying
that plaintiff had made such reconfirmation, defendant refused him
permission to board the already oversold flight. Plaintiff arrived at
his destination four and one-half hours after his original flight had
arrived, and subsequently instituted an action based on the Federal

20Id. at 302. The Arizona court has previously emphasized that the defense
may not inspect the prosecutor's "work product," State ex rel. Polley v. Superior
Court, 81 Ariz. 127, 182, 302 P.2d 263, 266 (1956), or go on "a fishing expedi-
tion to see what may turn up." State ex rel. Mahoney v. Superior Court, 78 Ariz.
74, 79, 275 P.2d 887, 890 (1954).

21 State v. McGee, 91 Ariz. 101, 370 P.2d 261 (1962).
22 State ex rel. Polley v. Superior Court, 81 Ariz. 127, 302 P.2d 263 (1956).
23 Id. at 130, 302 P.2d at 265.
2478 Ariz. 74, 275 P.2d 887 (1954).
25 Id. at 79, 275 P.2d at 890.
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Aviation Act of 1958.1 He was awarded $1.54 compensatory damages
and $5,000 punitive damages. Unjust and unreasonable discrimina-
tion by an airline company against a passenger by disregarding his
flight priority violates the express provisions of the Federal Aviation
Act, giving rise to a cause of action and justifying an award of puni-
tive damages. Wills v. Trans World Airlines, Inc., 200 F. Supp. 860
(S.D. Cal. 1961).

The District Court indicated that the defendant's conduct clearly
violated the express provisions of the act. However, since the statute
did not expressly provide for damages, compensatory or punitive, the
court was faced with the question of whether such violation raises a
cause of action, warranting an award of punitive damages. In most
of the cases involving the violation of a federal statute which fails to
expressly provide for an individual cause of action, the courts have
deemed it just and necessary to imply or create such a private cause
of action and award compensatory damages.2 The courts have rea-
soned that an award of damages which enforces the legislative intent
of a particular statute needs no express statutory authority.3

1 Federal Aviation Act of 1958 § 404(b), 72 Stat. 760, 49 U.S.C. § 1374(b)
(1958) provides:

No air carrier or foreign air carrier shall make, give, or cause any undue or
unreasonable preference or advantage to any particular person, port, locality,
or description of traffic in air transportation in any respect whatsoever or sub-
ject any particular person, port, locality, or description of traffic in air trans-
portation to any unjust discrimination or any undue or unreasonable prejudice
or disadvantage in any respect whatsoever.2 See, e.g., Tunstall v. Brotherhood of Locomotive Firemen and Enginemen, 823

U.S. 210 (1944); Texas and Pac. Ry. v. Rigsby, 241 U.S. 33 (1916); Fischman
v. Raytheon Mfg. Co., 188 F.2d 788 (2d Cir. 1951); Reitmeister v. Reitmeister,
162 F.2d 691 (2d Cir. 1947); Osborn v. Mallory, 86 F. Supp. 869 (S.D.N.Y. 1949);
Roosevelt Field, Inc. v. Town of North Hempstead, 84 F. Supp. 456 (E.D.N.Y.
1949); Neiswonger v. Goodyear Tire and Rubber Co., 35 F.2d 761 (D.C.N.D.
Ohio 1929). Contra, Consolidated Freightways, Inc. v. United Truck Lines, Inc.,
216 F.2d 548 (9th Cir. 1954); Jacobson v. New York, N,H. & H.R.R., 206
F.2d 153 (1st Cir. 1953).

The courts have not offered a satisfactory explanation for implying a federal
cause of action where none is expressly granted. It appears that since a plaintiff
cannot avail himself of any expressly created private right, courts tend to follow
the policy enunciated in Bell v. Hood, 327 U.S. 678, 684 (1946) that where fed-
erally protected rights have been invaded, it has been the rule that courts will
be alert to adjust their remedies so as tp grant the necessary relief. See Note,
Federal Jurisdiction in Suits for Damages Under Statutes Not Affording Such Rem-
edy, 48 CoLum. L. REv. 1090 (1948).3 In Montana-Dakota Util. Co. v. Northwestern Pub. Serv. Co., 841 U.S. 246,
261 (1951), the Court stated:

A duty declared by Congress does not evaporate for want of a formulated
sanction. When Congress has left the matter at large for judicial determina-
tion, our function is to decide what remedies are appropriate in the light of the
statutory language and purpose and of the traditional modes by which courts
compel performance of legal obligations.... If civil liability is appropriate to
effectuate the purposes of a statute, courts are not denied this traditional
remedy because it is not specifically authorized.
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Only one action prior to the Wills case arose under the anti-
discriminatory provisions of the Federal Aviation Act. In Fitzgerald
v. Pan Am. World Airways the court held that plaintiff, a famous Negro
vocalist, had been unjustly discriminated against when she was re-
fused permission to reboard her flight after a temporary stop in Hono-
lulu. The court felt that since the administrative remedy was wholly
inadequate,5 the absence of any statutory authority for a private rem-
edy did not preclude the creation of a "new" federal right. The
court based its decision on the provision of the act which made
it a federal crime to violate any of the other provisions, stating that
by implication the violation created an actionable civil right!7

In the instant case, notwithstanding the absence of a specific
statutory provision for the recovery of damages, the court construed
the act as creating or implying a cause of action, and awarded puni-
tive as well as compensatory damages. The court held that viola-
tion of an express provision of the statute created a breach of a
federally imposed duty. Power to grant not only compensatory, but
also puntive redress resides within the federal courts to vindicate
a violation of rights created by the act. It was felt that the legis-
lative intent8 was to provide the individual passenger with a federal
right to service free of unreasonable discrimination. The court con-
cluded that although, under the act, plaintiffs rights were founded
in contract, deprivation of such contractual rights by unreasonable

4229 F.2d 499 (2d Cir. 1956). This case has been the subject of the follow-
ing law- review articles: Comment, Right to Damages Under Statute Not Providing
a Private Cause of Action, 9 STAN. L. REv. 791 (1957); 31 N.Y.U.L. REv. 1323
(1956); 104 U. PA. L. REzv. 864 (1956).

sFederal Aviation Act of 1958 § 1002(c), 72 Stat. 788, 49 U.S.C. § 1482(c)
(1958) provides:

If the ... Board finds . .. that any person has failed to comply with any
provisions of this chapter . . the Board shall issue an appropriate order to
compel such person to comply therewith.

In S.S.W., Inc. v. Air Transport Ass'n of America, 191 F.2d 658 (D.C Cir. 1951)
the court stated that the act does not authorize the award of damages by -the
Board for the violation of any of its provisions.

6Federal Aviation Act of 1958 § 902(a), 72 Stat. 784, as amended, 75 Stat. 466,
49 U.S.C. § 1472(a) (1958) provides:

Any person who knowingly and willfully violates any provisions of this chap-
ter ... for which no penalty is otherwise herein provided, shall be deemed guilty
of a misdemeanor and upon conviction thereof shall be subject . . . for any sub-
sequent offense to a fine of not more than 82000.
7 Fitzgerald v. Pan Am. World Airways, 229 F.2d 499, 502 (2d Cir. 1956).
8 Wills v. Trans World Airlines, Inc., 200 F. Supp. 360, 363 (9th Cir. 1961).

Federal Aviation Act of 1958 § 102(c), 72 Stat. 740, 49 U.S.C. § 1302(c) (1958)
provides:

[The] Board shall consider the following . . . as being in the public inter-
est, and in accordance with the public convenience and necessity .... (c) The
promotion of adequate, economical, and effective service by air carriers, at rea-
sonable charges, without unjust discrimination, undue preferences or advan-
tages, or unfair or destructive competitive practices. ...
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and unjust discrimination amounted to tortious conduct warranting an
award of punitive damages. Although some courts, following the tra-
ditional view,9 refuse to allow punitive damages in any contractual
action, regardless of the surrounding circumstances, 0 the modem and
better view seems to be that in certain, narrowly defined instances,
where the breach merges with and assumes the character of a wilful
tort, puntive damages will be awarded."

In the instant case, although no express statutory or decisional
authority granted the court power to award punitive damages, a right
to such redress under 42 U.S.C. § 198812 was nevertheless implied on
the ground that in actions sounding in tort, punitive damages will be
awarded where the circumstances warrant it, irrespective of enabling
legislation. In justifying the award, the court stressed the need to
protect the rights of every air passenger from future encroachment,
as well as vindication of plaintiff's rights.

The specific administrative remedy provided by the act required
the board to issue orders compelling future compliance.13 This rem-
edy is patently inadequate. Without judicial intervention to redress
past violations of the act, not only would aggrieved passengers be
denied relief for injuries already sustained, but also the purpose of
the act would be thwarted because a passenger's future right to travel
without discrimination would be inadequately safeguarded. When
a public carrier contracts to render services to a member of the
public, a duty is created to render them free of unreasonable dis-
crimination. A malicious, wilful, and intentional breach of this con-
tractual duty may be as wrongful and deserving of punishment as an
intentional tort. Awarding punitive damages produces a desirable
result for it has the beneficial effect of discouraging similar breaches
in the future.

Joel B. Rosenstein
915 Ass. Jun. Damages § 272 (1938); 25 C.J.S. Damages § 120 (1941).
'°Minick v. Associates Inv. Co., 110 F.2d 267 (D.C. Cir. 1940); Fordson Coal

Co. v. Kentucky River Coal Corp., 69 F.2d 131 (6th Cir. 1934).
11 Brown v. Coates, 253 F.2d 36 (D.C. Cir. 1958); Cowen v. Winters, 96 Fed.

929, 932, 934 (6th Cir. 1899). In the latter case the Circuit Court. of Appeals
stated:

Disregard of the rights of passengers constitutes that degree of reckless
disregard for the public and of contractual obligations as to justify punitive
damages by way of punishment of defendant . . . and as a deterrent to others
.... Reckless indifference to the rights of others is equivalent to an intentional
violation of such rights.

See generally, Note, Exemplary Damages in the Law of Torts, 70 HAnv. L. REv.
517, 532 (1957).

12 REv. STAT. § 1979 (1875), 42 U.S.C. § 1983 (1958) provides:
Every person who . . . subjects or causes to be subjected, any citizen of the

United States ... to the deprivation of any rights ... secured by the Consti-
tution and laws, shall be liable to the party injured in an action at law.. for
redress.
13 See statute cited note 5 supra.
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DomST=I RELATIONS - AWARD OF CE=r CUSTODY - RELIGIOUS BE-

LIEFS OF PARENT AS GROUNDS. - The father filed a petition for a change
of child custody. The trial court concluded that the mother's religious
beliefs concerning the saluting of the flag and participation in Christ-
mas plays were detrimental to the best interest and welfare of the
child and that she was unfit to retain custody. On appeal, held, order
reversed. The religious beliefs of a mother which cause her to for-
bid her son from saluting the flag and participating in Christmas plays
are an insufficient basis on which to ground a change of custody order.
Smith v. Smith, 90 Ariz. 190, 867 P.2d 280 (1961).

The court's paramount consideration in the awarding of child cus-
tody is the best interest and welfare of the child. In making such
an award, the trial court may exercise broad discretion in determin-
ing whether the parent is fit to have or retain custody.2

Religion, as a factor influencing the awarding of custody, has been
dealt with by the courts on numerous occasions. 3 It has often been
held that a parent who is otherwise qualified to have custody will not
be deprived of it solely on the basis of his religious beliefs. 4  How-
ever, religious beliefs, to the extent they affect the child's best inter-
est and welfare, may be significant to some courts in determining the
fitness of the parent to be custodian.5 In this respect, these courts
adhere to the policy of avoiding custody awards in which religious
considerations predominate and have carefully maintained an atti-
tude of strict impartiality concerning this factor. They have scrup-
ulously avoided consideration of the relative merits of different reli-
gions6 unless the beliefs of a particular religion are contrary to the
basic teachings of morality and decency,7 or contrary to the funda-
mental law of the land.8

I See, e.g., Cone v. Righetti, 73 Ariz. 271, 240 P.2d 541 (1952); Anxz. REV. STAT.
ANN. § 25-321 (1956); 17A Am. Jur. Divorce and Separation § 818 (1957); 27B
C.J.S. Divorce § 309(2) (1959); MADDEN, PERSONS AND Do sEsTic RFLATIONs 369
(1931).2 Galbraith v. Galbraith, 88 Ariz. 358, 356 P.2d 1023 (1960); Hannon v. Eisler,
270 Wis. 469, 71 N.W.2d 376 (1955); 17A AM. JuR. Divorce and Separation § 818
(1957); 31 So. CAL. L. REv. 313 (1958); Annot., 121 Am. ST. REP. 344 (1909).
In the Hannon case, the court said that the factors to be considered include: age,
health, and sex of child, preferences of child, and moral and financial fitness of the
parents.3 See, e.g., Jackson v. Jackson, 181 Kan. 1, 809 P.2d 705 (1957); Annot., 66
A.L.R.2d 1410 (1957).4 Cory v. Cory, 70 Cal. App. 2d 563, 161 P.2d 385 (1945); Jackson v. Jackson,
supra note 3; Bond v. Bond, 144 NV. Va. 478, 109 S.E.2d 16 (1959).

5 Ibid.
6 See, e.g., McLaughlin v. McLaughlin, 20 Conn. Supp. 278, 132 A.2d 420 (1957);

Battaglia v. Battaglia, 9 Misc. 2d 1067, 172 N.Y.S.2d 361 (Sup. Ct. 1958). See
66 A.L.R.2d 1410, 1413 (1957), at note 10 for an exhaustive list of cases.

7 Denton v. James, 107 Kan. 729, 193 Pac. 307 (1920).
8 Stone v. Stone, 16 Wash. 2d 315, 133 P.2d 526 (1943); Amz. CONsT. art 2,

§ 12.
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Another group of cases have stressed the right of the parent to
practice the religion of his or her choice, and to raise the children
according to the dictates of this religion.9 Here the courts have felt
that the interests and welfare of the child are best served by omitting
all consideration of religious practices in determining the parent's fit-
ness.' 0 These cases, however, may be distinguished from those dis-
cussed above on the ground that the religious beliefs involved had an.
insignificant or slight effect on the well-being of the child."

A number of cases involving the Jehovah's Witnesses have held
that the religious teachings concerning the saluting of the flag,'12 the
views toward military service, 3 and participation in Christmas plays,14

are not factors detrimental to the best interest and welfare of the
child and should not be considered in making a custody award. In
other cases, and based on different facts, where the effect of the par-
ent's religious beliefs posed a serious detriment to the child's health
and well-being, the courts did not hesitate to take into consideration
the question of religion. 5 Illustrative of this are cases where the
religious practices of the parent led to neglect of the child,16 where
the parent refused to give the child proper medical and surgical care, 7

and where the religious beliefs precluded the child from receiving
blood transfusions. 8

The problem thus appears to be one of degree as to the relative
weight that religious practices and constitutional safeguards will have
in custody awards. 19 In the principal case the Arizona Supreme
Court did not consider the mother's religious beliefs to be detrimental
to the child's well-being and therefore found no basis for determin-
ing the mother unfit to retain custody.0 The court apparently felt

9 E.g., Jackson v. Jackson, 181 Kan. 1, 309 P.2d 705 (1957); Salvaggio v. Bar-
nett, 248 S.W.2d 244 (Tex. Civ. App. 1952), cert. denied, 344 U.S. 879 (1952).

10 Ibid.
" Compare Jackson v. Jackson, 181 Kan. 1, 309 P.2d 705 (1957), with Common-

wealth ex rel. Derr. v. Derr, 148 Pa. Super. 511, 25 A.2d 769 (1942), cert. denied,
317 U.S. 631 (1942).

1
2 Cory v. Cory, 70 Cal. App. 2d 563, 161 P.2d 885 (1945); Stone v. Ione, 16

Wash. 2d 315, 183 P.2d 526 (1943).
13Jackson v. Jackson, 181 Kan. 1, 309 P.2d 705 (1957); Salvaggio v. Barnett,

248 S.W.2d 244 (Tex. Civ. App. 1952), cert. denied, 344 U.S. 879 (1952); Reyn-
olds v. Rayborn, 116 S.W.2d 836 (Tex. Civ. App. 1938).

14 Ibid.
15Commonwealth ex rel. Kaufman v. Kaufman, 69 Montg. Co. L.B. 292 (Pa.

1953).
16 Hardman v. Hardman, 308 Ky. 284, 214 S.W.2d (1948).
1
7 Gluckstern v. Gluckstern, 158 N.Y.S.2d 504 (Sup. Ct. 1956), aff'd, 3 App.

Div. 2d 432, 165 N.Y.S.2d 432 (App. Div. 1956). The court in this case required
the mother, a Christian Scientist, to agree to give the child necessary medical and
surgical care in order to retain custody.

18 State v. Perricone, 37 N.J. 463, 181 A.2d 751 (1962); Battaglia v. Battaglia,
9 Misc. 2d 1067, 172 N.Y.S.2d 361 (Sup. Ct. 1958).

19 Annot., 66 A.L.R.2d 1410 (1957).
20 Smith v. Smith, 90 Ariz. 190, 367 P.2d 230, 231 (1961).
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that the mother's constitutional right to freedom of religious belief
outweighed the possible detriment that her religious practices would
have on the child.21

The Smith case is the first time that the Arizona court has been
faced with the religion aspect of the child custody problem. It is sub-
mitted that the Arizona court has yet to deal with a case in which
ihe effect of the religious beliefs of the parent is seriously detrimental
to the well-being of the child; perhaps a case where neglect of the
child or impairment to his health is threatened.22 In such a case, it
may reasonably be supposed that the court would not hesitate to
consider religious beliefs as an element affecting the fitness of the
applicant to have custody.2 3

William F. Wilder

LABoR LAW - UNEMPLOYMENT COMPENSATION- BUDEN OF PROOF

OF AVAILABILIT FOR Woic.- The Arizona Employment Security Com-
mission decided that the claimant was not eligible for unemployment
compensation benefits on the ground that he was not available for
work as required by statute.' The decision was affirmed by the su-
perior court, which found that the claimant had failed to accept a
suitable job offer.2 On appeal, held, affirmed. The burden of prov-
ing availability for vork in order to qualify for unemployment com-
pensation benefits is upon the claimant and the mere act of registra-
tion gives him no procedural advantage in establishing his claim.
Cramer v. Employment Security Comm'n, 90 Ariz. 350, 367 P.2d 956
(1962).

The purpose of the Arizona Unemployment Compensation Act is
to provide compensation for a limited period of time to those capable
of working and available for work who are involuntarily unemployed.2

211 d. at 194, 367 P.2d at 233.
22 Ibid.
23In re Watson, 95 N.Y.S.2d 798 (Doam. Rel. Ct. 1950).

1 ARz. REv. STAT. ANN. § 23-771 (1956):
An employed individual shall be eligible to receive benefits with respect to
any week only if the commission finds that: ... 3. He is able to work and is
available for work....2 Cramer v. Employment Security Comm'n, 90 Ariz. 350, 355, 367 P.2d 956,

959 (1962).
3 Sakirson v. Pierce, 66 Ariz. 162, 171, 185 P.2d 528, 535 (1947).
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Availability for work is thereftre a condition precedent to recovery4

and must be distinguished from those acts or oiissions which, when
pleaded and proved by the party alleging them,5 disqualify an other-
wise eligible claimant.'

"Availability for work" has been described as a readiness and
willingness to accept suitable work.! It is not merely passive, but
requires that the claimant actively seek employmente in good faith9

with an attitude which reflects a real desire to work,10 and that claim-
ant does not unreasonabiy refuse suitable employment offers."

While most courts are agreed on these basic principles, there
remains the question of proof. in most jurisdictions the claimant
is required to complete a form which recites, "I am able to Work"
and "I am available for work" or words to that effect. The courts
are not in accord as to the effect of an assertion of availability for
work. Most courts take the position that the claimanfs assertion of
"availability" without more does not sustain the burden of proving
his right to benefits.!i A minority of bourts holds that the mere assertion
in the claimant's registration for benefits sufficiently. establishes avail-
ability, subject to rebuttal by the Commission,' thus placing upon
the Commission the ultimate burden of proving ineligibility.14 A mid-
dle position has been reached by other courts, whereby the claimant

4neman v. Safeway Stores, 78 Ariz. i95, 199, 277 P.2d 1010, 10i2 (1954);
Sakirsoti v. Pierce, supra note 3.

5 Grant Contracting Co. v. Murphy, 387 Ill. 137, 56 N.E.2d 313, 318 (1944);
Sinclair Refining Co. v. Unemployment Compensation Comm'n, 189 Va. 692, 54
S.E.2d 72, 80 (1949); Appeal of Constitutional Govt League, 523 Wash. 2d 792,
162 P.2d 453, 456 (1945).

SAiuz. REv. STAT. ANw. § 23-776A (1956).7 Saldrson v. Pierce, 66 Ariz. 162, 171, 185 P.2d 528, 585 (147); Clark v. Board
of Reiew, 187 Kan. 695, 359 P.2d 856, 860 (1961).

8 Clai of O'Toole, 81 Idaho 371, 341 P.2d 197; 199 (1959); Clark v. Board of
Review, supid note 7.

90Nelson v. Van Home Cons~t. Co., 102 N.E.2d 57, 60 (Ohio Com. Pl. 1951).
lMbhier v. lbepartmebt of Labor, 409 Ill. 79, 97 N.E.2d 762, 765 (1951).
11 Claim of O'Toole, 81 Idaho 370, 341 P.2d 197, 190 (954). The claliiant

may not impose tinreasonable conditions upoii prospective erliployjilent. Clark v.
Board 6f Review, 187 Kan. 695,,359 P.2d 856, 860 (1961); Claini of Kieiger, 279
App. Di'r. B81, 107 N.Y.S.2d 916, 918 (Sup. Ct. 1951).

1 E.g., Conley v. Director of Div. of Employment Security, 340 Mass. 315, 164
N,E.2d 330, 333 (1960); Clapp v. AppWa Board, 325 Mich. 212, 38 N.W.2d
325, 328 (1949); Adamski v. State Buieau, 108 Ohio App. 198, 161 N.E.2d 907,
917 (1959).13 E.g., Little Rock Furniture Mfg:. Co. v. Commissioner, 227 Ark. 288, 298
S.W.2d 56, 61, (1957); Kelleher v. Board of Review, 175 Pa. Super. 261, 104
A.9d 171, 173 (1954).

14 Monsanto Chem. Co v. thornbougli, 229 Ark. 362, 314 S.W.2d 493, 497
(1958); Little Rock riinttre Mfg. Co. v. Cohimissidner, suora note 13; Mdrtkn
v. Board of Review,. 174 Pa. Super. 412, 101 A.2d 421, 422 (1953); Boynton Cab
Co. v. Giese, 237 Wis. 237, 296 N.W. 630,633 (1941). i Bliley Elec.,Co. v.
Board of Review, 158 Pa. Super. 548, 45 A.2d 898, 904 (1946), the cohrt said:

NOTE.S1962-49631



ARIZONA LAW REVIEW[V

has the burden of establishing his eligibility by more than merely
asserting it,'" conditioned upon the Commission's duty to inquire into
the facts and to press the parties to produce relevant proof. 6

In the view of the majority, availability is an essential element
of a claim; 17 therefore, the claimant has a duty to see that extrinsic
evidence as to that fact appears in the record. 8 The effect is that a
record in which there is no objective evidence of availability for work
cannot sustain a finding of eligibility.' 9 The rationale of the minor-
ity view is that since the purpose of the Unemployment Compensa-
tion Act is to provide relief or protection to employees against the
hardships caused by involuntary unemployment,20 relieving the claim-
ant of the burden of proof effectuates the spirit and intent of the
act.2' Those courts which assert the middle position, while recogniz-
ing that the purpose of the act is to provide relief only when the
claimant has established the merits of his claim,22 reason that the
Commission is in a superior position to know what facts will tend to
prove availability for work. It is therefore incumbent upon the Com-
mission to inquire actively into the facts and press the parties to
ensure adequate findings and a complete record upon which to base
an award. 23  Thus, a decision grounded upon a record in which there
are not adequate findings as to availability for work will not be allowed

By registering the claimant makes out a prima fade case of availability,
which is of course rebuttable by countervailing evidence, e.g., refusal of re-
ferred work, illness, inability due to superannuation, and other conditions.
'51Hagadone v. Kirkpatrick, 66 Idaho 55, 154 P.2d 181, 182 (1944); Krauss v.

A. & M. Karagheusian, Inc., 13 N.J. 447, 100 A.2d 277, 282 (1953).
76 Cramer v. Employment Security Comm'n, 90 Ariz. 350, 367 P.2d 956 (1962).

The language of Krauss v. A. & M. Karagheusian, Inc., supra note 15, is quoted with
approval in the Cramer case:

[T]he matter of burden of proof must necessarily be viewed in the light of the
superior position in which the statute places the agency to enable it to know
and get the facts to assure the correct discharge of its duty properly to allow
or disallow benefits. 367 P.2d at 959.
17 Conley v. Director of Div. of Employment Security, 340 Mass. 315, 164

N.E.2d 330, 333 (1960); Clapp v. Appeal Board, 325 Mich. 212, 38 N.W.2d
325, 328 (1949); Adamski v. State Bureau, 108 Ohio App. 198, 161 N.E.2d 907,
917 (1959).

18In Vickers v. Western Elec. Co., 86 Ariz. 7, 12, 339 P.2d 1033, 1037 (1959)
the court said:

Had claimants been seeking other work - making themselves available - they
surely would have so testified as was their duty. . . . We hold the burden of
proof was on claimants to prove their availability for work and they failed to
sustain such burden.
19 Carlton v. Division of Employment Security, 246 S.W.2d 388 (Mo. 1952).2 0 Boynton Cab Co. v. Giese, 237 Wis. 237, 296 N.W. 630, 633 (1941).
21 Bliley Elec. Co. v. Board of Review, 158 Pa. Super. 548, 45 A.2d 898, 904

(1946); Boynton Cab Co. v. Giese, supra note 20.22 Hagadone v. Kirkpatrick, 66 Idaho 55, 154 P.2d 181, 182 (1944); Krauss v.
A. & M. Karagheusian, Inc., 13 N.J. 447, 100 A.2d 277, 282 (1953).

3 Cramer v. Employment Security Comm'n, 90 Ariz. 350, 367 P.2d 956 (1962);
Krauss v. A. & M. Karagheusian, Inc., supra note 22.
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to stand, either for or against the claimant.24

In a previous case dealing with burden of proof of availability
for work, Vickers v. Western Elec. Go.,25 the Arizona court held with
the majority view that the burden was on the claimants to prove their
availability for work. Since there was insufficient evidence of that
fact in the record, claimants were not entitled to benefits. 2' The Cra-
mer case also stands with the majority, for the court rejected the view
that a presumption of availability for work arises by registration for
work at the unemployment office.27  However, the court quoted with
approval from Krauss v. A. & M. Karagheusian, Inc.,28 a leading opin-
ion on the middle position and held that the record must show competent,
material, and substantial evidence to support a finding by the Com-
mission that the claimant is ineligible for benefits. 29 This, the court
said, will give the claimant more than an empty right of appeal to
the superior court, for it is the duty of the Commission actively to
press the interested parties to produce all relevant proofs and inde-
pendently to take steps to get the facts.

However, the facts of this case did not provide the court with
an opportunity to reach a middle position, for here sufficient evi-
dence was found in the record to sustain a finding that the claimant
was not available for work, and claimant was held not to have sus-
tained the burden. The question remains whether a record with no
extrinsic evidence as to availability for work, as in the Vickers case,
would be sent back for findings.

It is this writer's opinion that the middle position is the superior
one. The minority view, in taking the burden off the shoulders of
the claimant, results in forcing the Commission either to increase its
investigative functions or to allow many unjustified claims. This is
clearly not in accord with the spirit and intent of unemployment com-
pensatiton. On the other hand, the majority approach of placing the
burden of proof squarely on the claimant allows the Commission to
defeat proper claims by failing to ask the necessary questions when
the claimant himself has not testified as to availability. By spelling
out the obligations of the Commission, and requiring the Commis-
sion on pain of reversal to see that evidence of availability for work
is in the record, just claims will not be denied on procedural grounds.

24 Krauss v. A. & M. Karagheusian, Inc., 13 N.J. 447, 100 A.2d 277 (1953).
2586 Ariz. 7, 339 P.2d 1033 (1959).
26 Supra note 18.
27 Cramer v. Employment Security Comm'n, 90 Ariz. 350, 355, 367 P.2d 956,

959 (1962).
2813 N.J. 447, 100 A.2d 277 (1953).
29 Cramer v. Employment Security Comm'n, 90 Ariz. 350, 355, 367 P.2d 956,

959 (1962).
0 Ibid.
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Since the court in the principal case inquired into the evidence
to discover whether the issue of availability for work was settled, it
could have spelled out the result of a lack of such findings. Although
such a declaration would have been dicta in this case, due to the fact
that very few claims ever reach the Supreme Court, this opportunity
to apprise the Commission of its obligations and the results of a
breach of such obligation could well have been taken. If the ab-
sence of findings does not result in a rehearing for the purpose of
supplementing the record, then the claimant's position is no different
today in Arizona than it is under the strict majority view.

David I. Leonard

TORTS - ALIENATION OF AFFELcONS - ACION CAN ARISE AFTER
SEPARATiON.- After plaintiff and her husband had entered into a sep-
aration agreement, and had in fact separated, the defendant met and
consorted with plaintiffs husband. The trial court held that the prior
separation was not a bar to an action for alienation of affections. On
appeal, held, affirmed. An alienation of affections action can be main-
tained notwithstanding the fact that defendant did not meet plaintiff's
husband until after a formal separation. McNelis v. Bruce, 90 Ariz. 261,
867 P.2d 625 (1961).

An action for alienation of affections is founded upon loss of "con-
sortium,"' which term embraces love, affection, society, sexual relations,
and services.2 Either spouse has a cause of action for alienation of
affections against a person who causes such loss,3 but in a few states
the action has been abolished by statute.4

The acts of the defendant must cause the alienation,5 but the fact
that a want of affection existed between the spouses is no defense to
the action.6 Some cases have gone as far as to say that an absolute
lack of affection between the spouses is immaterial to the action,7

I RESTATEmENT, TORTS § 683, comment b (1938).
S2 Montgomery v. Stephan, 359 Mich. 33, 101 N.W.2d 227, 228 (1960).
3 Farrow v. Roderique, 224 S.W.2d 630, 632 (Mo. 1949).
4They are Alabama, California, Colorado, Illinois, Indiana, Michigan, Nevada,

New Jersey, New York, Pennsylvania, and Wyoming.
5 Compare Powers v. Sumbler, 83 Kan. 1, 110 Pac. 97 (1926); Labrie v. Midwood,

273 Mass. 578, 174 N.E. 214 (1931); Johnson v. Lundquist, 177 Minn. 270, 224
N.W. 839 (1921); Berkshire v. Harem, 181 Ore. 42, 178 P.2d 133 (1947), which
hold that the acts of the defendant must be the controlling cause, with Squire v.
Hill, 100 Colo. 226, 66 P.2d 822 (1937), which holds that the defendants acts need
only be a contributing cause.

6 Dodge v. Rush, 28 App. D.C. 149, 8 Ann. Cas. 671 (1906).
7 Moris v. Warwick, 42 Wash. 480,85 Pac. 42 (1906).
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probably on the theory that the law encourages any possibility that
affection will spring up between them in the future.8

There is a difference of opinion and reasoning as to whether the
separation of the husband and wife prior to the acts of -the defend-
ant is a defense to the action for alienation of affections. The early
English view was that no such action could be brought after separa-
tion.9 The rationale was that a husband who has voluntarily separated
himself from his wife cannot thereafter be said to have been deprived
of her comfort and society. This doctrine was adopted in an early
Pennsylvania decision,10 where the court held that a plaintiff who relin-
quished his spouse cannot maintain the action.

However, as a general rule today, it is no defense to such an action
that the plaintiff and his or her spouse were living apart at the time
of the alleged acts of the defendant" In fact, as early as 1913, it was
held that the action cannot be defeated by showing a prior informal
separation. 12 The reason given for this view is that there is always a
possibility of a reconcilation between the spouses, which the law en-
courages, and that the person who interferes with such possibility
should account for the consequences.13 Somewhat prior to this time
the legal concept was developing that even a formal contract of sep-
aration would be no bar to the action." Finally the Maryland court
so held in the case of Annarina v. Boland,'5 reasoning that the mar-
riage relation and the rights concomitant therewith cease only when
the parties are separated by death or divorce. The reasoning in this
case was adopted by the Arizona Supreme Court in the principal case,
which recognized the need for judicial protection of the mere possi-
bility of an interspousal reconciliation. 6

8 CooLEY, ToRnS 263 (2d ed. 1888).
9 Almost the first, if not the very first case to pass upon this issue was that of

Weedon v. Timbrell, 5 T.R. 357, 101 Eng. Rep. 199 (1793), in which the court
stated:

But what injury is done to the plaintiff, who has voluntarily relinquished his
wife? It cannot be said that he is deprived of the comfort and society of his
wife. I can see the immorality of the defendant's conduct in as strong a light
as any person: but still this action must be within legal limits.
10Fry v. Derstler, 2 Yeates 278 (1798); PRossmn, ToRTs 688 (2d ed. 1955).
"27 Am. Jun. Husband and Wife § 537 (1940).12 Miller v. Pearce, 86 Vt. 322, 85 At. 620 (191a).
13 Davenport v. Holden, 95 N.J.L. 197, 112 AUt. 418 (Ct. Err. & App. 1920).
14Betser v. Betser, 186 Ill. 537, 58 N.E. 249 (1900).
Is136 Md. 365, 111 Ad. 84 (1920).
16 The exact words of the court in McNelis v. Bruce, 90 Ariz. 261, 265, 367 P.2d

625, 628 (1961) were:
The law encourages a reconciliation of the estranged parties when such possi-
bility exists and therefore we hold that a suit for alienation of affections can be
maintained notwithstanding the acts causing the alleged alienation occurred
while the husband and wife were formally separated.
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In the earlier days, when divorce was relatively uncommon, it was
no doubt reasonable to presume that a voluntary separation between
a husband and wife was tantamount to an actual divorce in that, by
such separation, the parties were said to have relinquished their mar-
ital rights and interests. This being so, it was logical to hold that
where a husband and wife have mutually agreed to live separately, as
by a valid contract of separation, neither spouse should be heard to
complain of the subsequent marital intermeddling of a third person.
In modem times, however, with the ever increasing number of unsuc-
cessful marriages,17 the courts have seemingly been led to offer the
utmost protection to the marriage relationship. It is submitted that
the courts are looking upon a separation as being temporary, and
merely an attempt on the part of the parties involved to effectuate a
future reconciliation. Considering the situation in this light, our court
and others have justifiably decided that the enticing of the affections
of one spouse from the other, even after a formal separation, must be
discouraged. Upon the same theory, it has been suggested that a
decree of divorce secured after the alienation should not bar either
spouse from a recovery therefor. 8 One court has even gone farther
by holding that the fact the plaintiff had abandoned her husband with
no intention to return does not preclude her recovery; 19 but beyond
this point, the courts seem reluctant to extend the liability of the
defendant."

0. 1. Wilkinson, Jr.

TORTS - GovyRmmTAL IwmuNrrY - No I nau'rrm FhoM NEGa-
GENCE 3N OPEBATION OF HosprrAL.- A complaint alleging that a pay-
ing patient at a county hospital sustained severe burns to her body
when a hospital employee negligently placed a bedpan of boiling water
under her was dismissed for failure to state a claim for relief. On
appeal, held, reversed. A patient who pays for professional services
performed by a government-operated hospital is entitled to the same
redress for negligence available against a privately owned and oper-
ated hospital. Hernandez v. County of Yuma, 91 Ariz. 85, 369 P.2d
271 (1962).

17 KuvmK, THE FAmmy IN PERSPECTIVE 290 (1960).
18 42 C.J.S. Husband and Wife § 675 (1944).
19Cramer v. Cramer, 106 Wash. 681, 180 Pac. 915 (1919).2 0 Flemming v. Fisk, 66 App. D.C. 850, 87 F.2d 747 (1936) (where divorce suit

was pending); Adams v. Carrier, 214 Ark. 55, 214 S.W.2d 781 (1948) (after
desertion).
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Whether a government-operated hospital is liable to a paying
patient injured by the negligence of its employees brings forth the
controversial question of governmental immunity. The majority of cases
have granted immunity from liability for such negligence on the
theory that operation of the hospital in relation to the injured party
was in a sovereign rather than a proprietary capacity.2 A few cases,
however, have said that a government-operated and controlled hos-
pital is liable for injuries to paying patients caused by negligent em-
ployees, 3 reasoning that the hospital's operation is a proprietary function.4

The following factors have been utilized to support a finding
that the government, in operating a hospital, is acting in its sovereign
capacity: 1) the non-profit, charitable nature of the institution in
serving the public rather than a private corporate interest;5 2) oper-
ation of a hospital by a city or county is in effect a function carried
on by an "arm of the state";6 and 3) the right of the state by virtue
of its police power to protect public health.7

No single theory has pervaded those decisions rejecting the doc-
trine of immunity.8 Most of these courts have theorized that pay-
ment of fees by the patient changes the capacity of the hospitals

1 See, e.g., Calomeris v. District of Columbia, 226 F.2d 266 (D.C. Cir. 1955);
Garrett v. Escambia County Hosp. Bd., 266 Ala. 201, 94 So. 2d 762 (1957); Lee
v. Dunklee, 84 Ariz. 260, 826 P.2d 1117 (1958); Ware County v. Cason, 189 Ga.
78, 5 S.E.2d 339 (1989), followed in 61 Ga. App. 15, 5 S.E.2d 597 (Ct. App.
1939); Wittmer v. Letts, 248 Idaho 648, 80 N.W.2d 561 (1957) (recognizing
majority but holding no immunty); Thomas v. Board of County Comm'rs, 200 Md.
554, 92 A.2d 452 (1952); McMahon v. Baroness Erlanger Hosp., 43 Tenn. App.
128, 806 S.W.2d 41 (1957).
2 Madison v. City and County of San Francisco, 106 Cal. App. 2d 232, 234 P.2d

995 (1951); City of Okmulgee v. Carlton, 180 Okla. 605, 71 P.2d 722 (1937).
3 Hemandez v. County of Yuma, 91 Ariz. 35, 369 P.2d 271 (1962); Muskopf v.

Coming Hosp. Dist., 55 Cal. 2d 211, 359 P.2d 457 (1961) (overruling government
immunity in general with some reservation); Suwannee County Hosp. Corp. v.
Golden, 56 So. 2d 911 (Fla. 1952); Henderson v. Twin Falls County, 56 Idaho
124, 50 P.2d 597 (1935); City of Okmulgee v. Carlton, supra note 2.
4Moore v. Walker County, 236 Ala. 688, 185 So. 175 (1938); Beard v. City

and County of San Francisco, 79 Cal. App. 2d 753, 180 P.2d 744 (1947); City and
County of Denver v. Madison, 142 Colo. 1, 351 P.2d 826 (1960); Wittmer v. Letts,
248 Iowa 648, 80 N.W.2d 561 (1957); Henderson v. Twin Falls County, supra
note 3; City of Okmulgee v. Carlton, 180 Okla. 605, 71 P.2d 722 (1937). See 14
Am. Jun. Counties § 51 (1938).5 City of McAllen v. Gartman, 81 S.W.2d 147 (Tex. Civ. App. 1935), af-'d, 130
Tex. 237, 107 S.W.2d 879 (1937); Shaffer v. Monongalia Gen. Hosp., 135 W. Va.
163, 62 S.E.2d 795 (1950). But cf. Ray v. Tucson Medical Center, 72 Ariz. 22,
230 P.2d 220 (1951), in which the public charity immunity doctrine is criticized
and refuted in relation to the corporate charitable institution.

6 Laney v. Jefferson County, 249 Ala. 612, 32 So. 2d 542 (1947). Under this
theory the sovereign immunity of the state is imputed to the hospital.

7 The operation of a hospital being a manifestation thereof is therefore immune.
Schroeder v. City of St. Louis, 369 Mo. 293, 228 S.XW.2d 677 (1950), 25 A.L.RB2d
203 (1952).
8 While reaching the same result of liability, they often do so for different rea-

sons, many of the cases appearing anomalous upon comparison of the ratio deci-
dendi. Compare Suwannee County Hosp. Corp. v. Golden, 56 So. 2d 911 (Fla.
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operation from sovereign to proprietary.9  In exacting payment for
services the government exceeds its sovereign function of caring for
the indigent by voluntarily assuming powers normally exercised by
private hospitals and individuals. Since private hospitals operate with-
out immunity, the government, when it competes with private enter-
prise, should be subject to the same liabilities. 10 A few courts, as
in the principal case, have pierced the veil of immunity simply be-
cause they have recognized the lack of a reasonable rationale to jus-
tify an immunity status." Such courts have, therefore, found it un-
necessary to distinguish between sovereign and proprietary capacity as
a basis of decision.12

The nearest case in point in Arizona prior to the principal case
was Lee v. Dunklee.3  The Supreme Court said there that it would
follow the majority view that the governmental operation of a county
hospital was a sovereign function and therefore it was immune from
suits by paying or non-paying patients.14  While this statement was
dictum since there was no allegation that the patient was a pay-
ing patient, it strongly suggested the position the Arizona court would
take when the issue arose. But the court in the Hernandez case chose

1952), where liability is based on compensation for services, with Hernandez v.
County of Yuma, 91 Ariz. 35, 369 P.2d 271 (1962), where the court said a charge
for services does not of necessity change the nature of capacity from sovereign to
proprietary.

9 See, e.g., Smith v. Duval County Welfare Bd., 118 So. 2d 98 (Fla. App. 1960)
(hospital immune where charity patient involved); Henderson v. Twin Falls County,
56 Idaho 124, 50 P.2d 597 (1935) (where a paying patient was negligently inje6ted
with a quart of boric acid).

10 Henderson v. Twin Falls County, supra note 9; City of Okmulgee v. Carlton,
180 Okla. 605, 71 P.2d 722 (1937). Contra, Shaffer v. Monongalia Gen. Hosp.,
135 W. Va. 163, 62 S.E.2d 795 (1950) (although the court enunciated the general
public benefit test at page 798).

" Derivation of the rule of immunity is traceable to the aged maxim that the
"King could do no wrong," originally meaning he was not privileged to do wrong.
It was blindly accepted into our common law, surviving mainly because of its
antiquity. It is the reasoning behind immunity which is attacked by these courts,
as in the principal case. Borchard, Governmental Liability in Tort, 34 YA.E L.J. 1
(1924). It has also been said that immunity was originally granted to protect un-
incorporated counties lacking funds out of which judgments could be paid, and
that it was better for the individual to bear the burden of loss than that the public
should suffer an inconvenience. But this is obviously no longer true. Muskopf v.
Coming Hosp. Dist., 55 Cal. 2d 211, 359 P.2d 457 (1961).

In Breidenbach, Some Recent Trends in State Liability for Tort, 38 N.D.L.
REv. 7, 8 (1962), the author briefly states Holmes' theory to the effect that there
is no legal right against the authority that makes the law, and therefore no tortious
breach. See Borchard, Governmental Responsibility in Tort, 36 YALE L.J. 1, 32
(1926).

12Hernandez v. County of Yuma, 91 Ariz. 35, 369 P.2d 271 (1962); Muskopf
v. Coming Hosp. Dist., supra note 11. See generally Borchard, Governmental Lia-
bility in Tort, 34 YALE L.J. 1 (1924), and Borchard, Governmental Responsibility
in Tort, 36 YALE L.J. 1 (1926).

13 84 Ariz. 260, 326 P.2d 1117 (1958).
14 Lee v. Dunklee, 84 Ariz. 260, 326 P.2d 1117 (1958).
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differently, and in so doing, distinguished itself even from most of the
cases refusing to grant immunity since it apparently does not base its
decision on the fact that compensation for services creates proprietary
capacity,15

The case is significant not only for the reason that Arizona has
refused to blindly follow the prevalent view of granting immunity,
but also because it has taken the initiative in developing the common
law to keep pace with changing social and economic evolution with-
out waiting for the legislative action proposed by the Lee case.16

Now that liability has been imposed where the paying patient is in-
jured, it will be interesting to see if the court will extend the same
reasoning to grant redress to the non-paying patient, should the issue
arise;' 7 for, upon the reasoning of the court, what difference is there
other than mere technicality, between injury to a paying patient and
injury to a non-paying patient? Although the government has no stat-
utory duty to maintain a hospital for the impecunious, 8 having em-
barked upon a course of actual maintenafice and operation of such a
hospital, it seems only just and logical that there arises a commen-
surate duty to exercise reasonable care towards such a patient.

It would indeed be an anomalous rule that allowed the indigent
to rely upon his benefactor, yet precluded redress for the negligent
administration of the promised gratuity, thrusting a heavier burden
upon the already oppressed.

Harry Mark Beggs

15 The county "is not deprived of governmental immunity in the operation by
exacting a charge for services from those able to pay." Hernandez v. County of
Yuma, 91 Ariz. 85, 369 P.2d 271, 272 (1962). Thus, while recognizing the effect
of compensation on capacity in the minority cases, Hernandez seems to rely instead
upon the lack of a rational basis for applying the rule of immunity as evidenced
in the language used: "[T]here... can be no justification for the extension of a rule
universally criticized as an anachronism without rational basis." Ibid. (Emphasis
added.) McQueary v. County of Yuma, 91 Ariz. 87, 869 P.2d 278 (1962), fol-
lowing the Hernandez case, upheld its reasoning and handed down a similar decision.16In Lee v. Dunklee, 84 Ariz. 260, 826 P.2d 1117, 1119 (1958) (dictumry, it
was said that modification of the doctrine of governmental immunity "is a legis-
lative question and such policy should be declared and the extent of liability def-
initely fixed by that body and not by judicial fiat." But see the opinion of Jus-
tice Struckmeyer in Hernandez v. County of Yuma, supra note 15, at 262: "When
the reason for the rule no longer exists, the court's responsibility does not terminate
because the legislature through indifference or otherwise has not acted."

17In the Lee case, the complaint did not allege whether the patient was payin
or non-paying. So it may be questioned whether that decision actually committed
Arizona on the issue of the non-paying patient since it appears too uncertain to be
justifiably decisive of the issue,

18 Ariz. REV. STAT. ANN. § 11-291 (1956) provides that: "The board of super-
visors has the sole and exclusive authority to provide for the hospitalization and
medical care of the indigent sick in the county."

Although the statutes usually involved in these cases impose a duty to care
for the indigent sick, seldom is there a mandatory duty to operate a hospital. Lee
v. Dunldee, supra note 17 (dictum) (relied on in the principal case). If a hos-
pital is required by statute immunity is usually granted. City of McAllen V. Gart-
man, 81 S.W.2d 147 (Tex. Civ. App. 1935), aff'd, 180 Tex. 287, 107 S.W.2d 879
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ToTs - NEGLIGENCE - OwmB WHO LEAVES KEYs IN UNATrENDED

VmmcLE NoT LiABLE FOR INJURY CAUSED BY NEGLIGENCE OF CoNVERTER.

- An employee of defendant auto dealer left the ignition keys in an
unattended vehicle which was parked in back of the dealer's lot. The
vehicle was stolen from the! lot and shortly thereafter the plaintiff was
injured as a result of the converter's negligent driving. The trial court
granted a judgment for defendant notwithstanding the verdict. On ap-
peal, held, affirmed. Absent a statute or ordinance, the owner of an
automobile who leaves the ignition key in an unattended vehicle is
not liable for injury caused by the negligence of the converter. Shafer
v. Monte Mansfield Motors, 372 P.2d 333 (Ariz. 1962).

A few states have statutes or ordinances prohibiting an automo-
bile from remaining unattended with the keys in the ignition, but the
majority of these states have held that violation of the statute or ordi-
nance does not render the owner liable to those injured as a result
of the thiefs negligence.' In jurisdictions where there is no statute
or ordinance involved, such as Arizona, the majority of cases have
held as a matter of law that an automobile owner is not liable for
the negligence of a thief where the owner has left his keys in the
ignition switch.2 The two basic reasons for the majority rule of non-
liability are: (1) the owner's original act of leaving the keys in the
ignition switch is not the proximate cause of the plaintiffs injuries;3

or (2) the owner owed no duty to the injured plaintiff to protect him
from the negligence of the thief.4 A minority of states, with or with-
out a related statute, impose liability on the automobile owner. The
former reason that the statute or ordinance is designed to promote
the public safety s while the latter maintain that the thief's negli-
gence is the foreseeable result of the owner's independent negligent

(1937). And where statutes allow the government to sue or be sued, immunity
is generally granted on the basis that the statute does not impose liability for acts
where there was no previous liability at law. Shaffer v. Monongalia Gen. Hosp.,
135 W. Va. 163, 62 S.E.2d 795 (1950).

1 E.g., Lingefelt v. Hanner, 125 So. 2d 325 (Fla. App. 1960) (thief's driving, not
the violation of statute, was proximate cause of injury); Anderson v. Theisen, 231
Minn. 369, 43 N.W.2d 272 (1950) (ordinance enacted as an anti-theft measure for
benefit of owner, and not to protect third persons from the negligent driving of car
thief). See Annot., 51 A.L.R.2d 633 (1957).2 E.g., Bennet v. Arctic Insulation, 253 F.2d 652 (9th Cir. 1958); Kalberg v.
Anderson Bros. Motor Co., 251 Minn. 458, 88 N.W.2d 197 (1958). See Annot.,
supra note 1.

3 Galbraith v. Levin, 323 Mass. 255, 81 N.E.2d 560 (1948); Cower v. Lamb, 282
S.W.2d 867 (Mo. App. 1955). But see PnossEn, ToTs 297 (2d ed. 1955),
wherein the author criticizes courts which treat the problem as one of proximate
cause, and suggests that the problem instead involves a question of duty.4 Bennet v. Arctic Insulation, 253 F.2d 652 (9th Cir. 1958); Shafer v. Monte
Mansfield Motors, 372 P.2d 333 (Ariz. 1962); Richards v. Stanley, 43 Cal. 2d 60,
271 P.2d 23 (1954).

5 Ross v. Hartman, 139 F.2d 14 (D.C. Cir. 1943), cert. denied, 821 U.S. 790
(1953); Ney v. Yellow Cab Co., 2 M. 2d 74, 117 N.E.2d 74 (1954).
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act.6

In the instant case of first impression, the Arizona court followed
the general rule of non-liability. The court enumerated the essential
elements of actionable negligence in Arizona as follows:

(1) there must exist a duty on the part of the defendant to pro-
tect the plaintiff from the injury of which he complains; (2) the
defendant must fail to perform that duty; and (8) injury to the
plaintiff must proximately result from such failure 7

The plaintiff contended that the defendant should have known there
was a greater frequency of joy riding in the area where defendant's
car was parked, and that accidents occur more frequently when cars
are driven by thieves.8 However, there was no evidence to establish
these facts and the trial court's refusal to take judicial notice of them
was affirmed.' The court held therefore that the element of duty
did not exist.10  However, the language of the court would seem to
indicate that in a proper case where a duty could be found, liability
might be imposed on an automobile owner for leaving the keys in
the ignition."

Thus, other jurisdictions have held that where the theft and the
negligent driving occurred under circumstances in which the thief's
actions were reasonably foreseeable, such as leaving the automobile
near a school,12 or where an incompetent person was left in the car,13

6 Mellish v. Cooney, 183 A.2d 753 (Conn. Cir. Ct 1962). See also Schaff v.
Claxton Inc., 144 F.2d 532 (D.C. Cir. 1944).7 Shafer v. Monte Mansfield Motors, 372 P.2d 333, 334 (Ariz. 1962); Crouse v.
Wilbur-Ellis Co., 77 Ariz. 359, 365, 272 P.2d 352, 356 (1954); City of Phoenix v.
Lopez, 77 Ariz. 146, 150, 268 P.2d 323, 325 (1954).

8 Shafer v. Monte Mansfield Motors, supra note 7, at 335.
9 Ibid.
10 Ibid.
11 "[Aind in the absence of further evidence that in this case the duty should be

so extended . 3. 372 P.2d at 335 (Emphasis added). In implying that under a cer-
tain set of facts a duty could arise, the court met the standard of the scope of the
defendant's duty set forth in the earlier Arizona case of Tucker v. Collar, 79 Ariz.
141, 146, 285 P.2d 178, 181 (1955):

[B]efore liability may be imposed for an act, the prevision of a reasonable per-
son must be able to recognize danger of harm to the plaintiff or one in plain-
tiffs situation. The risk which must be anticipated to convert an act into a
wrong is a risk of harm not to anyone but to plaintiff or to another or others
within the range of apprehension.12 Lomano v. Ideal Towel Supply Co., 25 N.J. Misc. 162, 51 A.2d 888 (1947),

wherein defendant had knowledge that children previously had tampered with its
trucks, and was held liable where children drove its truck and damaged plaintiffs
car. See also Zuber v. Clarkson Const. Co., 363 Mo. 352, 251 S.W.2d 52 (1952),
wherein it was held that since defendant had knowledge that intermeddlers had
previously operated its large earth moving machines after working hours, it had
reason to anticipate that some of these operators would be reckless and that some
injury might thereby result to others, and that a duty therefore existed on the. part
of defendant to take requisite precautionary measures; Kiste v. Red Cab, Inc., 122
Ind. App 587 106 N.E.2d 395, 399 (1952) (dictum) which indicates that a cause of
action might be stated "where the surrounding circumstances clearly point to a high
probability of intervening crime, and of like pursuant negligent operation of the
vehicle by the thief"; RESTATmmNT, TonTs § 302, illustration 7 (1938).13 Morris v. Boiling, 31 Tenn. App. 577, 218 S.W.2d 754, 758 (1948), where the
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the automobile owner was under a duty to protect the injured third
person. However, violation of defendant's special affirmative duty
must be the proximate cause of plaintiff's harm.14

Absent actual knowledge of previous intermeddling with the auto-
mobile, or circumstances stronger than those presented in the instant
case, it is submitted that the court has reached a just result. To im-
pose a duty on an automobile owner to protect the public from the
risk of the negligent driving of a thief in all situations would be to
impose a higher degree of liability than now exists in Arizona when
an oN'cner voluntarily entrusts his car to another.' s It is believed that
if there is to be liability imposed under the circumstances of the prin-
cipal case, it should be accomplished through a statute expressly in-
tended to protect innocent persons from the unduly harsh conse-
quences of the negligent driving of thieves. Since the thief, even if
apprehended, is almost invariably indigent, the statute would impose
initial liability on the owner, who is usually financially responsible.
The owner, being thus forewarned of his potential liability, could in
turn shift his risk of loss to an insurance company and ultimately to
the public at large.

Ronald H. Petica

ThrAL- DAmAGES - CouNsi's SUGGESTION TO JURx OF FonmuA
FoR FuaurEu PAIN AND SUFFERiNG. - In an action for personal injuries,
over defendant's objection, counsel for plaintiff was allowed to use a
chart itemizing damages for future pain and suffering by use of a
mathematical formula. On appeal, held, affirmed. Where the jury
award for damages in a personal injury action is reasonable, the use
of a chart before the jury itemizing damages for future pain and suf-
fering on a mathematical formula basis will not constitute prejudicial
error. Caylor v. Atchison, T. & S.F. Ry., 189 Kan. 210, 368 P.2d 281
(1961).

Since pain and suffering is not precisely measurable and has no
market value, the proper amount to be awarded can not be exactly

court held that whether the driver of defendant's cab was negligent by going off and
leaving the key in the ignition with a drunken passenger alone in the cab was a fury
question.

14 Crouse v. Wilbur-Ellis Co., 77 Ariz. 359, 272 P.2d 352 (1954). The question
of what point in time and distance after the theft the owner's liability ceases gen-
erall' arises in the area of proximate cause. See Wannebo v. Gates, 227 Minn. 194,
34 N.AV.2d 695 (1948) (owner not liable when accident occurred several hours
after theft and five miles away).

15'Schneider v. McAleer, 39 Ariz.'190, 194, 4 P.2d 903, 904 (1931), wherein it
was held that absent actual knowledge of incompetence, an owner is not liable for
the negligence of the borrower of the vehicle.
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determined. The award must meet the standards of fairness and rea-
sonableness and must be free from sentimental or fanciful considera-
tions. The amount to be allowed as compensation for pain and suf-
fering, as a general rule, is solely within the province of the trier of
facts.

2

The precise question in the principal case involves the use of a
rather recent and controversial technique whereby plaintiff's coun-
sel in his argument to the jury suggests amounts to be awarded for
future pain and suffering calculated by the use of a mathematical
formula.3  The amount is determined by allowing a specified figure
in dollars and cents per unit of time and multiplying this figure by
the total number of units of time that the plaintiff will endure the
pain and suffering.4 In the instant case, the plaintiff's counsel used
months and years as units of time in calculating damages for perma-
nent disability and future pain and suffering. Other commonly used
units of time are days, 5 hours,6 and even minutes.7

The courts when confronted with the problem of deciding whether
or not this technique is allowable have taken several approaches. Some
have expressly forbidden the use of a mathematical formula argument
by counsel.' Others sanction the use of such an argument9 or leave

1 15 A r. Jum. Damages § 72 (1938).
21d. at § 71. The Arizona court has said that damages for pain and suffering is

an item for which no definite rule of estimation may be given and therefore, a great
amount of discretion may, and properly should be left to the jury. Standard Oil Co.
v. Shields, 58 Ariz. 289, 119 P.2d 116 (1941).

3The following chart was presented to the jury:
Vernon Caylor

Age 29
Life Expectancy 38.6 yrs.
Medical Expense $ 717.00
Loss of Wages 1,144.00
Pain & Suffering 3,500.00
Future Pain & Suffering (approx. $130 per year) 5,000.00
Permanent Disability ($30 per mo. for 39 yrs.) 14,040.00

Total Damage $24,401.00
In regard to the use of a chart, it follows that if the per diem argument is

proper, then a chart may be used to follow the arithmetic. Caley v. Manicke, 29
ill. App. 2d 323, 173 N.E.2d 209 (1961); Annot., 44 A.L.R.2d 1205 (1955).

4Annot., 60 A.L.R.2d 1347 (1958).5 Louisville & N.R.R. v. Mattingly. 339 S.W.2d 155 (Ky. 1960).
6Louisiana & Ark. R.R. v. Mullins , 326 S.W.2d 263 (Tex. 1959).
SJohnson v. Brown, 75 Nev. 437, 345 P.2d 754 (1959).

8 E.g., Henne v. Balick, 51 Del. 369, 146 A.2d 394 (1958); Faught v. Washam,
329 S.W.2d 588 (Mo. 1959); Botta v. Brunner, 26 N.J. 82, 138 A.2d 713 (1958);
King v. Railway Express Agency, Inc., 107 N.W.2d 509 (N.D. 1961); Harper v.
Bolton, 124 S.E.2d 54 (S.C. 1962); Certified T.V. & Appliance Co. v. Harrington,
201 Va. 109, 109 S.E.2d 126 (1959).

9 E.g., Wuth v. United States, 161 F. Supp. 661 (E.D. Va. 1958); Ratner v.
Arrington, 111 So. 2d 82 (Fla. 1959); Louisville & N.R.R. v. Mattingly, 339 S.W.2d
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it to the discretion of the trial court.10

The Arizona court has not yet been called upon to decide this
precise question; however, it is reported that such practice by coun-
sel is not uncommon.

It is interesting to note that in the instant case, the jury in the
course of its deliberations requested to see the chart used and referred
to by counsel for the plaintiff in his closing argument, but this re-
quest was refused by the trial court. The defendant's counsel argued
on appeal that the jury considered this chart and mathematical for-
mula as material evidence in support of plaintiff's claim for damages,
as shown by this request. The court said that it was unnecessary to
determine whether the trial court erred in permitting the use of the
chart, leaving the question open, for even if it was error, the defendant
was not prejudiced under the circumstances by the use of the chart
or the arguments based thereon.

A majority of the courts passing on this question have approved
the use in argument of a mathematical formula to ascertain damages
for pain and suffering." They feel that it gives the jury a reason-
able basis and practical guide to measure damages rather than re-
quiring them to determine the matter in the abstract.12  These pro-
ponents feel it is no more unreasonable to consider a per diem figure
than to consider the total amount.13 Also it seems to be a fair argu-
ment and rational approach to treat damages for pain the way it was
endured -month by month, and year by year. To deny the use of it
would be a curtailment of the right of argument since it precludes the
use of a persuasive technique.14

Authorities opposing such a technique say it allows counsel to
invade the province of the jury and to get before it what does not
appear in the evidence. Since no expert witness could be permitted
to testify as to the market value of pain and suffering, certainly this
is all the more reason counsel should not be permitted to do so.'- This

155 (Ky. 1960); Eastern Shore Pub. Serv. Co. v. Corbett, 227 Md. 411, 177 A.2d
701 (1962); Yates v. Wenk, 863 Mich. 311, 109 N.W.2d 828 (1961); Four-County
Elec. Power As'n v. Clardy, 221 Miss. 403, 73 So. 2d 144 (1954); Continental Bus
System, Inc. v. Toombs, 325 S.W.2d 153 (Tex. 1959); Jones v. Hogan, 56 Wash.
2d 23, 351 P.2d 153 (1960).

10 E.g., Johnson v. Brown, 75 Nev. 437, 345 P.2d 754 (1959); Olsen v. Preferred
Risk Mut. Ins. Co., 11 Utah 2d 23, 354 P.2d 575 (1960).

"125 NACCA L.J. 68 (1960); 26 NACCA L.J. 198 (1960); 28 NACCA L.J.
279 (1962). These contain the latest "box score."

12E.g., Ratner v. Arrington, 111 So. 2d 82 (Fla. 1959); Yates v. Wenk, 363 Mich.
311, 109 N.W.2d 828 (1961); Texas & N.O.R.R. v. Flowers, 336 S.W.2d 907 (Tex.
1960); Continental Bus System, Inc. v. Toombs, 325 S.W.2d 153 (Tex. 1959).

13 Corkery v. Greenberg, 114 N.W.2d 327 (Iowa 1962).
14 Ratner v. Arrington, 111 So. 2d 82 (Fla. 1959).
15E.g., Henne v. Balick, 51 Del. 369, 146 A.2d 394 (1958); King v. Railway Ex-

press Agency, Inc., 107 N.W.2d 509 (N.D. 1961); Harper v. Bolton, 124 S.E.2d 54
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is the reasoning behind the strong dissent in the principal case. It is
also said that the estimates of counsel may tend to instill in the minds
of the jurors impressions not founded on the evidence and thereby fre-
quently mislead them into making excessive awards.16

A recent California decision,17 although not passing directly on
this question, contained a strong dissent disapproving of a per diem
type argument. The dissenting judge indicated that counsel could
arrive at any amount he wished by adjusting either the unit of time
or the amount surmised for that unit. If a day may be used, there
is no logical reason why a second could not be used or perhaps even
a heart beatl To show the absurdity of such an argument, he con-
cluded by pointing out that a penny a second which might not sound
unreasonable amounts to over $31,000 a year.

The conflict and confusion arising from the per diem type argu-
ment can perhaps be traced to the fact that it is an attempt to measure
the unmeasurable. Regardless of whether the mathematical formula
technique is ultimately adopted in Arizona, the court's position on the
question should be made clear and unequivocal. The decision in the
principal case fails to resolve the confusion because it affords little or
no guidance to counsel or the trial court in establishing a standard
for future cases.

CGaig A. Kepner

(S.C. 1962); Certified T.V. & Appliance Co. v. Harrington, 201 Va. 109, 109 S.E.2d
126 (1959).16Ibid.

17 Seffert v. Los Angeles Transit Lines, 15 Cal. 161, 364 P.2d 337 (1961).
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