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In Arizona a legal doctrine has developed that jury knowledge
of defendant's liability insurance in negligence trials is so prejudicial
that, with certain exceptions, any evidence, implication or sugges-
tion that the defendant is insured requires a mistrial, new trial or
reversal.' However, in the recent case of Muehlebach v. Mercer Mor-
tuary & Chapel, Inc.,2 the Arizona Supreme Court found it necessary
to re-examine the soundness of this doctrine. It concluded, by way
of dictum, that a less stringent enforcement of the general rule for-
bidding disclosure of insurance coverage would be desirable. The
purpose of this comment is to analyze the development of the gen-
eral rule in Arizona and the propriety of the present policy.3

DEvELOPmENT OF THE NoN-DIscLosuRE RuLE IN ARZONA

The non-disclosure rule was first urged upon the supreme court
in two 1919 cases where the court, although recognizing the sound-
ness of this policy, concluded that the rule was not applicable to the
facts of either case. In Arizona-Hercules Copper Co. v. Crenshaw,4

I See UDALL, AnrZONA LAW OF EViDENCE § 122 (1960). See generally Me-
CoMiCE, EVIDENCE § 168 (1954); WIGMORE, EVIDENCE § 282a (1939); WILSON,
AuzONA AUTOMOBILE NEGLIGENCE §§ 122-127 (1962); Annots., 56 A.L.R. 1418
(1928), 74 A.L.R. 849 (1931), 95 A.L.R. 388 (1985), 105 A.L.R. 1819 (1936),
4 A.L.R.2d 761 (1949).

2878 P.2d 741 (Ariz. 1968).
3 The Arizona cases found by the writer discussing some phase of this question,

in chronological order, are: Arizona-Hercules Copper Co. v. Crenshaw, 21 Ariz.
15, 184 Pac. 996 (1919); Big Ledge Copper Co. v. Dedrick, 21 Ariz. 129, 185
Pac. 825 (1919); Blue Bar Taxicab & Transfer Co. v. Hudspeth, 25 Ariz. 287,
216 Pac. 246 (1923); Tom Reed Gold Mines Co. v. Morrison, 26 Ariz. 281, 224
Pac. 822 (1924); Arizona Cotton Oil Co. v. Thompson, 80 Ariz. 204, 245 Pac.
678 (1926); Hatchimonji v. Homes, 38 Ariz. 585, 8 P.2d 271 (1931); Selaster
v. Simmons, 89 Ariz. 482, 7 P.2d 258 (1932); Fike v. Grant, 89 Ariz. 549, 8
P.2d 242 (1932); Consolidated Motors, Inc. v. Ketchum, 49 Ariz. 295, 66 P.2d
246 (1937); City of Phoenix v. Parker, 49 Ariz. 882, 67 P.2d 226 (1937); Hol-
brook Light & Power Co. v. Gordon, 61 Ariz. 256, 148 P.2d 860 (1944); Butane
Corp. v. Kirby, 66 Ariz. 272, 187 P.2d 825 (1947); Northern Ariz. Supply Co.
v. Stinson, 73 Ariz. 109, 238 P.2d 937 (1951); Dunipace v. Martin, 73 Ariz.
415, 242 P.2d 543 (1952); Layton v. Rocha, 90 Ariz. 369, 368 P.2d 444 (1962);
Muehlebach v. Mercer Mortuary & Chapel, Inc., 878 P.2d 741 (Ariz. 1963).

421 Ariz. 15, 184 Pac. 996 (1919). In a tort action, the defendant resisted
plaintiffs death claim on the ground that the decedent was an independent con-
tractor. A policy of indemnity insurance issued to the defendant covering the
deceased as an employee was found to be admissible to show the relationship.
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the court held that evidence of the existence of liability insurance should
be admitted when it is relevant and competent to prove a fact in issue,
such as an employer-employee relationship in that case. In the suc-
ceeding case of Big Ledge Copper Co. v. Dedrick,s the court decided
that it is not error for plaintiffs counsel to refer in his argument to
defendant's insurance when such reference is provoked by a plea
of poverty on the part of defense counsel.

The enforcement of the non-disclosure doctrine commenced in
1923 with Blue Bar Taxicab & Transfer Co. v. Hudspeth,6 involving
an unresponsive answer by a defense witness and subsequent ques-
tions by the plaintiff from which one could infer that the defendant
was insured. The court, in granting a reversal and a new trial for
the defendant based, inter alia, on the non-disclosure rule, stated,
"the consequence of such information is well known, and is suffi-
cient to require a new trial."7 Hence, even though a witness for the
defense injected the prejudicial matter in the first instance, and the
matter was prejudicial by inference only, the court chose to follow
a strict application of the doctrine and granted a new trial for the
party initially at fault. The next year, the court decided that the
rule was applicable to the voir dire proceeding.8

In several succeeding cases, the court indicated, at least by im-
plication, a desire for a less stringent application of the non-disclosure
rule. It was held proper for the plaintiff to elicit the existence of
insurance when necessary in the explanation of facts brought out by
the defendant on cross-examination;9 that mention of insurance by
plaintiffs witness is not prejudicial error when such mention is in-
adverent, a motion to strike is timely made, and the jury could not
reasonably determine that back of the defendant's liability there is
some form of insurance; 0 and that in the voir dire proceeding, in-
direct disclosure of insurance is prejudicial error only when such dis-
closure is reasonably certain to suggest insurance and when a timely
objection is made."

521 Ariz. 129, 185 Pac. 825 (1919).
625 Ariz. 287, 216 Pac. 246 (1923).71d. at 296, 216 Pac. at 249.
8 Tom Reed Gold Mines Co. v. Morrison, 26 Ariz. 281, 224 Pac. 822 (1924).
9 Arizona Cotton Oil Co. v. Thompson, 30 Ariz. 204, 245 Pac. 673 (1926).

Plaintiff was impeached by his prior statement which he had given to an adjuster
for the defendant's insurer. To enable the plaintiff to show that this was not a
fair summary, the court held that it was proper for the plaintiff to explain that the
statement was actually prepared and signed at the insistence of an adjuster for
defendant's insurer.

70 Hatchimonji v. Homes, 38 Ariz. 535, 3 P.2d 271 (1931).
11 Selaster v. Simmons, 39 Ariz. 432, 7 P.2d 258 (1932).
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In the next two cases, the court had the opportunity to re-evalu-
ate inadvertent references to insurance, this time brought about by
a witness for the plaintiff or his counsel. Taking a stricter approach,
the court concluded that such disclosures were so prejudicial to the
rights of the defendant that a reversal was required. From an analy-
sis of the first case, Fike v. Grant,1 2 one might conclude that the court
had eliminated one of the conditions for reversal set forth in the
earlier case of Hatchimonli v. Homes,1 3 namely, a reasonably clear
indication that some form of insurance stood behind the defendant's
liability. In Hatchimonfl, the plaintiff had testified about conversa-
tions with the defendant. Counsel for the defendant asked the plain-
tiff whether she had related everything that was said in conversa-
tions about the accident. In answering, she said, "I believe I have,
only that Mr. Hatchimonji (the defendant) said that he had gone
to the insurance company .... 14 The court in that case found that
it could not be determined from the witness' answer that the defend-
ant had liability insurance and, therefore, denied a reversal. In Fike,
the daughter of the plaintiff testified that she had gone to the de-
fendant's place of business and had talked with them. When she
was asked by her attorney whether she discussed the accident, the
following colloquy took place:

"A. Would you like to know what I asked them?
Q. You may tell all that was said.
A. I went for the purpose of asking Mr. and Mrs. Fike
Q. Just a minute. Speak a little slower and talk to the jury.
A. I went to the Fikes place of business to inquire about the

insurance on their car, and Mr. and Mrs. Fike. . .. "Is

In this case a reversal was granted. A comparison of the testimony
in Hatchimonji and Fike reveals little, if any, distinction between
them in the determination of whether the defendant was insured.
Hence, it is at least arguable that the court in Fike had reverted to
a very strict attitude in the enforcement of the non-disclosure policy
by allowing a reversal in the absence of a reasonably clear disclosure
that the defendant was insured.

The second case which considered the inadvertent disclosure of
insurance was Consolidated Motors, Inc. v. Ketchum 6 in which the

1239 Ariz. 549, 8 P.2d 242 (1932).
13 38 Ariz. 535, 3 P.2d 271 (1931).
14Id. at 539, 3 P.2d at 272.
15 Fike v. Grant, 39 Ariz. 549, 551, 8 P.2d 242, 243 (1932).
1649 Ariz. 295, 66 P.2d 246 (1937).
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counsel for the plaintiff inadvertently propounded a question to the
defendant which called for and elicited an answer disclosing insur-
ance. In response to the contention by counsel for the plaintiff that
he had not meant to elicit such information, the court stated, "it is
not sufficient that plaintiff did not mean to bring out the prohibited
matter, but he must not mean to."'7  Hence, the court placed an
affirmative duty upon the plaintiff to prevent the disclosure of insur-
ance. This also would seem to be a strict application of the non-
disclosure policy.

A return to a moderate approach in the enforcement of the doc-
trine appeared in the case of City of Phoenix v. Parker' in which it
was decided that the defendant may waive the error and does so
when he consents to or insists upon the introduction of the prejudicial
evidence. In the next case, Holbrook Light & Power Co. v. Gordon,9
the court continued the moderate approach and set forth important
guidelines for the future application of the rule. In this case, a wit-
ness for the defendant public utility referred to insurance on cross-
examination. Counsel for the defendant immediately moved for a
mistrial. The motion was denied by the lower court, and, on appeal,
the decision was affirmed. There were three principal grounds for
affirmance. First, it was recognized that a mention of insurance is
less likely to be prejudicial when a public utility is the defendant
than when a private individual is the defendant. This rationale was
based on the generally recognized financial ability of such a defend-
ant to respond in damages. Secondly, the court indicated that it
would not be as prone to grant a mistrial on this ground when the
reference to insurance was made by a witness for the losing party
as when such mention was injected by the prevailing party. Lastly,
the court noted that the party complaining had mentioned insurance
in the first instance.

The last two reasons indicated that the court would no longer
be willing to grant a reversal if the defendant was at fault in intro-

'7 Id. at 803, 66 P.2d at 249. The court also stated:

It will be seen that the rule laid down by us is that unless it appears
that the plaintiff was entirely without blame in creating the situation
which caused the reference to the question of insurance, we have always
reversed the case whenever the matter was in any way brought to the
attention of the jury, regardless of whether it came through a witness
for the plaintiff or defendant or upon direct or cross-examination. Ibid.

1849 Ariz. 382, 67 P.2d 226 (1937). Plaintiff sought to introduce portions of
a contract between defendant and a contractor, specifically excluding those parts
containing a reference to the defendant's insurance coverage. The defendant in-
sisted that if the contract was to be introduced, that the whole contract be ad-
mitted, and further, that if any part of the contract was to be read to the jury,
that the entire contract be read.

19 61 Ariz. 256, 148 P.2d 360 (1944).

[VCOL..5
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ducing the matter of his insurance coverage. This application of the
doctrine seems to conflict somewhat with the affirmative duty placed
upon counsel for the plaintiff in Consolidated Motors, Inc. v. Ketchum0

to avoid questions that might possibly raise the issue. In the Hol-
brook Light & Power Co. case the alleged prejudicial matter was in-
jected in the trial by the question of plaintiffs counsel of a defense
witness in the following manner:

"Q. Who was the investigating party-just your company, I
mean?

A. The matter had been turned over to the insurance com-
pany."

2'

Can it be said that the plaintiff was entirely blameless for the dis-
closure of insurance in the trial? It is obvious that the answer was
unresponsive, thereby relieving counsel for the plaintiff of technical
criticism as to the form of the question. However, in view of the
fact that the insurer controls the investigation under most insurance
contracts, the insurance company would surely be foremost in the
mind of any witness for the defendant, when being questioned about
the investigation. Moreover, it seems that such a question could
have been avoided by utilizing available discovery procedures. Ad-
mittedly, this reasoning is somewhat tenuous. However, such an analy-
sis serves to point out the fact that the results of the Holbrook Light
& Power Co. case left difficult problems in the application of the rule
of the Consolidated Motors case: (1) Was the burden of preventing
and disclosure of insurance still upon the plaintiffs, and (2) if so, at
what point did the reference to insurance by a defense witness pre-
clude the defendant from obtaining relief for this reason?

The burden seemed to remain upon the plaintiff in the follow-
ing case of Butane Corp. v. Kirbyu which held that the plaintiff's
indirect reference to insurance in final argument 3 was prejudicial
error. However, it was still reasonable to assume that if the defend-
ant disclosed the matter of insurance to the jury in a manner that
was beyond the plaintiff's control, the defendant could not complain
of this as error. This situation occurred in the succeeding case of
Northern Ariz. Supply Co. v. Stinson 4 where the president of the
defendant company, in response to a juror's request, discussed the
matter of insurance with him during a recess in the trial. After a
verdict was returned for the plaintiff, the defendant complained for

20 49 Ariz. 295, 66 P.2d 246 (1937).
21 Holbrook Light & Power Co. v. Gordon, 61 Ariz. 256, 265, 148 P.2d 860,

864 (1944).
22 66 Ariz. 272, 187 P.2d 325 (1947).23 Plaintiffs counsel stated, "there is not a business which doesn't provide for

the expenses of insurance." Id. at 289, 187 P.2d at 337.
2478 Ariz. 109, 288 P.2d 987 (1951).
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the first time about the disclosure of insurance. The court, in sus-
taining a verdict for the plaintiff, reasoned that since the reference
to insurance was the fault of the defendant and he did not promptly
call it to the court's attention by an appropriate motion or objection,
the defendant could not obtain a reversal on this ground.

A break in the apparent trend towards a more lenient enforce-
ment of the non-disclosure policy appeared when the court held in
the next cases that it was prejudicial error for the plaintiff to ask
prospective jurors whether they owned stock or were otherwise inter-
ested in insurance companies, and whether they carried liability in-
surance on their family cars.26 However, in the succeeding case 27 of
Layton v. Rocha,28 a return to the moderate approach was indicated
by a finding that several questions29 propounded by counsel for the
plaintiff, from which a juror might possibly detect that the defendant
was insured, were not sufficiently direct to constitute reversible error.

Perhaps the most significant change in the court's attitude is set
forth in the most recent decision in point, Muehiebach v. Mercer Mor-
tuary & Chapel, Inc.,30 an automobile negligence case. As in Consol-
idated Motors, Inc. v. Ketchum,31 the reference to insurance was made
by a defendant while being cross-examined regarding a written state-
ment made by him to his insurer. The jury returned a verdict for
the plaintiff and the trial court granted defendant's motion for a mis-
trial on the ground that the question of liability insurance had been
improperly injected in the case. The supreme court reversed the trial

25Dunipace v. Martin, 73 Ariz. 415, 242 P.2d 543 (1952).
26 This seems to be the minority view. McComcx, EvmENCE § 168 (1954);

Annot., 4 A.L.R.2d 761, 793 (1949).
27The problem of the use of discovery devices to determine the existence of

insurance is outside the scope of this article. However, it should be mentioned
that during this period it was decided that plaintiff may not determine the exist-
ence or extent of insurance coverage by interrogatories or other discovery devices
on the theory that insurance is not relevant. Di Pietruntonio v. Superior Court,
84 Ariz. 291, 327 P.2d 746 (1958). See Fournier, Pre-Trial Discovery of Insurance
Coverage and Limits, 28 FoPnnl~um L. REV. 215 (1959).

2890 Ariz. 369, 368 P.2d 444 (1962).
29The questions were:

"1) I want you to answer this next question 'Yes' or 'No,' without giv-
ing the details of what was in the report; I want you to tell us at this time,
did you make out some kind of written report of what you believed had
happened? Just Yes or No....

2) You did not make out for anybody or anyone?...
3) You stated it to someone?...
4) This someone was an investigator for Mr. Scolville's firm, or just

someone, Yes or No?...
5) Did that report -and just answer Yes or No and no other detail -

we have rules of evidence that prevent us from getting some things in....
6) Without stating what was in the report, however, did the report

contain any information or statement or estimate by you as to how far
you were away from that other car when you first saw it? Just Yes or
No." Id. at 371, 372, 368 P.2d at 444, 445.

3378 P.2d 741 (Ariz. 1963).
3149 Ariz. 295, 66 P.2d 246 (1937).
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court and remanded with instructions to enter a judgment on the
verdict. The principal reason for reversal would seem to be that
the defendant could not take advantage of his own misconduct in
seeking a mistrial.

As previously discussed, the affirmative burden placed on the
plaintiff to prevent the disclosure of insurance by Consolidated Motors
presents some difficult problems in the application of the defendant-
fault concept. However, Muehiebach indicates some guidelines for the
future application of this concept. In response to a contention by
the defendant's counsel that the defense witness had been warned
that insurance was not a proper subject of inquiry, the court stated:

Without wishing to quibble, we note that counsel does not
state that defendant was told, Do not mention the word in-
surance. The question of plaintiff's counsel did not call for
an answer that would have mentioned insurance, and under
the circumstances defense counsel should and could have
controlled his own witness well enough so that the word
would not have been mentioned.32

From this statement of the court it could reasonably be con-
cluded that the limit of the plaintiff's burden, at least on cross-exam-
ination of a defense witness, is that of refraining from asking any
question of the witness which, if answered responsively, would dis-
close the existence of defendant's insurance. As a corollary rule, the
burden is on counsel for the defendant to keep his witness from men-
tioning insurance when counsel for the plaintiff asks a question which
does not call for an answer disclosing it. If this burden is not met,
the defendant may not take advantage of his own misconduct in seek-
ing a mistrial, new trial, or reversal.

The second reason for reversal in Muehlebach, although dictum, 33

appears to be the most significant in terms of predicting the future
application of the non-disclosure doctrine in Arizona. Basically, the
court concluded that reference to liability insurance in automobile
negligence trials is not per se prejudicial. The court stated:

There will be, of course, situations where the issue of insur-
ance is injected into a case for a prejudicial purpose or where
its discussion is of such a nature as to be prejudicial. In such
a situation, a trial judge must grant a mistrial or a new trial.

32 Muehlebach v. Mercer Mortuary & Chapel, Inc., 378 P.2d 741, 744 (Ariz.
1963).33 

It is submitted that the finding of the court that the defendant was at fault in
introducing the matter of insurance was all that was necessary to decide the case.
The following quote would seem to buttress this conclusion: "In any event the
instant case must be reversed. Defense counsel knew that plaintiff's counsel had
in his possession a statement given by the defendant to an insurance adjuster.
He knew the statement was to be used to impeach defendant's testimony. He
knew that it would have to be identified by the defendant. He even knew when
the document was going to be used." Ibid.

1963-1964]
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But he must not allow the bare mention of the word insurance
to call for the conditioned response -mistrial. He must truly
use his discretion.Y

As a basis for this reasoning, the court cited the expenditure of vast
sums of money to educate prospective jurors of the claimed relation-
ship between large verdicts and insurance rates. The increase in the
ownership of cars and the accompanying increase in the awareness
of automobile liability insurance laws were submitted as additional
reasons why intelligent jurors would not be prejudiced by the men-
tion of insurance. In short, the court reasoned that many jurors are
already aware of the existence of liability insurance in automobile
negligence trials. Therefore, the bare mention of what they already
know should not constitute such prejudice as to require a new trial.
The import of this reasoning will be discussed in the second part of
this comment.

SrmmARY OF Tn EXISTING LAw

In summary, the state of the law in Arizona with respect to this
matter appears to be as follows:

A. Voir Dire
1) Generally, a disclosure of defendant's liability insurance by

counsel during the examination of jurors is improper and may con-
stitute prejudicial error.35

2) Counsel may not ask whether the prospective jurors are stock-
holders or are otherwise interested in insurance companies and may
not ask if the jurors carry liability insurance on their family cars.36

B. During Trial
1) Evidence of defendant's liability insurance is inadmissible in

negligence trials when an objection is timely made.Y The proper
objection is generally irrelevancy and prejudice, but in automobile
negligence trials the objection, except for truly prejudicial situations,
appears to be irrelevancy only.38 Exceptions:

a. When the matter is relevant and competent to prove a fact
in issue.39

b. When it becomes necessary to explain facts brought out by
the examination of opposing counsel.40

2) A reference to defendant's liability insurance is improper in
final argument and may be prejudicial error." An exception to this

34Ibid.35 Dunipace v. Martin, 78 Ariz. 415, 242 P.2d 548 (1952); Tom Reed Gold Mines
Co. v. Morrison, 26 Ariz. 281, 224 Pac. 822 (1924).

3 Dunipace v. Martin, supra note 85.37 Muehlebach v. Mercer Mortuary & Chapel, Inc., 378 P.2d 741 (Ariz. 1963).
38 ibid.39 Arizona-Hercules Copper Co. v. Crenshaw, 21 Ariz. 15, 184 Pac. 996 (1919).40 Arizona Cotton Oil Co. v. Thompson; 30 Ariz. 204, 245 Pac. 673 (1926).
41 Butane Corp. v. Kirby, 66 Ariz. 272, 187 P.2d 325 (1947).
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rule is that plaintiff's counsel in argument may refer to the fact of
insurance without error when such remarks have been provoked by
a plea of poverty or the like on the part of the defense counsel.4 2

C. Prejudicial Error
1) As a general rule, in negligence trials other than those in-

volving automobile negligence, any evidence, implication or sugges-
tion that the defendant has liability insurance requires a mistrial.43

2) Generally, the following circumstances will be influential in
finding that there was no prejudicial error:

a. The matter was promptly called to the court's attention by
proper motion in order to cure the defect.4"

b. The defendant has consented to or insisted upon the intro-
duction of the evidence disclosing insurance.-s

c. The complaining defendant is a public utility or other large
enterprise with a generally recognized ability to respond in
damages.46

d. The disclosure was the result of an unresponsive answer by
a defense witness on cross-examination. 47

e. The reference to insurance was made by a witness for the
losing and complaining party.'"

FROPMTY OF THE AmIZoNA RurLE

As is the case with most exclusionary rules based on relevancy
and prejudice, the Arizona court has been faced with the problem
of balancing the interest of the defendant with that of a practical
and reasonably efficient administration of the court system. Implicit
in the development of the doctrine in Arizona is the difficulty of estab-
lishing a means of enforcing the non-disclosure policy which will pre-
vent constant evasion, quibbling and new trials for technical errors.

What of the future? In trials involving claims other than for auto-
mobile negligence,49 there seems to remain a number of technical rules
which are at best difficult to apply in view of the infinite number
of ways in which the matter of insurance may be disclosed. Hence,
there will be the accompanying obstruction to a reasonably efficient
administration of our already overcrowded court system. One com-

42 Big Ledge Copper Co. v. Dedrick, 21 Ariz. 129, 185 Pac. 825 (1919).
43Blue Bar Taxicab & Transfer Co. v. Hudspeth, 25 Ariz. 287, 216 Pac. 246

(1923).
44Northern Ariz. Supply Co. v. Stinson, 78 Ariz. 109, 288 P.2d 937 (1951)

(dictum).
45City of Phoenix v. Parker, 49 Ariz. 882, 66 P.2d 246 (1937).
4Holbrook Light & Power Co. v. Gordon, 61 Ariz. 256, 148 P.2d 860 (1944).
47 Mueblebach v. Mercer Mortuary & Chapel, Inc., 378 P.2d 741 (Ariz. 1963).
48Holbrook Light & Power Co. v. Gordon, 61 Ariz. 256, 148 P.2d 860 (1944).
49 The Muehlebach case would seem to be limited to automobile negligence trials.
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ment seems appropriate at this point. In the discussion of the case
of Fike v. Grant, it was suggested by this writer that the case could
be interpreted to mean that the mention of insurance might be
grounds for a mistrial even in the absence of events which reason-
ably could have conveyed to the jury the fact that the defendant
was insured. It is submitted that such a rule should never be sanc-
tioned by the court in any type of negligence trial. If the aforemen-
tioned burden on the efficient administration of the court system is
not sufficient justification, it is submitted that the reason for the
general rule does not require such technical enforcement. In short,
the mention of insurance which should constitute error is that which
would reasonably suggest that the defendant is insured.

With regard to automobile negligence trials, the effect of the rule
of Muehlebach remains to be seen. The more liberal approach taken
by the court would seem to indicate that at least some progress has
been made in eliminating the burden on the court system caused
by quibbling and retrials. However, the reasoning in Muehlebach would
seem to raise some doubt whether the non-disclosure policy should
be continued in Arizona. The doctrine had its exegesis in Arizona dur-
ing a time when automobile liability insurance, and indeed, automo-
bile ownership, was relatively uncommon. Times have changed. To-
day, ownership of automobiles and the usually attendant liability in-
surance is almost universal. Jurors are no exception. In addition, the
public is continually exposed to propaganda by insurance companies
as to the alleged relationship between high verdicts and insurance
rates.51 The volume of automobile personal injury litigation and the
automobile liability insurance laws 2 add to the increased awareness
of the general public that in many automobile negligence trials insur-
ance is involved. Jurors again are no exception.

In view of these developments it would not seem improvident
to conclude that many jurors in automobile negligence trials may
already assume that there is insurance involved. Hence, in cases
where the informed juror is present, the reason for the non-disclosure
policy is absent. Furthermore, the assumption by a juror that insur-
ance is involved leads to serious problems. If insurance really leads
to a disregard for liability and an increased verdict, what happens
when a juror assumes that the defendant is insured and he is not?
The answer seems obvious; the enforcement of the rule has accom-
plished what it was designed to prevent.

In addition to these recent developments, other reasons would
seem to cast doubt upon the feasibility of continued enforcement of

50 39 Ariz. 549, 8 P.2d 242 (1932).
51 For examples of this propaganda, see Hendrix v. Consolidated Van Lines, 176

Kan. 101, 269 P.2d 435 (1954).
52See Az. REv. STAT. AN'X. §§ 28-1101, 28-1142-48 (1956).
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the non-disclosure policy in automobile negligence trials as well as
in other types of negligence trials. First, there is the historic prin-
ciple that the tribunal, which includes the jury, is entitled to know
the parties that are using its officers and facilities.53 Under most in-
surance contracts, the insured relinquishes his right to defend to the
insurer, so that normally the insurance company controls the investi-
gation, litigation and settlement of claims. Hence, the insurance com-
pany is the real party in interest in every respect except for being
a named party defendant. Therefore, the principle requiring the iden-
tification of the parties to the litigation to the tribunal should apply.

Further, assuming liability, a claimant is legally entitled to a
monetary award "sufficient" to compensate him for the damage he
has suffered. As a practical matter, what is "sufficient" would oft-
times seem to depend upon the jury's estimate of what the particular
defendant can reasonably afford to pay. If the jury is prohibited
from knowing the source of such payment, in many cases the plain-
tiff might not be awarded that to which he is legally entitled. In
rebuttal to this reasoning stands the generally assumed proposition
that jurors like to "stick" insurance companies. In response, it is
submitted that jury knowledge of the fact that an insurance com-
pany is the real defendant in a trial is not likely to have any more
effect upon a jury than in other cases in which the named defendant
is a large corporation with a known financial ability to respond in
damages. Indeed, the Arizona law regards adequate protection to
have been afforded these enterprises by precautionary instructions
by the trial judge.54 In addition, in view of the propaganda of insur-
ance companies, it would not be surprising to find that there is some
prejudice in favor of insurance companies among jurors which, as the
propaganda increases, should be even more widespread.

Finally, it is necessary to reiterate the fact that the non-disclosure.
rule has caused an obstruction to the reasonably efficient administration
of the court system.

In view of the foregoing, perhaps the Arizona court would do
well to reconsider the overall value of the non-disclosure policy, at
least in automobile negligence trials.55

538 WiGc o , EvDENCE § 2313 (1939).
54Cf. Holbrook Light & Power Co. v. Gordon, 61 Ariz. 256, 148 P.2d 360 (1944).
55 A possible solution is the legislative enactment of a statute which would allow

joinder of the insurer and the insured by a third party. Presently, such joinder
would seem to be impossible in Arizona for most insurance contracts provide that
the insurer is only contingently liable. See also Smith Stage Co. v. Eckert, 21
Ariz. 28, 184 Pac. 1001 (1919), 7 A.L.R. 995 (1920). For an analysis of those
states which have allowed such joinder, see Segal, Insurance-A Nasty Word, 31
CotN. B.J. 87 (1957); Comment, 39 ILL. L. RBv. 81 (1944). The Segal article
also contains a thorough analysis of the non-disclosure policy. See also Causey
v. Cornelius, 164 Cal. App. 2d 269, 330 P.2d 468 (1958); Runnacles v. Doddrel,
59 N.J. Super. 363, 157 A.2d 836 (1960).
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