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I. INTRODUCTION

Since there is mo way to ascertain scientifically the value of a
particular parcel of condemned land, fair market value is entirely a
matter of opinion. Accordingly, the principal means of demonstrating
the value of condemned realty is by expert opinion evidence. An integral
part of the work of such expert testifying as to value is to obtain all
possible information which will aid him in arriving at an opinion.
Consequently, the expert generally bases his opinion to a large degree
upon what he learned through inquiry and investigation. In a strict
sense, all expert testimony is based upon source material that is technically
hearsay.! The informaton uncovered by the expert and upon which he
bases his opinion is deemed hearsay because the records and documents
read by the- expert are not produced, nor are the persons who had
parti¢ipated in similar sales called as witnesses.

Since there is really no way by which an expert is able to form
an opinion other than by reliance upon hearsay, an evidentiary problem
arises in all condemnation cases. Three questions should be considered:

(a) May an expert witness testifying as to value base his opinion
upon hearsay evidence?

(b) May an expert witness explain the basis of his opinion by a
detailed recitation of such hearsay?

(¢) To what extent is such hearsay admissable evidence, i.c.,
is it admissible solely to explain the state of mind of the expert witness
or is it admissible substantively to prove the facts recited?

II. RELIANCE UPON HEARSAY

The departure point for any discussion of this nature is a statement
by Chief Justice Holmes in Natl Bank of Commerce v. New Bedford,?
a case involving the value of national bank stock for tax purposes: “An
expert may testify to value although his knowledge of details is chiefly
derived from inadmissible sources, because he gives the sanction of his
general experience.” This view did not gain many adherents in the early
decades of this century. For example, Tiffany v. Delaware L. & W. R.R3
held it error to admit the testimony of a witness whose knowledge of
sales'was derived exclusively from a reading of the public records; and

1 Owens v. Oklahoma Turnpike Authority, 283 P.2d 827 (OKkla. 1955).
2175 Mass. 257, 56 N.E. 288 (1900).
3262 ’a, 300, 105 Atl. 101 (1918).
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Schuck v. West Side R.R.* sustained the exclusion of evidence given by
a witness whose information as to sales was obtained by looking them
up in public records.®

However, the prevailing rule today is that an expert testifying as to
value may base his opinion and conclusion, at least in part, upon hearsay
evidence. A representative modern case is United States v. 5139.5 Acres
of Land$ which involved swamp land condemned by the government.
An expert government witness was asked about sales of similar land
which he had taken into consideration in arriving at his estimated value.
He proposed to testify as to a number of sales which he had uncovered
in his investigation and had verified by an examination of the land
records. This testimony was excluded because the records were not
produced nor the persons who had participated in the sales called as
witnesses. In reversing, Judge Parker stated:

Ordmanly evidence . . . given by an expert as the basis of his
opinion as to value comes with a sufficient guarantee of trust-
worthiness to justify the relaxation of the hearsay . . . rule.

Thus, the fact that much of the basis of an expert’s opinion is hearsay
does not preclude him from using it in arriving at an opinion All the
factors that are uncovered may be weighed and given the “sanction
of his experience.”

There is a practical reason why courts today permit experts to
rely upon the statements of those who personally participated in com-
parable sales but who are not called as witnesses. If each such person
was required to testify as to the facts of his sale, condemnation cases
would be so burdened and lengthened that it would be almost impossible
for the parties to prove valuation w1thm a reasonable time and at reason-
able expense.

One case allowed an expert testifying as to value to base his
opinion entirely upon hearsay evidence. In H. & H. Supply Co. v. United
States,” a case wherein the government condemned interests in oil and
gas leases, expert witneseses testifying for the government relied upon
records of the former owner and statements made to them hy pumpers in
the oil field (sources technically deemed hearsay) in reaching their
conclusions as to value. Circuit Judge Huxman-held that “An expert may
testify as to value, though his conclusions are based in part, or even
entirely, upon hearsay evidence.” Chief Judge Ph]lhps in his dissent,
elaborated further:

4983 Pa. 152, 128 Atl. 832 (1925).

5 See ORGEL, VALUATION UNDER THE LAaw oF Emmnent DoMmam § 132, 183 (2d
ed. 1953) for a more exhaustive list of early cases excluding experts basmg then'
oplmon as to value on hearsay sources.

6900 F.2d 659 (4th Cir. 1952).

7194 F.2d 558 (10th Cir. 1952).
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His opinion was . . . based on hearsay evidence. The pumpers
could have been produced as witnesses and the records could
have been brought before the court and jury. It is well settled
that while an expert may base his opinion on personal knowl-
edge gained from observation or examination, hearsay in the
form of information gained from the statements of others outside
of the courtroom is not such personal knowledge and may not
constitute the basis of an expert opinion. An exception is
recognized when an expert is testifying as to value. He may
consider the cost and price of the property, the value of sales
of similar property, the result of inquiries made of others, and
like matters, which would ordinarily fall in the category of
hearsay. -

At least one state has attempted to solve this problem by statutory
means. In New Jersey Highway Authority v. Rue Jr. a proceeding to
condemn part of a dairy farm, a real estate expert sought to testify to
comparable sales in the vicinity on the basis of hearsay information
as to such sales received from other. brokers professing knowledge
thereof. The court permitted this opinion evidence under N.J.S. 2A:
83-1, N.J.S.A., which provides that experts testifying as to value may
ground their opinion on information received from third persons
including that obtained from the broker or brokers who negotiated or
who are familiar with or cognizant of such sales. However, in a later
case,” the Appellate Division limited the application of the statute by
ruling that it was error to permit the condemnee’s real estate expert
to use a third person’s appraisal of the realty as the basis of his opinion.
Such testimony constituted hearsay because the expert failed to testify
from any of the sources set forth in the statute, i.e., from information
obtained from the owner, seller, purchaser, lessee, or broker involved.

Relying upon non-condemnation cases, experts in the field of
Arizona evidence law have stated a broad general principle relating
to expert testimony: “Expert opinion is held inadmissible if based even
in part on hearsay statements.”® “Testimony cannot be based on hearsay,
and an expert’s conclusions are not proper if based in whole or in part
on hearsay statenients.” The case relied upon by both Professor Brown
and Mr. Udall is Security Benefit Ass'n v. Small,> wherein a physician
testified that the insured had influenza. This doctor had not been told
by the insured himself that he had influenza, but heard it out of court

841 N.J. Super. 385, 125 A.2d 305 (1956).

9 State v. Lichtman, 66 N.]J. Super. 386, 169 A.2d 184 (1961).

10 Brown, The Hearsay Rule in Arizona, 1 Amiz. L. Rev. 1 (1959).
11 UparL, ArizoNa Law oF Evipence § 171 (1960).

1234 Ariz. 458, 272 Pac. 647 (1928); see also Middleton v. Green, 35 Ariz. 205, 276
Pac. 322 (1929).
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from a third person. The holding of the Supremc Court of Arizona
was the language found in Jones on Evidence § 376 (3d ed. 1924):

Although the opinions of experts may in some cases be based
upon personal knowledge gained from their own observation
or examination, they cannot give in evidence opinions based
upon information gained from the statements of others outside
the courtroom, since in such case the opinions would depend
upon hearsay.

Unfortunately, this point has not been specifically raised in any
Arizona condemnation case. Since, by the very nature of determining
value, an expert must depend to a great degree on personal investigation
and inquiry of records and persons, there is little doubt in the mind of
this writer that when the Arizona Supreme Court is faced squarely
with this question, it will follow the modern view permitting an
expert as to value to base his opinion on hearsay. In State v. Jay Six
Cattle Co.,” the Supreme Court stated: “(Q)ualified experts . . . could
appraise land on any reasonable basis, subject to limits properly approved
by the trial judge” In view of the nature of condemnation and the
means of ascertaining value, it would sem that a “reasonable basis”
in Arizona would include the technical hearsay utilized by every
appraiser in arriving at his opinion as to value.

Arizona would find support for such a liberal and practical
approach in the nearby sister states of California, Oregon, and Wash-
ington. In Covina Union High School v. Jobe,* a condemnation action
to obtain land for school purposes, the California court held that: “An
expert witness is permitted to rely upon hearsay in the total of that
which he uses to make up his opinion.”

In Bremerton School Dist. v. Hibbard,)® an action to condemn
property for school purposes, an expert appraiser visited and inspected
the land in question, checked the records of tille companies for specific
sales in the area, talked with both buyers and sellers of comparable
propertics, and talked with real estate men selling land in the area.
The Washington Supreme Court held:

The hearsay nature of some of the facts he learned by his
investigation did not render inadmissible his opinion of value,
for there is no intimation that [the expert] in reaching his
counclusion relied upon valuation fixed by others.

Finally, in State v. Arnold' a condemnation of leasehold interests

13 88 Ariz. 97, 353 P.2d 185 (1960).

14174 Cal. App. 2d 840, 345 P.2d 78 (1959).
1551 Wash. 2d 226, 317 P.2d 517 (1957).

16 218 Ore. 43, 341 P.2d 1089 (1959).
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in surface and mineral rights, including part of a cinder cone useful for
the resurfacing of roads, an expert appraiser, eminently qualified, relied
in part upon the reports on the quality of the cinders made by two
commercial testing laboratories and by the State Highway Department’s
geologists and engineers. Despite the fact that these individuals were
not called to testify, the Supreme Court held:

... (O)pinion’ as to value may be based, at least in part, upon
hearsay evidence. . . . An expert representing a recognized and
trusted discipline or science may base conclusions on his general
background of study and observation, including the reported
data of fellow scientists and technologists, despite its hearsay
character. :

Although courts in the early part of the twentieth century were
strict, requiring an.expert witness to have first-hand knowledge of com-
parable sales, modern courts have become lenient and now allow experts
to testify as to value despite the fact that they are mnot personally
familiar with the sales of similar property upon which they base their
opinion. Today the utilization of hearsay in and of itself is not sufficient
to condemn the competency of the expert’s opinion and the hearsay
nature of information uncovered by the expert does not bar its consider-
ation by an expert in reaching an opinion as to value.”

III. RECITATION OF HEARSAY

" The general rule is that an expert witness, like any other witness,
may be asked to relate the general data that form the basis of his
opinion and may testify to the facts which substantiate his conclusion.’
“Testimony as to value would be worth little or nothing if witnesses
were not allowed to explain to the jury . . . the reasoning by which they
have arrived at the expert opinion to which they testify; and the rule
is that they may thus give the grounds of their opinion.”’? The hearsay
sources for their opinions should thus be included.

One of the classic statements of this rule was proclaimed by
Judge Parker in United States v. 5139.5 Acres of Land.? He stated in part:

The witness within reasonable bounds should have been
allowed to give the jury the facts upon which his opinion as to
value was based. . . . The hearsay rule is important, but it
should not be applied to prevent an expert witness giving in
a reasonable way the basis of his opinion. . . . We think the
.better rule is that where the opinion of an expert witness is

17 See, e.g., Missouri Kansas-Texas R.R. v. Callison, 383 P.2d 696 ( Okla. 1983).
18 5 NicuoLs, EMmENT DoMany § 18.42(1) (8rd ed. rev. 1862).

19 United States v. 25.408 Acres of Land, 172 F.2d 990 (4th Cir. 1949).

20 200 F.2d 659 (4th Cir. 1952).
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based in part on similar sales, he should be permitted to give
the details of the sales upon which he bases the opinion, although
the facts so stated do not become independent evidence.

It would seem sound to permit an expert on values to explain to
the jury, as a basis for his opinion of the value of the property being
condemned, information he has obtained about other sales, including
prices, even though he was not a personal participant in the trans-
actions.

California has enacted legislation solving this problem. The Code
of Civil Procedure § 1845.5, as amended in 1959, provides:

In an eminent domain proceeding a witness otherwise qualified

. . . may testify on direct examination as to his knowledge

of the amount paid for comparable property. (Emphasis

supplied.)
" As a result of this statute, facts acquired by hearsay and used by a
valuation expert in support of his opinion are now customarily received
- in evidence in California.?? A representative California condemnation
case enunciating that state’s rule is People v. Ganghi Corp.,? wherein
. the court stated:

It is proper for the expert when called as a witness to detail the
facts upon which his conclusion or opinion is based and this is
true even though his opinion is based entirely on knowledge
gained from inadmissible sources. :

Initially, Arizona did not permit experts to testify, on direct exami-
nation, as to the factors taken into consideration. In Viliborghi v. Prescott
School Dist.® our Supreme Court held: :

After a witness has qualified properly as an expert, he should
state what in his judgment is the market value of the property,
without showing upon what factors that opinion is based. On
cross examination, however, he may be asked as to all the
different factors which he took into consideration in reaching
his ultimate conclusion. This cross examinatidn, however, is
allowed solely for the purpose of testing the value of the witness’s
testimony, and is not, in itself, evidence of the-value of the
property. ) : .

However, this case was overruled ten years later by Town of Williams v.

Perrin,?* the Supreme Court stating:

21 People v. Alexander, 27 Cal. Rep. 720 (1963).
22194 Cal. App. 2d 427, 15 Cal. Rep. 19 (1961).
255 Ariz. 230, 100 P.2d 178 (1940).

" 2490 Ariz. 157, 217 P.2d 918 (1950).
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We agree with counsel and feel we should not follow that

rule in the future. . . . The rule referred to excludes testimony by

an expert on direct and redirect examination as to facts and

considerations upon which his opinion as to the market value

of the property sought to be condemned is based. . . . The jury

is entitled to know upon what facts an opinion of a witness

as to market value is based. Moreover, we believe that such

evidence is admissible subject to the trial court’s discretion when

the additional ‘question of its probative value is raised.
As a result of the Perrin case, Arizona falls into line with the modern
- cases permitting experts to explain the basis of their opinion by a
detailed recitation of-the factors taken into consideration in reaching
an opinion as to value, even if gained from inadmissible sources.”

IV. ADMISSIBLE FOR WHAT PURPOSE?

The general rule which permits a witness to state the reasons upon
which his opinion is premised cannot be used as a vehicle to present
hearsay proving the value of the condemmed realty. Hearsay recitation
of the sales prices of comparable property cannot be given as original,
substantive evidence of the market value of the condemned land. It is
admissible only as an explanation of how the expert reached his con-
clusion.

The court in State v. Oakley,”® approved the following cautionary
instruction to the jury: :

. You aré instructed that testimony by witnesses not having first
hand knowledge of the matter stated that certain properties -
had sold for certain prices shall-not be considered as evidence
that such properties have sold or that such properties sold for the
prices stated, or as evidence of the market value of the property
involved, but may only be considered as information which the
witnesses testified they gathered for the purpose of forming an
opinion of the market-value of the property involved. . . .
(Emphasis supplied.)

In Sitate v. Parker” the Supreme Court of Oregon expressed the
rule as follows: “However, if an expert states the ground upon which
his opinion is based, his explanation is not proof of the facts which he
says he took into consideration. . . . His explanation merely discloses

»

the basis of his opinion. . . .
V. MINORITY VIEW
The principles discussed thus far present only one side, the

25 This writer has been informed by a practicing attorney and an expert appraiser
that Tucson trial courts do not permit expert witnesses to recite hearsay conversations
made to them by the parties to a comparable sale, but they are allowed to relate the
details (parties and prices) of comparable sales uncovered by their investigation.

26 356 S.W.2d 909 (Tex. 1962).

27 995 Ore. 143, 857 P.2d 548 (1960).
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prevailing view. There exists a vociferous minority view that although
an expert may base his opinion on hearsay, he cannot relate such
hearsay in court, even as an explanation of his conclusion as to value.
A typical minority rule case is State Highway Dep’t v. Wilkes,?® wherein
the Georgia Supreme Court held:

While this witness . . . could give his opinion as to the value of
the property based upon his investigation, although his opinion
may have been formed on the basis of hearsay, he could not
testify as a fact that a specific piece of property comparable to
the condemnee’s property was sold at a certain amount when
he ha%dnﬁlzftual knowledge of such fact expect what someone
...t im.

The rationale of this minority view was well stated in United States
v. Katz:? '

The motivation behind transactions involving other lands can
always be shown to affect the evidentiary value . . . of testimony
as to the prices paid in such transactions. . . . Since these are all
matters of which persons with only hearsay knowledge of a sale
can be expected to know little or nothing, whereas those with
firsthand knowledge, such as a party to the sale itself or the
broker or agent who affected it, can be expected to know at least
something, we think the hearsay rule should be adhered to in the

28106 Ga. App. 634, 127 S.E.2d 715 (1962).

29213 F.2d 799 (1st Cir. 1954); see also Newton Girl Scout Council v. Mass. Turn-
pike Authority, 335 Mass. 189, 138 N.E.2d 769 (1956).

In State of Texas v. Oakley, 356 S.W.2d 909 (Tex. 1962 ), a professional appraiser
was permitted to testify as to several sales of comparable properties which aided
him in reaching his opinion. The testimony ‘was not offered as proof of the facts of
such sales, but for the limited purpose of showing the basis of his opinion. Although
he had not participated personally in the sale, the expert nevertheless recited out-of-
court statements of sales prices made to him by parties not present at the trial.
On appeal, the Supreme Court of Texas, in a 5-4 decision, upheld the admissibility
of such testimony. Four justices sharply dissented. They felt that such testimony
violated the hearsay rule and was improper and prejudicial. Justice Smith, in his
dissenting opinion, pointed out that when an expert is allowed to recite in detail
the specific bits of information he receives from others, those facts are before the
jury to be weighed without the benefit of either experienge or cross ‘examination.
He believed that the jury would be more impressed by the price recited than by the
expert’s own opinion, and that to allow the hearsay to be paraded through the
courtroom would lead to unjust and speculative verdicts. .

The dissenting opinion prompted a Texas-attorney to support the minority’s
views in a well reasoned article appearing in 26 Texas Bar Journal 105 (1953). The
writer felt that the parties to the alleged comparable sale should be brought into
the courtroom to testify first-hand as to the transaction and be subjected to cross
examination. He reasoned that by allowing recitation of hearsay the jury will be
misled and will consider the evidence as being presented for the purpose of proving
the value of the property condemned rather than as the basis of the expert’s opinion
as to value. The instructions given by the court that the testimony is to be considered
for a certain purpose would serve mainly to spotlight the evidence and give it undue
weight in the mind of the jury. The author concluded by asserting that he would
adhere to the traditional hearsay rule in the interest of achieving justice for both
condemnee and condemnor. .
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interest of justice to both parties.

The circuit court of appeals in Katz upheld the district court’s ruling
prohibiting the government’s expert witnesses from stating what they
believed to be the prices paid for comparable land in the area, where
their information was not based upon personal observation or partici-
pation in the particular transaction involved. In addition, the court
explicitly disagreed with the government’s contention that although
the testimony of its experts as to prices paid for comparable land was
not admissible as substantive evidence to prove these prices, stll it
should be admissible to show the jury the basis upon which their
opinion of value rested. In so holding, the court relied upon a statement
made by Justice Holmes in Nat'l Bank of Commerce v. City of New
Bedford® that “the fact that an expert may use hearsay as a ground of
opinion does not make the hearsay admissible.”

VI CONCLUSION

The trend today is to deemphasize the exclusionary rules of
evidence and to admit such evidence as would be relied upon by most
prudent men in handling their business affairs. Objections primarily
are as to weight, not admissibility. Accordingly, the majority of courts
favor the admissibility of all expert testimony which will materially aid
the jury in reaching a fair verdict as to valuation. By being told the
various factors taken into consideration by the expert, the jury is better
able to weigh and evaluate the expert’s opinion as to value. There seems
to be little danger that the jury will be misled by. such evidence. On
the contrary, it would seem that genuine and accurate verdicts reflect-
ing actual market value will result.

30 175 Mass. 257, 56 N.E. 288 (1900).



