REPRESENTING CONSUMERS ~ THE UNIFORM
COMMERCIAL CODE AND BEYOND

Wriam E. Boyp®
I. InrroODUCTION

The remarkable transformation from a cash-and-carry society to
a society in which consumer purchasing' on credit has become a way
of life? is at once an important reason for the phenomenal increase in
the level of material well-being in the United States,® and the cause of
a multiplicity of legal and social problems presently confronting many
consumers. Time-saving appliances, color televisions, stereos and
new automobiles are no longer reserved to the exclusive enjoyment of
the wealthy. Nevertheless, for large numbers of consumers, and low-
income consumers in particular, the expansion of readily available
credit which puts material luxury within their reach has been accom-
panied by the development of abusive practices which turn the promise
of such credit into a cruel joke resulting not only in the loss of goods
purchased, but often loss of a job and even bankruptcy? Few seri-
ously would advocate return to a savings and cash-oriented system
which would deny the substantial benefits of an enjoy-now-pay-later
economy to many, if not most, consumers. However, it is certain that
the abusive practices which threaten to undermine the great rewards of
a consumer credit society must be given attention.

Legislation directed at improving the consumer’s lot has been
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V Purchasing for personal, family and household purposes. See the definition
of “consumer goods” in UniromM ComerciaL CopeE § 9-109 (Awiz. Rev. STAT.
Ann, § 44-8109 (1967)) and the definition of a “consumer credit sale” in the
proposed Unirorm Consumer Crepry Cope § 2.104.

2In 1919 total consumer credit was 2.8 billion dollars, By 1946, it had in-
creased to 8.3 billion dollars. In 1954, it had grown to 34 billion dollars and
between 1954 and the end of 1983, consumer credit increased two-fold to 69.6
billion dollars. See Note, 18 De Paur, L. Rev. 464, 465 (1968) (containing sta-
tistics issued in 1963 by the Board of Governors of the Federal Reserve).

3See B. CurnaN, Trenps v ConsumEer Creprr Lecisration 1, 2 (1965).

4 Over-commitment resulting in default, garnishment, lay-off and often personal
bankruptey is only one of the undesirable consequences of readily available credit.
In addition, goods or services sold are exorbitantly priced, of low quality, or of
absurdly little utility to the consumer. It appears that when_a congumer can pur-
chase on credit he not only purchases too much, but he is distincfly less discrim-
inating as to what he buys, from whom he buys, and on what terms he buys.
Jordan & Warren, A Proposed Uniform Code for Consumer Credit, 8 B.C. Inp, &
Com. L. Rev. 441, 448-49 (1967). See also, B. CapLovirz, THE Poor PAy MoORE
(1963); Note, Consumer Legislation and the Poor, 78 Yare L.J. 745 (1967);
%\’I;te, {fuzs-tlaglgzéz;it Sales: Plight of the Low Income Buyer, 2 CoruMm, J.L. & Soc.
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proposed at both the state and national level® However, the prob-
lems of the consumer are many and complex and much remains to be
done in the way of perfecting these legislative proposals.® Moreover,
passage and implementation of appropriate and comprehensive legis-
lation which will satisfy the need will take time”” In the meantime,
consumers will continue to be faced with increasingly difficult prob-
lems whch require legal services. This article will survey existing
Arizona law affecting consumers. The objective is two-fold: first, to
indicate the rights and obligations of consumers under that law and
thereby permit attorneys to better represent them and help ensure that
they are accorded whatever protection existing law will permit; second,
to emphasize the need for legislative revision, both long and short
term, and perhaps suggest the kind of revision which is needed. In
furtherance of the latter objective, considerable attention will be given
to the legislation of other jurisdictions, existing and proposed, and the
Uniform Consumer Credit Code now being considered by the Joint
Commissioners on Uniform State Laws.

The general approach will be to divide consumer transactions into
three phases — the pre-coniracting phase, the contracting phase, and
the performance and remedial phase — and examine the legal rights
and obligations of the consumer at each of those phases. Such an
approach is premised on the belief that there is essential similarity, in
terms of the problems confronted, among all types of consumer trans-
actions, whether involving a small loan for the purchase of an auto-
matic washer or an instalment sales contract for the purchase of an
automobile.! ‘This approach is to be contrasted with the scheme of
existing legislation which consists for the most part of specific responses

5CovmrrTEE ON CommMEerce, S.5, 90t Cone., 20 Sess., CoNsuMER CREDIT
ProtecTion Act (Comm. Print 1968); UnmrorMm Consuvmer Creprr Copg (Work-
ing Draft No. 6, 1967). See generally Dunham, Second Draft of Proposed Uni-
form Consumer Credit Code Now Being Considered, 21 Pers, Fiv, L.Q. Rep, 75
(1967); Jordan & Warren, supra note 4; Dunham, Research for Uniform Consumer
Credit Legislation, 20 Bus, Law 997 (1965).

é As to state legislation see Curran, Legislative Conirols as a Response to Con-
sumer Credit Problems, 8 B.C. Inp, & Com. L. Rev. 409 (1967); Felsenfeld, Some
Ruminations about Remedies in Consumer Credit Transactions, 8 B.C. Inp, & Com.
L. Rev. 585 (1967); Helstad, Consumer-Credit Legislation: Limitations on Con-
tractual Terms, 8 B.C. Inp., & CoMm. L. Rrv, 519 (1967); Jordan & Warren, supra
note 4; Littlefield, Parties and Transactions Covered Iég Consumer-Credit Legisla-
tion, 8 B.C. Inp, & Com. L. Rev. 463 (1967). As to federal legislation, see Barber,
Government and the Consumer, 65 Mica. L. Rev, 1203 (1966%1;s Steffen, Truth-in-
Lending? — A Viable Subject, 32 Geo., Wasa, L. Rev, 861 (1964); Note, 16 De
Pauvy, L. Rev. 464 (1966). See generally Symposium — Selected Problems Under
the Uniform Commercial Code, 65 Micr. L. Rev, 1197 (1966).

7 For example, the Uniform Commercial Code, the most successful piece of com-
prehensive uniform legislation drafted in this country, though in substantally
completed form in 1952, was not widely adopted until the middle 1960s and was
effective in Arizona on January 1, 1968. For a short but interesting comment on
the process of drafting and adoption of uniform laws, see Steinheimer, The Uniform
Commercial Code Comes of Age, 65 Mica. L. Rev. 1275 (1967).

8 Cf. B. CurnaAN, supra note 3, at 131-37 (1965).
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to the conduct of particular creditors or the abuses associated with
particular kinds of credit transactions, and which is often difficult to
appreciate and relate to consumer problems generally.®

Many consumer transactions are also commercial transactions gov-
erned by the Uniform Commercial Code' unless subject to special legis-
lation which supplements or supersedes the Code.! Consequently,
a discussion of the impact of the various Code provisions at each phase
of the consumer transaction will constitute a major part of this effort.
In fact, it will be useful and convenient to examine each phase of the
consumer transaction first in terms of any general rules provided by
the Code and then in terms of special legislation, existing or proposed,
which operates (or would operate) to supplement or supersede the
Code. Since the Code rules do not depend on buyer versus borrower
distinctions as much as other existing law, such an approach should
tend to de-emphasize the difference between kinds of consumer trans-
actions and suggest the degree of protection for consumers to be found
in the aggregate of laws affecting them. On the other hand, by re-
vealing the significant extent to which the rules of the Code, a dis-
tinctly commercial statute,’? govern the relationships of parties to con-
sumer transactions, the approach should tend to emphasize the need
for special consumer legislation.

II. TeeE Pre-CoNTRACTUAL PHASE
The pre-contractual phase is intended to include all matters which

9 See generally B. CURRAN, supra note 8; Jordan & Warren, supra note 4.

10 Ariz. Rev. STAT. ANN. §8 44-2201 to 3202 (1967). As to the scope of the
(Cf§1§7§e)e 88 2.102; 3-103; 9-102 (Anrz. Rev, Stat, AnN, §§ 44-2302, -25083, -3102

" Unrror CommEerciaL Cope § 2-102 (Anrz, Rev, Srat, Ann, § 44.2302
(1967)) provides that Article 2 does not impair or repeal any statute regulating
sales to consumers, farmers or other specified classes of buyers. Similarly, § 9-201
(Ariz. Rev. StaT. ANN. § 44-3114 (1987)) provides that nothing in Article 9
validates any charge or practice illegal under any statute or regulation governing
usury, small loan, retail installment sales, or the like, or extends the application
of any statute or regulation to any transaction not otherwise subject thereto. Sec-
tion 9-203(2) (Amrz. Rev. StaT. ANN. § 44-3116 B (1967)) states that a transaction
subject to Article 9 is also subject to the pawnbroker’s law, Ariz. ReEv. STAT. ANN. §
44-1621 (1956), the motor vellﬁcles time sales disclosure law, Antz. REv. STAT. ANN.
§ 44281 (19675 and the small loans law, Arrz. Rev. STAT. ANN. § 44-601 and that
in the case of conflict these special statutes shall govern. In addition, certain in-
dividual provisions of the Code are expressly subject to existing law regulating con-
sumer transactions, e.g., § 9-208 (Ariz. Rev. STAT. ANN. § 44-3119 (1967)) dealing
with waiver of defense clauses.

12 The draftsmen of the Code decided at an early date that consumer problems
could not be appropriately dealt with in what was conceived to be a commercial
statute. See Gilmore, The Secured Transaction Article of the Commercigl Code,
16 Law & Conrtemp. Pros, 27, 37-40, 44-48 (1951). Consequently, the Code
provisions rarely distinguish for special treatment consumer, as opposed to com-
mercial, relationships. Rather the Code is made expressly subject to special legis-
lation designed to deal with such problems. See mnote 11, supra. Unfortunately,
special legislation sufficient to meet the need has not been developed.

/
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reasonably may be said to have led to a consumer sale or consumer
loan. The conduct of the lender or seller is the special concern at this
phase of the transaction; the kinds of advertising practices and nego-
tiating techniques which are permissible are of particular importance.
Apart from actions for fraud and misrepresentation, which have usually
been of limited utility to an aggrieved consumer,”® this phase of the
consumer transaction, at least until recently, has been sadly neglected.

A. Uniform Commercial Code

The Uniform Commercial Code does not, in general, address itself
to the pre-contractual stage'® except insofar as it may make it easier
for things that happened before a contract was signed to become a
part of the contract.!® However, an interesting possibility of relief is
suggested by the obligation of good faith imposed on contracting par-
ties under section 1-203 and Comment 3 to section 2-314.

Section 1-203 provides that every contract or duty within the
statute imposes an obligation of good faith in its performance or en-
forcement. This means that parties to a contract must act honestly in
performing or enforcing the contract'® and that, in addition, mer-
chants”. must act in accordance with reasonable commercial standards
of fair dealing.'® The obligation of good faith, thus imposed, clearly
applies to the conduct of the parties under a contract once it is entered
into. There is nothing in the text or comments of section 1-203 to in-
dicate that the obligation is also effective at the pre-contractual phase.
However, Comment 3 to section 2-314, which deals with the imposi-
tion of warranty liability on merchants, states that the obligation of
good faith may be a source of relief against a non-merchant seller where
he sells merchandise without revealing the existence of a latent defect
of which he had knowledge. This comment might provide a basis for
arguing that the obligation of good faith extends to the pre-contractual

13 Barber, Government and the Consumer, 64 Micr, L. Rev, 1203, 1207 (1968).

M Early drafts of the Code required that financing charges be disclosed and that
failure to disclose would result in loss of the financier’s lien. These provisions
were severely criticized and eventually abandoned. See Kripke, The “Secured
g’i'g_nisgctgggi’;)ﬁowsims of the Uniform Commercial Code, 85 Va, L. Rev, 577,

15 For example, to the extent that the parol evidence rule is not a bar, the use of
models or samples prior to the signing of the contract will create an express war-
ranty so long as such samples or models were “part of the basis of the bargain.”
This may be interpreted to mean that proof of reliance by the buyer is no longer
part of the buyer’s burden in establishing express warranty. See Unrrorm CoM-
MeRcIAL Cobe, § 2-318 (1)(c¢) (Amrrz. Rev. StaT. AnN. § 44-2330 A(8) (1967))
and Comment 3.

(11963%{?%“{ Commerciar Cope § 1-201(19) (Arrz. Rev. STAT. ANN, § 44-2208(19)
A ‘ZPN;;)O)RM Comercriar, Cope § 2-104(1) (Arz, Rev, StaT, Ann, § 44-2804
967)).

18UNForv Commercian Copg § 2-103(1)(b) (Amiz. Rev. Star, Ann, § 44-2303

A(2) (1987)).
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phase of a consumer transaction. Since the obligation itself is largely
open-ended, the kind of conduct it could reach might be largely a
question of imaginative legal argument. Relief based on the obliga-
tion of good faith is perhaps all the more conceivable in the context
of a system which is largely devoid of effective consumer protection
legislation.

B. Special Legislation Outside the Uniform Commercial Code

Special legislation affecting the pre-contractual phase of consumer
transactions is more extensive but perhaps little more satisfying than
the UCC. Both the Small Loan Act'” and the Motor Vehicle Time
Sales Disclosure Act® contain elaborate requirements as to the in-
formation which a seller or lender must reveal to a buyer or borrower,
with special emphasis on disclosure of the amount of finance or interest
charge the consumer will be paying.?

Such emphasis on disclosure of charges is characteristic of con-
sumer legislation to date, particularly that concerned with credit sales
as opposed to consumer loans?? There has long been the belief that
if consumers knew how much they were paying for credit their rational
decisions and the forces of competition would prevent abuses in the
consumer credit field?® In fact, that belief is the basic premise of an
important piece of pending federal legislation, the Consumer Credit
Protection Act (formerly the “truth-in-lending” bill).# This legislation de-
velops the concept of disclosure even further by requiring that all
affected lenders and sellers use the same method for revealing charges
on the ground that such uniformity of disclosure will aid the consumer
in making rational credit decisions.?®

There are several difficulties with such disclosure oriented legis-
lation. Most obvious is that it extends only to the transactions gov-
erned by the specific legislative enactments. Thus, the Arizona Motor

19 Anrrz, Rev. StaT. ANn. §§ 6-601 to -840 (1956).
20 Aryz, Rev, STaT, AnN, §§ 44-281 to -295 (1967).
( 21 ge)e Arrz. ReEv. StAT, ANN, § 6-628 (1956); Ariz. Rev. STAT, ANN, § 44-287
196
2 See B. CurraN, supra note 8, at 417, 423; Dunham, Research for Uniform
Consumer Credit Legzslation 20 Bus Law 097 ( 1965); Hogan, A Survez/ of State
Retazl Instalment Sales Legislation, 44 Corngrx, L.Q. 38 (1958); Jordan & Warren,
2 note 4, at 449, 452; Note, Consumer Legislation and the Poor, 76 YaLr
LJ 745, 748" (1967).
23]1d, For a careful analysis of disclosure in terms of objective, effect and eco-
nomic cost, see Jordan & Warren, Disclosure of Finance Charges: A Rationdle, 64
Mica, L. Rev. 1285 (19686).
248, 5, 90th Cong, lst Sess. (Comm. Print 1968). See Steffen, supra note 6; 16
DE PA‘UL L. Rev. 4 1966).
5, 90th Cong., 2d Sess. 8§ 4(b)(7), 4(c)(5), 4(d)(2)(c) (Comm, Print
1968) Disclosure must be in terms of annual percentage rate which means either
percentage rate per year or dollars per hundred p on the average unpaid
balance. S. 5, 90th Cong., 2d Sess. § 4(i)(A) (Comm Pnnt 19868).
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Vehicle Time Sales Disclosure Act applies only to credit sales of motor
vehicles? There is no comparable legislation governing the sales of
other goods where abuses may be more prevalent” The proposed
federal legislation is much more comprehensive in scope and is laud-
able in that respect. However, there are other difficulties associated
with the federal as well as state legislation. First, the disclosure theory
itself is of limited validity. There is a serious question whether any
significant number of consumers actually understand the contract they
eventually sign. Secondly, even if the disclosure requirement demands
that the information be revealed in such form as to insure that consumers
will read and understand their contracts, it nevertheless is ineffective
as applied to low-income consumers. For choice based on full informa-
tion to be meaningful there must be competition among the sellers and
lenders. There is evidence that such competition does not exist in the
domain of the low-income consumer who rarely ventures outside his
neighborhood and prefers to deal with the friendly corner merchant.®

Perhaps the most important difficulty with the emphasis on dis-
closure, and especially disclosure of interest rates, is that it has resulted
in insufficient recognition of and attention to what are perhaps more
serious abuses incidental to an expanded credit system.?” There is in-
creasing evidence that ready credit not only encourages unwise ration-
ing of credit but induces over-all inattentiveness and susceptibility to
“being taken.” It has been suggested that “many of the more out-
rageous selling practices exposed in recent years, typically in cases
concerning housing siding, food freezers, encyclopedias, dancing les-
sons, and correspondence-school courses, were made possible only
because of the availability of credit.”™®

The Arizona Small Loan Act does prohibit advertising which is
false or deceptive with regard to the actual charges or conditions upon
which loans are to be made® And both the Small Loan Act® and the
Motor Vehicle Time Sales Disclosure Act® attempt to prohibit the
signing of incomplete contracts and encourage consumers to read con-
tracts before signing them. However, such necessary, but limited pro-
tections only scratch the surface.

2% Arrz, Rev. Stat. Ann, § 44-281(9) (1967).

27 Other states have recognized this fact by enacting so-called “all goods™ install-
ment sales legislaion which goes beyond motor vehicle itransactions. See B.
CurrAN, suprae note 8.

28 Soe Note, Consumer Legislation and the Poor, 76 Yare L.J. 745, 746-54 (1967).

29 This statement is not entirely true as to the Consumer Credit Protection Act,
S. B, 90th Cong., 2d Sess. (Comm. Print 1968), which does include some gamish-
ment regulations. Garnishment will be discussed in Part IV of this article dealing
with performance and default.

30 Jordan & Warren, supra note 4, at 448-49.

31 Arrz, Rev. StaT. Ann. § 6-618 A (1958).

32 Anrz, Rev. StaT, ANN, § 6-621 (Supp. 1967).

3 Anrz, Rev, StaT. ANN, §§ 44-286, -287 (1967).
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The recently passed Arizona Consumer Fraud Statute® at least
partially fills the gaps in disclosure oriented legislation. This broadly
worded statute, resembling an Illinois statute’® of the same name,
designates false and fraudulent statements, deceptive practices, and
concealment of information in connection with the sale or advertise-
ment of goods, as unlawful practices. By reference to the Federal Trade
Commission’s interpretation of similar federal legislation and regula-
tions,* the statute clearly may be invoked to curtail some of the more
obnoxious advertising gimmicks such as “lure sales” and “referral
schemes.”™ Beyond this the statute conceivably could be interpreted
to prohibit most of the abuses existing at the pre-contractual phase of
the consumer credit transactions.® The degree of protection which
ultimately will be afforded by the Consumer Fraud Statute is un-
certain because its enforcement is left to the attorney general who
may seek to enjoin “unlawful practices.”™ Since consumer problems
historically have received low priority, the record of such publicly-
enforced consumer legislation is not impressive. On the other hand,
the increasing agitation in the consumer’s corner perhaps promises a
more effective future for Arizona’s Consumer Fraud Statute. The fact
that the Arizona statute provides for restitution to the consumer may
increase this likelihood.4?

Finally, it is worth mentioning that there is federal legislation,
the Fair Packaging and Labeling Act# which is designed to prevent
the more blatant forms of deception employed by sellers in the dis-
tribution of products. This act requires: (1) that commodities bear a
label which identifies the commodity and the place of business of
the manufacturer, packer, or distributor; (2) that the net quantity of
the contents (in terms of weight, measure, or numerical count) be
separately, accurately and conspicuously stated; (8) that this separate
statement of net quantity not be qualified, for example, by such phrases
as “giant half quarts”; and (4) that representations as to the number of
servings be accompanied by a statement of the quantity of each serv-
ing®? The publishers of Consumer Reports indicated that there was

3 Amrz, Rev. StaT. Ann, § 44-1521 (1967).

35 Ty, Rev. Staz. ch. 121-%, 8% 261-72 (1965).

36 Arrz, Rev. StaT. Ann. § 44-1522 B (1967).

37 See FTC v. Mary Carter Paint Co., 1984 Trade Cas. 79547 wherein the Federal
Trade Commission held that an advertisement which purported to offer two cans
of paint for the price of one was unfair and deceptive when the product had never
been sold at the stated single can price. On June 9, 1967, the FTC condemned
a “bait advertising” scheme. See generdlly, Xintner, Federal Trade Commission
Regulation of Advertising, 64 Micw, L. Rev. 1269 (1968).

38 Arguably the language of the statute is broad emough to reach most repre-
hensible conduct which may be found at the pre-contractual stage. Whether the
built-in FTC guidelines would operate as a limitation is an open question.

39 Ariz, Rev. StaT, Ann, §§ 44-1524, -1528 (1967).

# Anrz, Rev, STaT. ANN, § 44-1528 (1967).

4115 U.S.C. §§ 1451-61 (1966).

4215 U.S.C. § 1453 (1968).
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more public interest in this legislation (commonly known as the truth-
in-packaging bill) than any other consumer issue in the history of the
publication.®®

II1. Tee CoNTRACTING PHASE

Since many of the problems of the consumer can be traced to his
inability to negotiate an acceptable contract, because of a lack of bar-
gaining power or an inability to understand the consequences of a par-
ticular bargain, a major concern must be the extent to which parties
are free to design their contract without legislative interference. This
is the essential inquiry at the contracting phase of the consumer trans-
action — what terms may, or must, be included in the contract.

A. The Uniform Commercial Code

Because of its commercial orientation, the Code assumes as a basic
premise the notion of freedom of contract.* Its general scheme is to
set forth rules which operate “unless otherwise agreed” by the parties.
Thus, for example, under section 2-509, risk of loss remains on merchants
until receipt, unless the parties agree otherwise.** A more important mani-
festation of freedom of contract, as regards consumers, is the right of
the parties to provide for liquidated damages and limit other remedies
for breach of contract. Under section 2-718 the parties are free to liquidate
damages at an amount which is reasonable in light of the anticipated
or actual harm caused by the breach, the difficulties of proof of loss,
and the inconvenience or non-feasibility of otherwise obtaining an ade-
quate remedy. This provision is consistent with general contract prin-
ciples on liquidated damages, but the Uniform Sales Act contained no
comparable provision. Section 2-719, permitting the parties to add to,
substitute for, or limit the remedies otherwise provided in Article 2, and
in fact permitting the parties to make a limited remedy the exclusive
remedy, is perhaps of even greater significance to the consumer. For
example, under section 2-719 the consumer’s remedies in case of a breach
of warranty by the seller may be limited to a return of the goods and
repayment of the price, or to repair and replacement of defective goods
or parts. As will be seen, the disclaimer of warranty provisions of Article

43 Barber, supra note 13, at 1237, See also 30 Consumen Rerorrs 118 (1965),
where the magnitude of commercial opposition to protective legislation is discussed.
Some interesting insights into the battle for such legislation are indicated in an
article by Senator Philip Hart. See Hart, Caen Federal Legislation Affecting Con-~
sumers’ Economic Interests Be Enacted, 64 Mica. L. Rev. 1255, 1258 (1966).

44 See Untrorm Conmverciar, Cope §8 1-102(8), (4) (Arrz. Rev, StaT, ANN.
8§ 44-9202 C, D (1967)) and Comment 8. See also Bunn, Freedom of Contract
Under the Uniform Commercial Code, 2 B.C. Inp, & Com, L. Rev, 59 (1960)
(suggesting that earlier drafts tended to be more restrictive).

45 Unwrorm Commerciar, Cope §§ 2-509(8), (4). (Amz. Rev. Star, AnN, §8
44-2357 G, D (1967)).
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9 represent a significant concession to freedom of contract which can
adversely affect consumers.

Freedom of contract is also promoted by the scheme of Article 9,
which in general facilitates the creation of an enforceable security in-
terest in almost any personal property#¥ Thus, for example, the con-
cept of a “floating lien,” a security interest which attaches not only to
the property which a debtor presently owns, but to any he may acquire
in the future, is expanded or at least further legitimatized.” By the
same token there is nothing in the Code which directly prohibits the
use of cross-collateral security clauses. Such clauses provide that each
item purchased from a dealer becomes security for each subsequently
purchased item, with the possible result that in case of a default on the
last-purchased item, all the items purchased may be repossessed.*

Another Article 9 concession to freedom of contract which is of marked
importance to the consumer is section 9-206(1), which provides that
subject to existing law establishing a different rule for consumers, an
agreement by a buyer not to assert against an assignee any personal
defense he may have against the seller is enforceable by an assignee
who takes for value, in good faith, and without notice of such defense.’
The effect of this provision, in general, is to give validity to “waiver
of defense” clauses in conditional sales contracts and thereby overrule
decisions which had denied effect to such clauses on grounds of public
policy or had limited their effect to cutting off breach of warranty
defenses.® More importantly, this provision has the specific effect
of rendering “waiver of defense” clauses valid against consumers, unless
existing law otherwise provides. In Arizona, a special statute has been
construed to render such clauses unenforceable, unlike other states which
hold that when such a clause is present a consumer must establish
that an assignee finance company did not take in good faith or without

46 See Unrorm CommEercian Cope §§ 9-102, -104; (Amrz, Rev, Star, Any, 8§
44-8102, 44-8104 (1967)) and § 9-101, Comment; (Ariz, Rev, Star, Ann, § 44-
%ig:ésgl%ﬂ); G. GuoMore, SEcurrry INTEREsTs In PeRsoNAr, Properry ch., 10

47 Sge Unrrorm Commerciar, Copg 88 9-204, and Comments 1, 2, 3, 9-205,
0-108; Anrz. Rev. StaT. AnN. §§ 44-3117, -3118, -3108 (1967), (Amz. REv. STAT.
Ann. § 44-8117 (1967)); G. GILMORE, supra note 46, at ch. 11; Coogan, Article 9
of the Uniform Commercial Code: Priorities Among Secured Creditors and the
“Floating Lien,” 72 Harv, L. Rev. 838 (1959).

48 Spe § 9-204, Comment 5 (Arrz. Rev. StaT, ANN, § 44-83117 (1967)). Such a
clause was the basic source of difficulty in the recent case of Williams v, Walker-
Thomas Furniture Co., 350 F.2d 445 (D.C. Cir. 1965), which will be discussed in
connection with the concept of unconscionability.

49 Unrrorm Comvverciar. Cope § 9-206(1) (Armrz. Rev, Start, AnN, § 44-3119
(1967)). See, e.g., McCoy v. Mosley Mach,, Inc, 33 F.RD. 287 (E.D. Ky.
1963); Root v. John Deere Co., 413 S.W.2d 901 (Ky. 1967); Walter J. Hieb Sand
& Gravel, Inc. v. Universal C.I.T. Credit Corp., 332 S.W.2d 619 (Ky. 1959).

50 Sge Untrorm Commerciar, Cope § 9-208, Comment 1 (Ariz, REv, STAT, ANN.
§ 44-3119 (1967)). See also, National State Bank v. Dzurita, 2 U.C.C. Rep, 728
%\Ig) Sup. Ct. 1965); Morgan v. John Deere Co., 394 S.W.2d 453 (Ky. Ct. App.

65). -
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notice, or he will be unable to assert against the finance company a
claim for breach of warranty by the seller or a defense of failure of
consideration.®

The use of “waiver of defense” clauses and negotiable instruments
in consumer transactions has been a subject of heated debate. Some
writers argue that such devices are commercially necessary, for other-
wise finance companies would not readily purchase credit instruments
and credit would be depressed.®> Others argue that such devices are in-
appropriate in the consumer context and that denying them validity
would have the effect of forcing banks and finance companies to inquire
carefully into the integrity of the dealers with whom they deal.®® The
latter position seems to have prevailed and recent consumer legislation
denies or limits the effect of “waiver of defense” clauses and may even
prohibit the use of any negotiable instruments in a consumer transaction.*

51 Arrz, Rev. StaT. § 44-144 (1967); San Francisco Sec. Corp. v. Phoenix Motor
Co., 25 Ariz. 531, 220 P. 229 (1923).

In a number of pre-code cases involving the effects of a negotiable instrument
on personal defenses which a debtor has against a seller, courts have found that the
finance company was too closely associated with the sales transaction to be given
holder-in-due-course status. The supplying of forms by the finance company and
the commitment by the finance company before the sale to purchase the note and/or
contract have been factors of special importance. See Commercial Credit Co. v.
Childs, 199 Ark. 1078, 187 S.W.2d 260 (1940); Commercial Credit Corp. v. Orange
County Mich. Works, 34 Cal. App. 2d 766, 214 P.2d 819 (1950); Mutual Finance
Co. v. Martin, 63 So. 2d 649 (Fla. 1953). See generally Note, Retail Investment
Sales Legislation, 58 Corum. L. Rev. 854 (1958). Because the requisites of holding-
in-due-course are the same as the conditions of enforceability of a waiver-of-defense
clause set forth in § 9-206 (1), such decisions should be relevant in determining
whether an assignee of a contract which includes a waiver-of-defense clause has
been taken under conditions which render the clause unenforceable under § 9-206 (1).

52 Seez Note, Waiver of Defense Clauses and Consumer Profection in Installment
Sales Contracts, 36 Foromam L. Rev, 106, 111 (1967). Professor Kripke has
argued that the problem is only one of procedure since even if the buyer is pre-
cluded from asserting defenses against the assignee, he can still recover from the
seller. Kripke, Chattel Paper as a Negotiable Instrument under the Uniform Com-
mercial Code, 59 Yarg L.J. 1209, 1215-16, 1218 (1950). However, this argu-
ment would seem to overlook the fact that a “mere procedural” difference may
ix;ﬁ)ose on the consumer the not insignificant burden of bringing suit against the
seller,

S8 King, The Unprotected Consumer-Maker Under the Uniform Commercial
Code, 65 Dick. L. Rev. 207, 211-18 (1961); Vernon, Priorities, The Uniform
Commercial Code and Consumer Financing, 4 B.C. Inp. & Comm, L. Rev. 531, 542-48
(1963); Note, Waiver of Defense Clause and Consumer Protection in Installment
Sales Contracts, 36 Foroeanm L. Rev, 108, 107 (1967); 51 Ky, L.J. 184, 138 (1962).

54 Recent amendments to the Illinois Consumer Fraud Statute provide that where
a negotiable instrument is given by a consumer, negotiation will not bar the con-
sumer from asserting any personal defenses unless the contract contains a printed
notice to the buyer informing him that he has a right to give the seller notice of
a defense within five days after delivery and such notice is not given. Irr, S. B. §
2D. Seven states have included in retail installment sales acts a prohibition against
sellers requiring buyers to execute negotiable notes. Sge B. CurraN, TRENDS IN
Consumer Creprr LEcistaTion 812-22, chart 19 (1965). The proposed Uniform
Consumer Credit Code also prohibits the taking of a negotiable note as payment,
but if a note is taken it may be enforced by a holder-in-due-course according to
its terms. Uwnrrorm Consumer Creprr Cope § 2-403 (Working Draft No. 6,
1967). See generally Note, 17 De Paur L. Rev, 194, 204 (1967); Note, Waiver
of Defense Clause and Consumer Protection in Installment Sales Contracts, 36
ForoaamM L. Rev. 106, 112 (1967). The recent decision in Unico v. Owens, 50 N.]J.
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There are important exceptions to the principle of freedom of
contract under the Code. Thus, although Section 2-719, in general,
permits the parties to limit remedies, an exclusive remedy which fails
of its essential purpose is inoperative.** More important, any limitation
of consequential damages for personal injury in a contract for sale of
consumer goods is prima facie unconscionable, and also may be in-
effective.’* Similarly, although the creation of security interests under
Article 9 is liberalized, including the expansion of “floating liens,” under
an after-acquired property clause no security interest may attach to
consumer goods given as additional security unless the debtor acquires
rights in the goods within ten days after the secured party gives value
(tenders goods sold or money lent).” Moreover, unlike the remedies
of Article 2, which may be limited by the parties, the remedies under
Article 9 are, with few exceptions, not subject to alteration by the parties.®

In addition to these specific qualifications of freedom of contract
under the Code, there are several general limitations which may be of
great significance. The obligation of good faith discussed above in
terms of its effect on the pre-contractual phase of consumer transac-
tions, perhaps may also operate as a limitation on the freedom of the
parties to include whatever provisions they desire in a consumer con-
tract. Also pervading the provisions of the Code is the obligation of
commercial reasonableness.”” While this obligation, like that of good

101, 232 A.2d 405 (1967), should be of marked importance as to these problems.
In that case the court not only held that the finance company was not a holder-in-
due-course with respect to the transfer of a negotiable note, but seized upon the
first sentence of § 9-206 (1) to declare a waiver-of-defense clause invalid in the
consumer context as being against public policy.

55 Unrorm CoMerciar, Cope § 2-719(2) (Arrz, Rev, StaT, AnN, § 44-2398
(1967)). § 2-719, Comment 1 states:

[I1t is of the very essence of a sales contract that at least minimum ade-
uate remedies be available. If the parties intend to conclude a contract
or sale within this Article they must accept the legal consequence that

there be at least a fair quantum of remedy for breach of the obligations
or duties outlined in the contract. Thus any clause purporting to modify
or limit the remedial provisions of this Article in an unconscionable

manner is subject to deledon. . . . Similarly, under subsection (2),

where an apparently fair and reasonable clause because of circum-
stances fails in its glurpose or operates to deprive either p of the
substantial value of the bargain, it must give way to the general remedy
provisions of this Article.

See Steele v. J.I. Case Co., 197 Kan. 554, 419 P.2d 902 (19686).

56 UnrorM CommEerciar, Cope § 2-719(8) (Amz. Rev. Stat, Ann. § 44-2308
(1987)). See Kessler, Protection of the Consumer: Comparative Study, T4 Yare
L.J. 262 (1984); Note, Warranty Disclaimer and Limitation of Remedy for Breach
of Warranty Under the Code, 43 B.U.L. Rev. 397 (1963); Note, Unconscionable
Contracts under the Uniform Commercial Code, 109 U. Pa. L. Rev. 401 (1961).
44_57 t{gnzcig%'? )()Jommncmx. Core § 9-204(4)(b) (Amz Rev. StaT. AnN, §

31 .

8 Unrorm ComMerciar, Copg § 9-501(8) (Arrz. Rev, Star, Ann, § 44-3147
(1967)) and § 9-101, Comment (Arrz, Rev, Star. Ann, § 44-3101 (1967)). See
Hogan, The Secured Party and Default Proceedings Under the Uniform Commercial
Code, 47 Minn. L. Rev. 205, 208 (1962).

59 Unrrorm CommERciar, Copg § 1-102(8) (Amz. Rev, StaT, AnN. § 44-3102(8)
(1987)). See Famsworth, Good Faith and Commercial Reasonableness Under the
Uniform Commercial Code, 30 U. Crx, L. Rev, 666 (1963).
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faith, in general has greater reference to performance of contracts or
duties once they have been established by the parties, it might be in-
voked to aid the consumer against a merchant who has exceeded the
bounds of reasonableness customarily observed by merchants in “load-
ing” a contract in his favor.

Perhaps the most important limitation on freedom of contract,
and therefore the greatest single source of protection for the consumer,
is the provision by which courts may refuse to enforce unconscionable
contracts. Section 2-302 of the Code authorizes courts to police con-
tracts to detect the presence of unconscionable bargains, Arguably this
only expressly permits courts to do what they have been doing under
a variety of guises in the past.®® However, such express authorization
may have the effect of inducing courts to invoke unconscionability with
greater frequency than in the past.®' There is some evidence that such
will be the case.®?

The greatest difficulty with the notion of unconscionability, a
difficulty which at the same time is perhaps its greatest strength, is that
unconscionable is not defined in section 2-302. Comment 1 to section
2-302 states that the principle of the section is one of preventing oppression
and unfair surprise. These two factors appear to have been focused
upon by courts which have utilized the concept. In the leading case
of Henningsen v. Bloomfield Motors, Inc.,® the court, in finding a dis-
claimer of warranties in a standard manufacturers’ automobile sales
contract ineffective, emphasized that the consumer-plaintiff could not
reasonably be said to have understood that the contract shifted to him
the risk of bodily injury resulting from defects in the automobile, and
also the lack of choice of a consumer as to his need to purchase an auto-
mobile or as to the terms and conditions upon which such purchase
would be made. The lack of understanding apparently has reference
to the element of unfair surprise; the lack of choice to the element of
oppression. It should be noted that Henningsen was not decided under
the UCC and the decision did not expressly rest on the ground of
unconscionability. However, the court clearly was anticipating the en-
actment of the Code and especially section 2-302.

In the more recent case of Williams v. Walker-Thomas Furniture
Co. the Court of Appeals for the District of Columbia Circuit made

6 Seg W. Hawrranp, A TRANSACTIONAL Gume 1o TEE UNrorM COMMERCIAL
Cope 46-47 (1984); Note, Unconsciomzble Contracts Under the Uniform Com-
mercial Code, 109 U. Pa. L. Rev, 401 (1961); Unrrorv: COMMERCIAL Cops §
2-302, Comment 1 (Arrz, Rev, StaT. AN, § 449319 (1967)).

aw, HawgrrLAND, supra note 60, at 44-45,

42 See American Home Improvements Inc. v. Maclver, 105 N.H. 435, 201 A.2d
886 (1964); Lefkowitz v. ITM, Inc., 52 Mise. 2d 39, 275 N.Y.S.2d 303 (Sup. Ct.
1966); R. DursENBERG & L. ch SAI.F.S AND Burx Transrers Unper teE U.C.C.
4-100 to -108 (1968); W. HAWKLAND supra note 60, at 45-46.

6339 N.J. 858, 161 A.2d 69 (1960)

&350 F.od 445 (D.C. Cir. 1965).
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explicit reference to section 2-302. The Williams case is an excellent ex-
ample of the kind of problems faced today by some consumers, especially
low-income consumers. A consumer, who was on welfare, purchased
some sixteen items totalling over $1,500 from the same dealer over a
period of about five years. Unfortunately for the consumer, the sales
contract contained a cross-collateral clause by which each item pur-
chased became security for each subsequently-purchased item. When
the consumer defaulted on the last-purchased item, a $500 stereo, the
seller asserted his right under the cross-collateral clause to repossess all
the items purchased.

Although not deciding the case on its merits, the court of appeals,
in reversing and remanding for a determination of whether the contract
as written was unconscionable, stated:

Unconscionability has generally been recognized to in-
clude an absence of meaningful choice on the part of one of
the parties together with contract terms which are unreason-
ably favorable to the other party. Whether a meaningful
choice is present in a particular case can only be determined
by consideration of all the circumstances surrounding the
transaction. In many cases the meaningfulness of the choice
is negated by a gross inequality of bargaining power. The
manner in which the contract was entered is also relevant to
this consideration. Did each party to the contract, consider-
ing his obvious education or lack of it, have a reasonable oppor-
tunity to understand the terms of the contract, or were the
important terms hidden in a maze of fine print and mini-
mized by deceptive sales practices? Ordinarily, one who signs
an agreement without full knowledge of its terms might be
held to assume the risk that he has entered a one-sided bargain.
But when a party of little bargaining power, and hence little
real choice, signs a commercially unreasonable contract with
little or no knowledge of its terms, it is hardly likely that his
consent, or even an objective manifestation of his comsent,
was ever given to all the terms. In such a case the usual rule
that the terms of the agreement are not to be questioned should
be abandoned and the court should consider whether the terms
I(;f It(:ih?s contract are so unfair that enforcement should be with-

eld.

Again the emphasis is on “absence of meaningful choice.” The
court attempts to suggest the content of the phrase. Most significant
is the inequality of bargaining power — a characteristic of many con-
sumer transactions. Inability to understand the consequences of the
bargain being entered into and the commercial unreasonableness of the
contract terms were also obviously important,

It is interesting to notice that the most objectionable feature of the

65 Id. at 449-50.
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contract was the cross-collateral clause. Arguably, this problem was
one for disposition under Article 9, yet section 2-302 of Article 2 was
invoked. This could be explained on the ground that the transaction
was as much a sale as a secured transaction. It remains to be seen
whether the principle of unconscionability will be interpreted to tran-
scend Article 2, sale or not. There is some evidence that it may.®
Certainly such an interpretation would be of greater benefit to con-
sumers since secured loans as well as secured sales then would be cov-
ered.¥ Whatever else its longrange effect, the Williams decision will
likely give sellers cause to hesitate in making one-sided bargains with
customers.®®

Apart from limitations on the parties’ freedom to contract just dis-
cussed, there are certain provisions of the Code which may be in-
terpreted to weigh the bargain in favor of the consumer, unless the
seller takes special precautions. Already mentioned was the rule that,
apart from special agreement, risk of loss remains on a merchant-
seller until receipt by the buyer. The warranty provisions of the Code
present an even better example. These provisions, in general, con-
tinue the trend begun under prior law to shift the risks of defects in
title and quality from the buyer to the seller, who, for a variety of rea-
sons, is said to be in the best position to bear such risks.®

Section 2-313, by eliminating reliance as part of the buyer’s burden
of proof, and including samples and models within its purview, gen-
erally promotes the ease with which the right of recovery under an
express warranty may be established. Arguably, it is now up to the
seller to show that a consumer did not rely on the conduct of the seller
which otherwise creates an express warranty.”® The inclusion of models

4 See In re Dorset Steel Equip. Co., 2 U.C.C. Rep, 1016 (E.D. Pa. 1965); In re
Elkins-Dell Mfg. Co., 2 U.C.C. Rep. 1021 (E.D. Pa. 1965), judgment vacated, 253
F. Supp. 864 (E.D. Pa. 1968). Both of these cases involved proceedings in bank-
ruptey. In each case the referee held an accounts receivables lending arrangement
unconscionable. On appeal the cases were received together. Both decisions were
reversed and remanded for further consideration on the issue of unconscionability.
The important point of the decisions is that unconscionability and § 2-802, in
principle, if not in letter, were deemed relevant to a secured loan transaction. It
was not the resort to the doctrine of unconscionability of itself which concerned
the appellate court, but whether the requisites of that doctrine were met on the
facts of each case — especially in view of the commercial nature of the arrange-
ments involved.

&7 Some indication of the importance of the concept of unconscionability is
reflected by the inclusion of a provision similar to § 2-302 in the proposed Uniform
Consumer Credit Code § 5.106. See Jordan & Warren, A Proposed Uniform Code
for Consumer Credit, 8 B.C. Inp, & Com. L. Rev, 441, 446 (1967).

68 Skilton & Helstad, Protection of the Installment Buyer of Goods Under the
Uniform Commercial Code, 65 Mica. L. Rev, 1465, 1476-82 (1967).

69 See Speidel, The Virginia “Anti-Privity” Statute: Strict Products Liability
Under the Uniform Commercial Code, 51 Va, L. Rev. 804, 810 (1965).

70 See § 2-313 Comment 8 (Awrrz, Rev, StaT. AN, § 44-2330 (1967)).
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and samples in the express, rather than implied warranty section” is
not only more logical, but also favors the consumer in that, as will be
seen, it is in general more difficult to disclaim an express warranty
than an implied warranty.

Section 2-314 promotes the establishment of an implied warranty
of merchantability in several important respects. First, it eliminates
the requirement of sale “by description” which existed under the Sales
Act”? and which led some courts to distinguish between the sale of a
particular item, such as an automobile on display in a dealer’s show-
room, and the sale of the same item by description, such as “one blue
Chevrolet,” finding warranty responsibility only as to the latter.® In
addition, section 2-314(2) attempts to provide some definition of a
warranty of merchantability, including the requirement that goods be
fit for the ordinary purposes for which they are used. Finally, and
perbaps most important, Comment 6 to section 2-314 indicates that
section 2-314(2) sets forth only the minimum content of such warranty,
thereby acknowledging that the warranty of merchantability is an
increasingly demanding warranty designed to vindicate the reason-
able expectations of buyers as to the quality of goods purchased.

Since, as was indicated, warranty responsibility may be dis-
claimed, the warranty provisions are not the absolute limitation on
freedom to contract that unconscionability is. However, it may be
argued that the right to disclaim is qualified by statute and decision
in such a way as to favor the consumer. Section 2-816(1) provides
that where there are both words or conduct tending to create an ex-
press warranty and words or conduct tending to disclaim it, the war-
ranty and not the disclaimer will prevail. This means that a seller
may not by conduct or words represent that he is selling a General
Electric window fan, then deliver some inferior Japanese model by
inserting a clause in the contract which seeks to exclude “all war-
ranties, expressed or implied.””*

The parol evidence rule of section 2-202 operates to diminish
this tendency of section 2-316(1) to favor consumers. Under that
section, prior representations by the seller are not admissible to estab-
lish an express warranty where the contract between the parties will
be contradicted by such admission. Thus, a consumer probably could
not assert that the seller represented the article to be a General Electric
fan if the contract stated “one Japanese fan”. However, if the con-

71 Compare Unrorm Sares Acr § 18, with Unwrorv Commerciar, Copr §
2-818(1)(c).

72 Untrory SALEs Acr 8§ 14, 15(2), 19-4(1).

73 See Torpey v. Red Owl Stores, 228 F.2d 117 (8th Cir. 1955); Williams v.
S. H6 (I){ress 6‘{3’: Co., 48 Wash. 2488, 291 P.2d 662 (1955); W. HAwWKLAND, supra
note 60, at 63.

74 See C. BunN, AN InTRODUCTION TO THE UNrForM CoMMercisr Cope 93-98
(1964); W. HawxkLAND, supra note 60, at 78.
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tract said only “one electric fan,” the consumer seemingly would be
free to argue that the seller represented to him that the fan was made
by General Electric, since admission of the representations would not
contradict the written contract. Moreover, it could probably be shown
that the writing was not intended as a complete and final statement
of the agreement.

Under section 2-316(2), the implied warranty of merchantability
may be disclaimed, but the disclaimer must mention merchantability,
and in the case of a writing, must be conspicuous. At a minimum the
seller who seeks to disclaim such a warranty, in effect, is compelled to
state in the contract that his goods may be unmerchantable. In addi-
tion it can be argued that to be effective against a consumer it must
be shown that in the disclaimer “of all warranties express or implied,
including the warranty of merchantability,” it is made clear to the
consumer that the seller is shifting to him the risk that the goods pur-
chased are not fit for the ordinary purpose for which they are used.”

An unresolved problem with respect to disclaimers is whether they
may in fact completely absolve a seller of responsibility for personal
injuries resulting from breach of a disclaimed warranty. The language
of section 2-316 would seem to support the seller. On the other hand,
there appears to be a conflict between such an interpretation of dis-
claimers and the qualification on limiting remedies referred to above.
If a limitation of consequential damages resulting from personal injury
in the case of consumer goods is prima facie unconscionable, why is
not a complete disclaimer of responsibility for such damages also un-
conscionable? In short, why should a seller be able to do under sec-
tion 2-316 what he cannot do under section 2-719(8)? Hopefully,
section 2-316 will be limited by an interpretation consistent with the
qualification contained in section 2-719 (8).7¢

The parol evidence rule is no obstacle to creation of an implied
warranty of merchantability, since it is the fact of a sale by a merchant,
and nothing more, which is needed to support such a warranty.
Whether the parol evidence rule will affect the creation of an implied
warranty of fitness for a particular purpose under section 2-315 is an
unresolved question. The absence of any reference to section 2-202 in
section 2-315 or section 2-316(2) (in contrast to section 2-316(1))
seems to suggest that the parol evidence rule is not meant to affect
section 2-315 warranties.

75 The court in Henningsen v. Bloomfield Motors, Inc,, 32 N.J. 858, 161 A.2d
69 (1960), discussed earlier, emphasized that warranty disclaimers, to be effective,
must be brought home to the buyer. See also R. Duesenserc & L. XKine, supra
note 62, at 7-38 to -43.

76 See R. DuesenNBeRG & L. KiNG, supre note 62, at 7-44 to -48; Note, Warranty
Disclaimer and Limitation of Remedy for Breach of Warranty Under the Code,
43 B.U.L. Rev. 397 (1963).
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Section 2-316(3) reflects the commercial orientation of the Code
by allowing the disclaimer of all implied warranties by the use of such
language as “as is.” A possibility of avoiding the effect of that provi-
sion may lie in the language of that same subsection stating that dis-
claimer language should, in the common understanding of the buyer,
call attention to the fact that warranties are being excluded. In short,
if “as is” does not in the common understanding of consumers suggest
that the risk of defects of quality, otherwise reasonably understood
to be on the seller, are being shifted to the consumer, then the words
“as is” should not have the effect of a disclaimer.””

Section 2-317(c¢) provides that implied warranties (other than the
warranty of fitness for a particular purpose under section 2-315) are
replaced by inconsistent express warranties. Consequently, an express
warranty offering limited protection to the consumer, but dealing with
the same subject as a warranty of merchantability, may replace the
warranty of merchantability. The hope for the consumer here lies in
convincing the court that the express warranty is not really incon-
sistent with the implied warranty of merchantability. Thus, it may be
argued that an express warranty relating to replacement of defective
parts is not inconsistent with an implied warranty of fitness for ordinary
purpose — that all parts will not fail to work together in such a way
as to result in personal injury to the user of the article.”®

As to the final possible limitation on warranty protection, privity,
the Code is essentially neutral. Under section 2-318, warranty protection
is extended to the family, household servants, and guests in the home
of the consumer. This may be considered an express, although limited,
abrogation of the horizontal privity requirement. As to the need for
privity between the seller and other injured parties not indicated in
section 2-818, and between the consumer (and other injured parties)
and sellers other than the immediate seller, the text of section 2-318
is silent. However, Comment 3 indicates that developing case law is
to govern as to such questions of privity, Fortunately, the trend in
most jurisdictions is to do away with privity as a requirement for
relief.”” Arizona courts apparently will join the trend.®

77 Sge note 75 supra.

78 See Jarnot v. Ford Motor Co., 191 Pa. Super. 422, 156 A.2d 568 (1960);
Henningsen v. Bloomfield Motors, Inc., 32 N.J. 858, 161 A.2d 69 (1960).

7? R. DugsenserG & L. KNG, supra note 62, at 7-72 to -86; Prosser, The Assault
Upon the Citadel (Strict Liability to the Consumer), 69 Yare L.J. 1099 (1960).

8 See, e.g., O. S. Stapley Co. v. Miller, 6 Ariz. App. 122, 430 P.2d 701 (1967).
This case apparently was decided on the basis of strict tort liability rather than
warranty. The overlap between strict tort liability will continue to create conceptual
difficulties for courts. See R. Dursenserc & L. KNG, supra note 62, at 7-73 to
-91; Speidel, supra note 89. However, these legal concepts involve similar con-
sideragg;ls and to do away with privity as to one and not the other will be difficult
to justify.
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B. Non-Code Limitations on Freedom of Coniract
1. Usury

The most predominant limitation of freedom of contract to be
found in legislation outside the Code is that relating to interest charges.
Most jurisdictions,” including Arizona,®* have enacted statutes which
establish maximum interest rates which may be charged for legal in-
debtedness. These statutes generally prohibit receipt for forbearance
in money of more than the statutory rate of interest. The penalty for
charging excessive interest in Arizona is forfeiture of all interest.®

Usury laws, however, have not provided much in the way of
protection to consumers; in fact the contrary was true for a time. An
important effect of general usury statutes was to foreclose from the
consumer lending market reputable dealers who were unable to make
consumer loans within the interest limitations established by such
statutes. The result was that consumer-borrowers were forced to deal
with disreputable lenders, the so-called “loan-sharks,” who were willing
to make loans at usurious rates at the risk of civil and even criminal
penalties.® As a result of this situation small Ioan acts®® were passed
which were primarily designed to permit licensed lenders to make
small loans at interest rates exceeding those established by the general
usury laws.®

In the domain of credit sales, as opposed to loans, usury laws have
had even less effect. The time-price doctrine provides in essence that
for every sale of goods there is a time price and a cash price, the dif-
ference between which is not to be treated as interest. As a result of
the application of this doctrine, charges on credit sales have not been
limited by the general usury statutes.”” Thus, in the area of credit sales,

81 See B. CurraN, Trenps v CoNsuMer Creprr LEcisLaTioN 15, 34 (1965).

821d, at 15. The Arizona limit is eight percent per annum if agreed to in a
writing signed by the debtor; otherwise it is six dollars per hundred for a year.
The Arizona statute includes forbearance in goods. Arrz. Rev, Star. Ann, §
44-1201, -1202 (1958).

27? A :;’J:!V StaT, Ann, § 44-1202 (1958). See generdlly Note, 2 Arrz. L. Rev.

84 B, CurrAN, supra note 81, at 16-44.

85 ARz, Rev. StaT. ANN, § 44-601 (1956).

85 B. CURRAN, supra note 81, at 18-44. The small loan acts of every state except
Arkansas are modeled after the Uniform Small T.oan Act drafted by the Russell Sage
Foundation. Id. at 16. Small loan acts were followed by the enactment of install-
ment loan acts which went further to permit the making of consumer loans at rates
in excess of the general usury rate. See Amiz. Rev. StaT. Ann. 8§ 6-254, -255
(1958). The special purpose of the installment loan legislation was to permit com-
g}Yercial‘l‘&a.nks to enter the consumer lending field. Jordan & Warren, suprg note

, at .

% B. Curnan, supra note 81, at 18, 14; Kripke, Comments on Usury in Con-
sumer Transactions 76 Bang. L.J. 185, 191-92 (1959); Littlefield, Parties and Trans-
actions Covered by Consumer-Credit ngislaticm, 8 B.C. Inp, & Com. L. Rev. 463
(1967); Note, Limiting Consumer Credit Charges by Reinterpretation of General
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apart from special statute, the only limitation on financing charges has
been the competition among credit-vendors.® Many jurisdictions have
promulgated retail installment legislation which imposes limits on
finance charges.®” For example, Arizona has a motor vehicle installment
sales act® which prohibits finance charges exceeding eight dollars per
hundred per annum on new motor vehicles, or twelve dollars per hun-
dred per annum on used motor vehicles.” However, such statutes
are of limited impact, first, because of their limited coverage in terms of
subject matter and scope, and second, because dealers frequently do
not charge the maximum permitted by the statutes. Moreover, in
cases of credit sales, dealers intent on “gouging” consumers often can
do so by merely raising the cash price to be charged for the goods.”

Perhaps most important, the pre-occupation with usury, as in the
case of pre-occupation with disclosure related to finance charges, has had
the effect of minimizing the attention to important abuses which accom-
pany or are made possible by readily available consumer credit.”?
It is true that the small loan acts incorporated some needed reforms
in credit practices, not the least of which was subjecting lenders to
licensing and supervision by the state, and that retail installment acts
typically have included protective provisions such as required dis-
closure of important information. However, the reforms accompany-
ing such legislation, particularly in Arizona, have been inadequate.

These considerations suggest that while interest charges are a legiti-
mate subject of legislative concern, this concern should not be at the ex-
pense of correcting other equally important abuses. It further suggests
that full-scale attacks on the time-price doctrine, such as have met with
success in at least two jurisdictions,” are of limited utility. To subject

Usury Laws and by Separate Regulations, 55 Nw. U.L. Rev. 303 (1960); see Caro-
lina Indus. Bank v. Merriman, 260 N. Car. 335, 132 S.E.2d 692 (1983) (recent state-
ment of the doctrine).

8 There is reputable authority for the position that in the area of sales, as
opposed to loans, competition is the only regulator of rates mnecessary. Boyd &
%aé}éca(?gég)ndwtnal Self-Regulation and the Public Interest, 64 Micn, L. Rev.

8 B, CURRAN, supra note 81, at 100-08; Britton & Ulrich, The Illinois Retail In-
stallment Sales Act — Historical Background and Comparative Legislation, 53 Nw,
U.L. Rev, 187, 140-48 (1958); Hogan, A Survey of State Retail Instalment Sales
Legislation, 44 Cornerr, L.Q. 38 (1958).

9 Ariz. Rev. StaT. ANN. §§ 44-981 to -295 (1967).

91 Ariz. REv. STAT. AnN. §§ 44-281(12), -291 (1967).

92 Note, Consumer Legislation and the Poor, 76 Yare L.J. 745, 762 (1987).

93 Jordan & Warren, supra note 67, at 447-49.

94in Sloan v. Sears, Roebuck & Co., 228 Ark. 464, 308 S.W.2d 802 (1957), the
Arkansas cowrt stated that the distinctions between credit sales as such and cash
sales had disappeared. Two recent cases, Stanton v. Mattson, 175 Neb. 767, 123
N.W.2d 844 (1963) and Elder v. Doerr, 175 Neb. 483, 122 N.w.2d 528 (1963)
suggest that Nebraska also has abandoned any distinction between installment sales
and installment loans. See generclly, B. CurmaN, supra note 81, 84-90. Such
attacks derive initially from a substance versus form distinction, i.e., that what is
in substance a loan will not be treated as a sale for purposes of applying the time-
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credit-sellers to the general usury statutes might have the unfortunate
consequence of creating a situation in the credit sales market not unlike
that which existed in the loan market — reputable dealers foreclosed
from the market and replaced by disreputable dealers who are willing
to make credit sales at usurious charges at the risk of civil or criminal
penalties. At the least, the effect of a successful attack on the time-
price doctrine could well be a general depressing of available credit.?

Of course, attorneys representing consumers should investigate the
charges imposed for credit as one of the few sources of relief to their
clients under existing law. Such investigations should include two special
kinds of charges which may accompany a credit sale. Frequently, espe-
cially in the automobile sales field, dealers and finance companies do
business on the basis of “dealer participation” arrangements under which
dealers receive a “cut” of the finance charges after assignment of the
consumer paper.® Such arrangements probably do not warrant the
criticism to which they have been subjected, but they do have the effect
of increasing the finance charges imposed on the consumer.” A few
states attempt to regulate dealer participation directly; in other states,
such as Arizona, the limitation is an indirect one which results from the
limitation on the maximum charge on the sale to the consumer.”® Of
course, where sales are not subject to statutory rate limits and the time-
price doctrine operates, there is no maximum finance charge imposed by
law. In the automobile sales field dealers also often act as agents in
selling insurance to consumers and are paid a commission for doing so0.%?
There is evidence of abuse in this practice in the form of excessive charges
for insurance.'® It might be noted that the very existence of such agency
relationships, although not expressly prohibited,'® may nonetheless pro-
vide an aggrieved consumer with bargaining power against a creditor

price doctrine. Id. See also Note, Limiting Consumer Credit Charges by Rein-
terpretation of General Usury Laws and by Separate Regulation, 55 Nw, U-!l{-:- Rev.
808 (1980). Since the Arizona Supreme Court has stated that substance not form
will determine the existence of usury, Britz v. Kinsvater, 87 Ariz. 885, 851 P.2d
986 (1960), an attack on the time-price doctrine in Arizona might be effective.

95 Warren, Regulation of Finance Charges in Retail Installment Sales, 68 Yarr
1.J. 839, 867 (1959).

96 Id. at 857-58.

97 Id. at 859.

98 Id. at 860-61.

99 See Mors, Consumer Installment Credit Insurance, Ins, L.{. 299, 318 (1956);
Note, Consumer Credit Insurance, 55 Nw, U.L. Rev. 355 (1960).

100 Charges for insurance may be passed on to the buyer so long as they do not
exceed rates filed with, or approved by, the insurance commissioner, When prop-
erly made, such charges are not included in the credit charges, but are added to the
unpaid principal balance on the basis of which the credit charge is computed.
Amz(s 2 Rizgé7S)TAT. Ann, § 44-288 (1967) and Awmiz. Rev. Star. Anw, § 20-1601

upp. .

101 See Mors, supra note 99; Warren, suprg note 95, at 858-59.
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who does not wish to test the legality of an insurance participation
arrangement.

On the other hand, legislators should attempt to impose only reason-
able finance charge limitations and to impose these on all consumer
transactions, loan or sale,' at the same time being concerned with revis-
ing the entire legislative scheme in such a way as to eliminate abuses
which thus far have not been attended to. For example, although both
the Arizona Small Loan Act and the Motor Vehicle Time Sales Disclosure
Act regulate, to some extent, the taking of security by the creditor, neither
prohibits the taking of liens on real estate in connection with the trans-
actions covered.'® Nor does either statute prohibit wage assignments
as security. There is serious debate on the question of wage assign-
ments as security; the more important proposed legislation would elim-
inate such security presumably on the ground that it encourages unwise
use of credit and has contributed to the alarming increase in the number
of personal bankruptcies.'™ Finally, the Arizona Motor Vehicle Time
Sales Disclosure Act (but not the Small Loan Act) does prohibit contract
clauses immunizing the seller against any claims or defenses which the
buyer may have against the seller under the contract.'”” However, this
prohibition has no effect on clauses which protect third-party assignees
of the contract. Arizona’s special statute on the effect of assignments
would presumably operate, however, as was discussed earlier, to render
such “waiver of defenses” clauses unenforceable.'”® As was noted, more
recent legislation has denied effect to such clauses and gone so far as to
prohibit the use of negotiable instruments in consumer transactions.'”

102 See Jordan and Warren, suprg note 67, at 450-52. The arguments for having
only high interest limits are forcefully stated in Johnson, Effect of Personal Loan
Rate Reduction on the Consumer, 17 Pers, Fmn, L.Q. Rep, 46 (1962). An argu-
ment that rates, not limits, should be imposed is contaired in McEwen, Economic
ﬁsggg )z’n State Regulation of Consumer Credit, 8 B.C. Inp, & Comm, L. Rev, 387

103 The proposed Uniform Consumer Credit Code § 2.406 permits a seller to
contract for a security interest in real property in connection with a consumer-
credit transaction only if the sale of goods or services involves maintenance, repair
or improvement of the buyer’s property and only if the debt amount is $1,500 or
more. In regulated small loan transactions (those of $2,500 or less as defined in
§ 8.402), the lender is forbidden to contract for a security interest in real property.
UnrorM Consumer Creprr Cope § 8411, (Working Draft No. 6, 1967).
Security interests taken in violation of these provisions are void.

104 Untrormve ConsuMmer Creprr Cope § 2.409 absolutely Frohibits a seller from
taking an assignment of earnings of the debtor as security for payment of a debt
arising out of a consumer-credit sale. As to loans, the Unrorm CoNsumer CREDIT
Cope § 3.108 restricts any assignment to that part of a debtor’s earnings which
exceeds $100 in a calendar week. See Jordan and Warren, supra note 67, at 448;
Helstad, Consumer-Credit Legislation: Limitations on Contractual Terms, 8 B.C.
Inp. & Conmv, L. Rev. 519, 524-26 (1967).

105 Arrz, Rev, StaT, Ann, § 44-200 B (1967).

106 ARz, REV. STAT. ANN. § 44-144 (1987). See also text at notes 50-53, supra.

107 See text at note 54, supra.
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IV. PrerrorMANCE AND REMEDIES oN DEFAULT

It will be convenient at this point to combine the discussion of the
UGCC and special legislation.

The rights and obligations of consumers relating to performance
quite naturally are affected by the content of the contract which, in large
part, is determined by conduct permissible at the pre-contracting stage
and the terms which are legitimately included in the contract. As
far as performance itself goes, the obligations of good faith and com-
mercial reasonableness are preeminent. Thus, both seller or lender
and consumer are required to act honestly and reasonably with respect
to performance of their contractual obligations, and presumably with
regard to any rights derived from the contract. The precise meaning
this has in the consumer context is an open question.'® Perhaps where
all else fails, an attack based on general lack of good faith by a seller or
lender would provide a source of relief.

Substantively, on the seller’s side, satisfaction of warranty obliga-
tions is of prime importance. As was noted, the law is making increas-
ing demands on sellers by the expansion of warranty protection. To
this extent existing law favors buyers generally and consumers in par-
ticular. Unfortunately, assuring satisfactory performance of warranty
obligations is no easy task. As to consumers generally, there often is
little that may be done, short of suing for damages or rescission, to
force sellers to meet their contractual obligations. Thus, there have
been increasing complaints from Arizona consumers that they canmot
obtain repair or replacement of defective automobiles and home appli-
ances. Manufacturers either will not supply parts or refuse to pay for
work performed by franchised dealers. Disputes over the interpreta-
tion of warranties, which frequently can be resolved only by legal action,
often arise between buyers and manufacturers.’”

The Code is of little or no help in this respect. Advising consumers
to reject defective goods is often impractical for at least two reasons.
First, the Code limits the buyer’s right to reject by permitting the
seller to cure any defect.'® A right to cure, while justifiable in the

108 Tt has been suggested that “a new business ethic” based on unconscionability,
good faith and commercial reasonableness may develop under the Code. King,
New Conceptudlism of the Uniform Commercial Code: Ethics, Title, and Good
Faith Purchase, 11 St. Louis U.L.J. 15 (1966).

109 Senator Hayden, D.-Ariz. has introduced legislation bearing on this problem.
See Tucson Daily Citizen, Dec. 7, 1967, at 40, col. 1, and at 483, col. 1.

110 Unrrorme CommEerciar, Copg § 2-508 (Arrz. Rev. Stat. Ann, § 44-2356
(1987)) introduces a mnovel concept into sales law. Where goods have been re-
jected for non-conformity, § 2-508 permits the seller to make a new and conforming
tender until the time for performance has passed. According to § 2-508, Comment
1, the right to cure applies even where the seller has taken back the goods and
refunded the purchase price. See R. DursenBerg & L. Kmg, Sares anp Burx
TRANSFERS UNDER THE UCC § 14.02(1) (1966); Peters, Remedies for Breach of
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commercial context as an effort to increase the finality of sales, often
may work hardships on consumers who operate at a disadvantage to
begin with." Secondly, defects are frequently not apparent at the
time of delivery and it is not until a consumer has attempted to use the
goods that the defect is discovered. In such a case the goods are
deemed to have been accepted and the right of rejection, with or with-
out cure, is no longer available? The consumer’s only remedy in
such a case, apart from suit for breach of warranty, is to rescind, or in
the Code’s terminology, revoke his acceptance.'® Unfortunately, once
a buyer has accepted goods he may not revoke his acceptance (rescind)
except as to defects which substantially impair the value of the goods.'

On the other hand, the Code eliminates the election of remedies
problem which existed under section 69 of the Uniform Sales Act. A
buyer who is entitled to revoke his acceptance may return the goods,
recover his price and still sue for any damages resulting from the seller’s
breach."® Moreover, if the buyer cannot revoke his acceptance or re-
ject, he may sue for damages for finally accepted goods, including
damages based on the commonly understood measure of damages for
breach of warranty.® The obvious difficulty which remains is that
court action, and especially a suit for damages outside the area of
claims for personal injury, is seldom practical for the consumer.

This state of affairs with respect to warranty obligations has
prompted Senators Carl Hayden of Arizona and Warren Magnuson of
Washington to propose federal legislation designed to help consumers
enforce manufacturer’s warranties on automobiles and home appli-
ances. The proposed legislation would provide for the establishment
of warranty standards by the Secretary of Commerce, prohibit manu-
facturers from contracting away warranty responsibility, and give con-
sumers access to arbitration on interpretation of warranties. Arbitration
decisions would then be enforceable in federal courts at little or no cost
to consumers. The legislation would also establish franchise standards

Contracts Relating to the Sale of Goods under the Uniform Commercial Code: A
Roadmap for Article Two, 73 Yare L.J. 199, 208 (1983).
M See, e.g., Wilson v. Scampoli, 228 A.2d 848 (D.C. Ct. App. 1967) (involving
the attempted return of a color television set which did not operate properly).
112 Sge Untrorm ComMERCIAL Copk §§ 2-606, -607(2) (Amiz. Rev. StaT. ANN, 88
44-2369, -2370 B (1987)).
(1;;7I;I§EOBM CommEercian, Cope § 2-608 (Amz, Rev. StaT. Ann, § 44-2371
(lgg%:;mom Commerciar Cope § 2-608(1) (Awmiz, Rev, StaT, AnN, § 44-2371 A
15 Contrast Unwrorm CommEerciar, Cope §§ 2-607(2), -608(3) and -608,
Comment 1 (Amiz. Rev. Star. AnN. §§ 44-2370 B, -2371 C and -2371 (1967)),
with UnrrorM Sares Act § 69 as interpreted in Authorized Supply Co. v. Swift,
271 F.2d 242 (9th Cir. 1959).
( gé};z;mom CommEerciar. Copg § 2-714 (Amz. Rev, Star, AnN, § 44-2303
1 .
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and set procedures for reimbursement of dealers for warranty repairs
or replacements.”

The situation of the low-income consumer is particularly critical.
Such consumers are inclined to react impulsively to unsatisfactory or
even fraudulent performance by sellers. Thus, they will often consider
a bad bargain as being at an end without taking appropriate steps to
preserve whatever rights they may have under existing law. The result
is default on the consumer’s part, a waiver of whatever rights he may
have had, and a general worsening of the plight engendered by the
originally bad bargain. It is no secret that disreputable sellers rely
on the fact that such consumers will not pursue the proper course of
action when confronted with a breach by the seller.'® Attorneys must
do their utmost to see that low-income consumers, especially, are ap-
prised of their rights and obligations. Legislators should give special
consideration to the problem of such persons when devising legislation
directed at giving relief to aggrieved consumers. One problem de-
serving close attention is the practice of so-called sewer-service by
whch defaulting consumers are never actually served, thus increasing
the already disproportionate number of default judgments entered
against low-income consumers."?

On the seller’s side, the Code makes a couple of changes in exist-
ing law which may be of significance to consumers. Under section
2-706, the seller’s right to resell goods where a buyer has refused to
accept them is liberalized. The seller’s lien is abolished and the only
prerequisite to resale by the seller is a breach by the buyer.® More-
over, on resale the seller need not account to the buyer for any profit
made on resale — the seller sells goods as his own.'”® If the buyer has
made a cash down-payment, his right to recover the down-payment is
unaffected by the fact that the seller has resold the goods at a profit.
The seller may retain twenty percent of the value of the total perform-
ance or $500 whichever is less.'? If the seller can show he was dam-
aged by the buyer’s breach, the buyer’s right to restitution is further
diminished by the amount of such damages.'®

The Motor Vehicle Time Sales Disclosure Act makes one change

W7 8, 27927, 2728, 90th Cong., 1st Sess. (1967).

118 See Note, Installment Sales: Plight of the Low-Income Buyer, 2 CoroMm, J.L.
& Soc, Pros, 1, 4 (1968).

"9 1d, at 9-12.

120 Sge UnrrorM ComiMeRciar, Cope § 2-706, Comment 1 (Arz. Rev. StaT.
Ann, § 44-2385 (1967)).

121 Unrrormv CommEeRciar, Cooe § 2-706(6), and Comment 11 (Awrz. Rev.
StaT, ANN, § 44-2385 F (1967)).

2” Unrrorne Comvmerciar, Cope § 2-718(2) (Armrz, Rev. Stat, Anw, § 44-2397
B (1967)).
( 123 I;l\)IZIZORM Comerciar, Cope § 2-718(8) (Arrz, Rev, StaT, AnN, § 44-2397 C

1967)).
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in the remedies provisions of the Code which is worth noting. Under
that statute a buyer is entitled to receive a completed copy of the sales
contract and, until he does, he may rescind it.'** This right to rescind
would appear to exist apart from any claim of defect or substantiality
of defect which is necessary under the Code. However, the Time
Sales Disclosure Act is unclear as to whether a buyer may recover all
or any part of his down-payment in this situation. Consequently, it
would seem that the Code’s rule of restitution discussed above would
be operable.’”® Thus, although the Motor Vehicle Time Sales Disclo-
sure Act sets forth a right to rescind, the Code determines the conse-
quences of such a rescission and the seller is entitled to retain twenty
percent of the total value of performance or $500, whichever is less,
in addition to his actual damages.

The proposed Uniform Consumer Credit Code and some more
recent state statutes introduce an interesting remedy for buyers who
are “taken in” by high-pressure door-to-door salesmen. Under these
statutes, the buyer is given a “cooling-off period,” a period of time vary-
ing from a number of days to the date of the actual receipt of the
goods, to reconsider his purchase, outside the influence of the salesman,
and cancel the contract.'®

Where, as is often the case, there is a secured obligation involved
in the form of a secured loan or a conditional sale, Article 9 governs.
It is worth noting at the outset that section 9-203(1), the statute of
frauds provision of Article 9, provides that a security interest is not
enforceable against anyone including the debtor unless the debtor has
signed a security agreement containing a description of the collateral.
This provision could prove to be a stumbling block to the secured
party who has been overly-concerned with satisfying the filing require-
ments of Article 9 in an effort to assure satisfactory priority as against
other creditors.

Assuming the existence of an enforceable security interest, the
creditor has a variety of available remedies under Part 5 of Article 9 in
case of default by the consumer. Probably the most significant is that
of repossession. Section 9-503 permits the creditor to include a clause
in the agreement which requires the debtor to make the collateral
available at a place convenient to both parties. No notice of
intention to repossess is required and the possibility of the secured
party’s using notice to cut off the debtor’s right to redeem the collateral

124 Anrz. REV. STAT. ANN, § 44-286 B (1967).

125 Recall that as discussed eatlier, the Code governs except as it is displaced
by special legislation. See note 11, supra.

126 Unrrorv. ConsumEer Creprr Cope §8 2501 to .505; Ill. Laws, 75th Gen.
Ass. (1967), S.B. 25, § 2B, approved July 26, 1967; Mass, Gen, Laws ch. 255 D,
§ 14 (1966); Micr. StaTt. Anw. § 19.417 (202(c)) (Supp. 1967). See Note, New
Consumer Credit Reforms in Illinois, 16 De Pauw L. Rev. 194, 197-202 (1967).
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which existed under Uniform Conditional Sales Act section 17 has been
eliminated. The only expressed limitation on repossession is that it
not involve a breach of the peace. Since consumer goods frequently
are not resalable at any meaningful price, secured parties often rely
on the threat of repossession to force consumer-debtors to pay.'¥ Un-
fortunately, there is nothing in either the Code or existing special legis-
lation which directly prohibits such conduct by secured parties. Per-
haps the obligation of good faith could be invoked as a limitation. In
fact, the obligation of good faith arguably should attend the exercise
of any and all remedies available to the secured party.

Except as to consumer goods for which the debtor has paid sixty
per cent of the cash price,'® the secured party may propose to retain
the goods in satisfaction of the debt by notifying the debtor in writing of
his intention to do s0.'* If the debtor does not object within thirty days,
the seller may retain the goods. However, such retention is in com-
plete satisfaction of the debt.

When the creditor must dispose of the collateral, or chooses to do
so, the Code is quite liberal in the restrictions it places on him. In
general the secured party is required only to exercise good faith and
act in a commercially reasonable manner in disposing of the collateral.’™®
Thus, a recent Arizona case'' holding that the secured party must obtain
at least fair market value on resale is overruled, unless “commer-
cially reasonable manner” is interpreted to mean realization of fair
market value. The Code, however, seems to be quite explicit in direct-
ing that fair market value is only one factor to be considered in deter-
mining that the secured party acted in a commercially reasonable

127 Note, Installment Sales: Plight of the Low-Income Buyer, 2 Corvom, J.L. &
Soc. Pros. 1, 9 (1966).

128 Unrrorm CommMEeRCiar, Cong § 9-505(1) (Armz. Rev, StaTt, Ann, § 44-3151 A
(1967)) provides that in such a case the secured party must dispose of the col-
lateral under § 9-504 (Arrz. Rev, StaT, ANN, § 44-3150 (1967)) and if he fails to
do so within 90 days after he takes possession, the debtor at his option may re-
cover in conversion or under § 9-507(1) (Armz. Rev. Star. Ann, § 44-3153 A
(1967)) dealing with secured parties’ liability. It probably should be noted that
the debtor may waive this protection by a signed statement subsequent to default.
B ‘(2;9116§1)J:-')omw CoMmMeRciAL Cope § 9-505(2) (Amrz. Rev. STaT. ANN., § 44-3151

130 Unrrorv Commercian Cope 88 9-504, -507(2) ,(’Amz Rev. Star. Ann, §8
44-3150, -3158 B (1967)) “Commercially reasonable” is an important concept
which is left essentially undefined by the Code. Section 9-507(2) does indicate
that dispositions approved in a judicial proceeding or by a bona fide creditors
committee “shall be deemed to be ‘commercially reasonable’.” That section also
provides that a sale in any recognized market, or at a price quoted in such a market,
or in conformity with reasonable commercial practices among dealers in the type
of property sold is a sale in a commercially reasonable manner. However, the
jmportant element of “recognized market” is also left undefined. See Alliance
Discount Corp. v. Shaw, 195 Pa. Super. 601, 171 A.2d 548 (1961) (“red book™
quotations for used cars do not constitute a “recognized market”); Hogan, The
gfguégd(ll’ggzy) and Default Proceedings Under the UCC, 47 Mmn, L. Rev. 205,

131 Colvin v. Superior Equip. Co., 96 Ariz. 113, 392 P.2d 778 (1964).



398 ARIZONA LAW REVIEW [Vor. 9

manner.’? Contrary to prior law, the secured party may resell privately
and avoid the losses sometimes occasioned by forced public sale.!®

Notice of the time and place of a public resale must be sent to
the debtor; in the case of a private resale, only notice of the time after
which resale is to be made need be sent.® Subject to the general
limitations of good faith and commercial reasonableness, and the specific
requirement of section 9-505(1),' there is no set period within which the
seller must dispose of the collateral. In contrast, the Uniform Condi-
tional Sales Act insisted on a public sale, contained elaborate provisions
for notice and required that the resale be made within thirty days of
repossession.'®

Under section 9-504(2) the secured party has a right to a deficiency
judgment unaffected by any question of election of remedies. There
was some doubt under prior law whether the seller could repossess,
resell and still sue for a deficiency. There is currently a heated debate
concerning the wisdom of the provision in the proposed Uniform Con-
sumer Credit Code which would require the secured party to elect
between repossession and suit on the personal obligation where the
original debt was $1,000 or less.'”” The argument against such a pro-
vision seems to be that it in effect permits buyers to rent or borrow
consumer goods rather than buy them.’® Election may nevertheless be
appropriate in the consumer context.

A change from prior law which may indirectly aid the consumer
in the case of resale is contained in section 9-504(4), under which the
purchaser of goods at resale is assured of good title even when the
resale fails to conform to the requirements of Article 9. This means
that the debtor’s remedy in case of an improperly conducted resale is

132 8p, UnirorM Commrrciar, Cope § 9-507(2) (Amz, Rev, Star, Ann, §
44-3153 B (1967)); Fort Knox Natl Bank v. Gustafson, 385 S.W.2d 198 (Ky.
1964); Hogan, The Secured Party and Default Proceedings Under the UCC, tz',f
MmN, L. Rev. 205, 218 (1962).

133 Unrrorm CommeRciar, Cobe § 9-504(8) (Amrz. Rev, Stat. Ann, § 44-8150
C (1967)). See Hogan, supra note 132, at 218, 221.

this_connection it should be noted that a secured party may purchase at any
public sale but may purchase at a private sale only if the collateral is of a type
customarily sold in a recognized market or is of a type which is the subject of
widely distributed standard price quotations. Uniform Commercial Code § 9-504(83)
Arniz. Rev. StaT, ANN, § 44-8150 C (1967)). See the discussion of the concept
of “a recognized market” in note 130.

134 UnrrorM CoMmMERcIaL, Copk § 9-504(8) (Arrz. Rev, StaT, Anw, § 44-3150 C
(1967)). Even this limited notice is unnecessary if the “collateral is perishable or
threatens to decline speedily in value or is of a type customarily sold on a recog-
nized market. . . .” See the discussion of the concept of “recognized market” in
note 180 supra.

135 Sge note 128, supra.

136 Unrrorm CoNDrrioNar Sares Acr § 19,

137 UnwrorMm Consumer Creprr Cope § 5.108.

138 Felsenfeld, Some Ruminations About Remedies in Consumer Credit Trans-
actions, 8 B.C. Inp, & Com, L. Rev, 535, 556-62 (1967).
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against the secured party, not the purchaser. But it also means that
more buyers will be interested in purchasing at resales since they need
not worry about the quality of title they will obtain. The result should
be more bidders and higher prices at resale.’®

Attachment and garnishment, two related remedies which are not
expressly provided for in the Code are of special importance in the
consumer context. Attachment is rigorously controlled by statute and
must be accompanied by affidavit and bond.™ Since the exemptions
are quite liberal,'¥! attachment does not seem to be a serious problem
for the consumer.”? Moreover, the danger of wrongful attachment is a
strong deterrent to its reckless use.'3

Garnishment, on the other hand, is a serious problem for the con-
sumer. Like wage assignments, garnishment affects what is the most
important asset of the debtor, his wages and livelihood.'# Some states,
including Arizona, allow garnishment prior to judgment, on the basis of
sworn affidavits, but most permit garnishment only after judgment.* By
Arizona statute, fifty percent of the earnings for services rendered at any
time within thirty days preceding service of the writ are exempted from
garnishment, if such earnings are necessary to the support of the debtor’s
family."¥ The federal Consumer Credit Protection Act will limit garn-
ishment to ten percent of the excess over thirty dollars per week or its
equivalent.” However, as with repossession, the threat of garnish-
ment is frequently as effective as actual garnishment. This is true in
large part because of the problem of “garnishment firing” — the dis-
charge of employees whose wages are garnished merely because the
employer does not wish to satisfy the obligations of a garnishment de-

139 There is a similar provision in Article 2 dealing with sales. See UnrrorMm
Commerciar, Cope § 2-706(5) (Anrz, Rev. StaT. Ann, § 44-2385 E (1967)).

140 Anrz, Rev. StAaT. ANnn. §8 12-1521, -1522, -1524 (1958).

141 See Anrz, Rev, StaT. ANN. §8 83-101 (1958).

142 Note, Installment Sales: Plight of the Low-Income Buyer, 2 Corvm. J.L. &
Soc. Pros. 1, 14 (1968).

183 (J,S. Fidelity & Guar. Co. v. Davis, 8 Ariz, App. 259, 413 P.2d 5380 (1966).

144 “Wage garnishment has been, without question, the creditor remedy most
devasting to the debtor, because the wage-earning consumer is completely depend-
ent on his job to provide for the welfare of himself and his family.” Jordan and
Warren, A Proposed Uniform Code for Consumer Credit, 8 B.C. Inp, & Com, L.
Rev. 441, 458 (1967)). Evidence indicates that personal bankruptcies are more
frequent where garnishment laws are liberal toward the creditor. Brunn, Wage
Garnishment in California: A Study and Recommendations, 53 Cavr, L. Rev.
iz]ﬁ%vl2%69(1965). Note, Wage Garnishment as a Collection Device, 1967 Wis.

c 145 S:s_eg f‘gisenfeld, supra note 138, at 564. See also Unrrorm Consumer CrEDIT
opE § 5.104.

14 See Arrz, Rev, STaT, ANN, §§ 12-1593, 33-11268 (1956).

147 8, 5, 90th Cong., 2d Sess. § 202(a) (Comm. Print 1968). Federal garnishment
regulation undoubtedly will be met with constitutional objections. However, both
the garnishment limitations and the garnishment-firing prohibition to be discussed
probably may be sustained on the basis of Congress’ power to legislate to the end of
economic stability on which the regulation purports to rest, S. 5, 90th Cong. 2d
Sess. § 2 (Comm. Print 1968), or the commerce power.
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fendant.® It would help if there were some way by which employers
did not have to become direct parties to the garnishment¥’ In any
case, the provision in the Arizona statute that employers may suffer
severe consequences for failure to satisfy the obligations of a garnish-
ment-defendant should be modified.® At least one jurisdiction has
sought to prohibit garnishment firing by statute.’! The federal Con-
sumer Credit Protection Act will proscribe the discharge of an em-
ployee because his wages have been garnished once.' However, such
prohibitions will inevitably involve problems of proof as to whether the
firing was precipated by the garnishment.'® Perhaps complete prohibi-
tion of garnishment as a remedy for consumer debts might be advisable,
especially since what little evidence there is indicates that garnishments
do more harm than good.'*

The secured obligor also has certain rights on default which should
be kept in mind. Under section 9-506 the debtor may redeem the re-
possessed goods at any time prior to disposition under section 9-504
or until retention under section 9-505(2) has become final. This time
limit could give the debtor greater redemption rights than he had
under the Uniform Conditional Sales Act which required that the right
of redemption be exercised within ten days.'® Of course, if the col-
lateral is disposed of within less than ten days the debtor’s right of re-
demption is correspondingly diminished. To redeem, the debtor must
tender payment of the debt due and also any expenses incurred by
the secured party in connection with the default.’® Moreover, accord-
ing to the Comment to section 9-506, in the case of an acceleration
clause the debtor must tender the entire balance of the debt. Under
the Uniform Conditional Sales Act it could be argued that a buyer in
default could reinstate the contract by paying the amount of past de-
faults, even if an acceleration clause were involved.'”

The use of acceleration clauses in consumer contracts is a matter
of serious concern. The Code does not suggest any limitations on their

(1;;8 I;)rdan & Warren, supra note 144, at 458; 2 Corum. J.L. & Soc. Pros. 1, 14

149 Perhaps some centrally administered hment agency could be devised

which would relieve the employer of the burdens of garnishment.

150 Aryz, Rev. StaT. Ann, § 12-1583 (1956) rather incredibly provides that 1f a
garnishee fails to answer within the time speclﬁed in the writ, the court may
judgment has been rendered against the defendant, render judgment by ciefault
against the garnishee for the full amount of the ]udgment against the defendant.

151 Sge N.Y. Sess. L. ch. 613, § 5252 (McKinney 1962).

1525, 5, 90th Cong., 2d Sess, § 208(a) (Comm Prmt 1968).

153 Sgp Felsenfeld, supra note 138 at 565,

154 1d, at 568.

155 Unrrorve ConprrioNar Sares Acr § 18,

(1;5;};1;1:90311 ComMmmMERCIAL CODE § 9-508 (Amz. Rev. Star. AnN, § 44-3152

157 Street v. Commercial Credit Co., 35 Ariz, 479, 281 P, 48 (1929); See Skﬂton
& Helstad, Protection of the Installment Buyer of Goods Under the Uniform Com-
mercial Code, 65 Mica. L. Rev, 1465, 1471 (1967).
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use and expressly permits clauses providing for acceleration prior to
default, subject only to the exercise of good faith.'® Neither the Motor
Vehicle Time Sales Disclosure Act nor the Arizona Small Loan Act
regulate the use of acceleration clauses. It has been suggested that
appropriate protective legislation would limit acceleration to use after
default.'®®

Under section 9-505, the debtor who has paid sixty per cent of the
cash price of consumer goods has a right to have the goods disposed
of within ninety days after repossession; as to other consumer goods the
debtor may force the seller to resell by objecting in writing within
thirty days after recipt of the seller’s notice of intention to retain. Sec-
tion 9-504(2) gives the debtor a right to any surplus resulting from
resale. If the secured party fails within ninety days after repossession
to dispose of consumer goods for which the debtor has paid sixty per
cent of the cost price, the debtor may recover either in conversion or
under section 9-507(1) dealing with a secured party’s liability generally
for non-compliance with Article 9.

Section 9-507(1) is intended to help the debtor insure that the
secured party will proceed according to the requirements of Article 9.
If the debtor discovers the seller is violating any provision of Part 5
of Article 9, the debtor may seek an order restraining such violation.
If he discovers a violation has already occurred, he may recover for any
loss caused by the seller’s failure to comply with Part 5. If the collateral
is consumer goods, the debtor is assured of a minimum recovery of an
amount not less than the credit service charge plus ten per cent of the
principal amount of the debt or the time-price differential plus ten per
cent of the cash price. A question left unresolved by the Code is the
effect of an improper disposition on the secured party’s right to a de-
ficiency judgment. The prevailing view under the Uniform Condi-
tional Sales Act was that a seller who failed to conduct a resale in the
proper manner would lose his claim for a deficiency.’® There is recent
evidence that the result will be the same under the Code.

Finally, two sources of relief to consumers not dealt with in the
Code should be mentioned. The first is Chapter XIII of the federal
bankruptey act providing for the establishment of a wage earner plan
by which the bankruptcy court assumes control of a wage earner’s prop-

158 See Unrrorm Commerciar Cooe § 1-208 and Comment (Arrz, Rev, StaT.
AnN. § 44-2215 (1967)). It also should be noted that under this section the debtor
is given the burden of proving lack of good faith.

159 Helstad, supra note 104, at 528,

160 See G. GILMORE, SECURITY INTERESTS IN PERSONAr. ProperTY § 44.9.4 (1965).

161 See Norton v. National Bank of Pine Bluff, 240 Ark. 143, 398 S.W. 2d 538
(19686), in which it was held that an improper disposition creates a presumption that
the collateral was worth as much as the debt and shifts the burden of proving other-
wise to the secured party.
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erty and wages, as they accrue, for the purpose of paying creditors
according to a plan approved by the creditors and administered by a
trustee in bankruptcy. Any person whose primary source of income is
in the form of wages or salary may request such a plan by asserting he
is insolvent or unable to pay his debts. The second is resort to con-
sumer credit counselling agencies. The creation of such agencies is
a relatively recent development based on the recognition that what
consumers, especially low-income consumers, often need most, is advice
on how to use credit wisely. Attorneys should not hesitate to suggest
that consumers seek the assistance of such agencies. Any legislative
revision should expressly provide for the creation of such agencies.}®

V. ConcrLusioN

This then is the present state of the law affecting consumers in
Arizona. It should be sufficient comment on the adequacy of existing
laws to conclude that the Uniform Commercial Code, a statute drafted
with the commercial context in mind, by default rather than design, in
substantial part regulates consumer transactions, What is needed
is a complete revision of the existing legislation so as to take account of
the many problems confronting the consumer today. More effective
regulation of the pre-contractual phase is necessary. Perhaps provi-
sion for private remedies against consumer frauds, now subject to public
attack, would be wise. Attention must also be given to the question
of freedom of contract. It should be obvious that freedom of con-
tract must be limited in the consumer context; in particular, clauses
providing for cross-collateral arrangements, wage assignments, the tak-
ing of liens on real estate as security, and acceleration before default
should be prohibited. Any such legislation should adopt the principle
of unconscionability as a general limitation on freedom of contract.
Finally, reform in the area of remedies is called for. Repossession and
deficiency judgments arguably are inappropriate in the consumer con-
text, Special attention must be given to the propriety of garnishment,
at least as presently constituted.

Federal legislation offering increased protection to the consumer
is imminent and will likely improve the situation. However, as with
other federal legislation, it will not necessarily be adequate to resolve
problems which are in important respects of a peculiarly local nature. Yet
the passage of federal legislation may well limit the power of local

162 The proposed Uniform Consumer Credit Code 88 7-101-113 specifically pro-
vides for the establishment of non-profit consumer credit counseling agencies. See
Dunham, Second Draft of Proposed Uniform Consumer Credit Code Now Being
Considered, 21 Pers. Fmn, L.Q. Rer. 75, 77 (1987).
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authorities to deal with these matters.”® The proposed Uniform Con-
sumer Credit Code is not without its problems, but merits close exam-
ination as an example of the type of comprehensive statute which is
needed. It is hoped that the foregoing examination of existing law has
suggested the degree of reform needed. Hopefully it has also provided
some clues to the sources of relief presently available to consumers.

163 The federal legislation will preempt state regulation of finance charges to the
extent that the state regulation is not substantially similar” to the federal provision
dealing with the same sublj 5, 90th Cong, 2d Sess. § 8(a), (b) (Comm.
Print 1968) The federal egxslatmn also will preempt state garnishment regulation
except to the extent that the state regulation is more demanding. S. 5, 90th
Cong., 2d Sess. § 204(1), (2) (Comm. Print 1968). See generally Buerger, The
‘Ii]éli{ggrszs %.aw Commissioners’ Consumer Credit Project, 19 Pers, Fmv, L.Q. Rep.



