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Perhaps in no other area of the law has progress been so conspicu-
ously absent as in the area of extraordinary writ practice. The extra-
ordinary writs of certiorari, mandamus, and prohibition remain much
as they were in the early days of the Chancellor and Courts of Equity,
even though all other areas of procedural law have thrown off the
shackles of excessive formalism which once surrounded early pleading.
In an era marked by the adoption of the Federal and Arizona Rules
of Civil Procedure, it would appear to the reasonable mind that the Alice
in Wonderland results brought about by Arizona’s archaic extraordi-
nary writ practice could not long persist—but they have. Not only
have Arizona practitioners had to contend with excessively formal plead-
ing requirements in extraordinary writ proceedings, but they have also
been unable to predict with any degree of certainty the outcome of such
proceedings. On the one hand, practitioners have been faced with courts
following the precedent of Emery v. Superior Court' and giving ab-
solute and unswerving adherence to the formalistic and hypertechnical
common law pleading requirements.? On the other hand, practitioners
have also been confronted by courts taking the opposite position, stating
that their duty is “to se¢ that essential justice is done” in that individual
case.® Faced with the widely divergent possibilities that a court will
ignore the merits and deny relief on technical grounds, or ignore techni-
calities and award relief solely on the merits, the Arizona practitioner
has truly been left to wander alone in the wilderness on those occasions
when an extraordinary writ was his client’s only hope.
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of Notre Dame, 1964; LL.B., Notre Dame Law School, 1967. Member, State Bar
of Indiana, State Bar of Arizona. Mr. Nelson served as Reporter for the Committee
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1 89 Ariz. 246, 360 P.2d 1025 (1961).

2 For example, in Korngold v. Wray, 9 Ariz. App. 594, 455 P.2d 276 (1969),
the court was aware of the injustice often produced by the Emery line of decisions,
but nevertheless felt compelled to follow precedent, stating:

We, however, must vacate the decision below on the basis of Emery despite
what we believe is an indefensibly rigid rule, incompatible with the rules of
fa'zxréless 2z=.116d flexibility generally observed in this state, Id. at 595, 455
P.2d at 276.

8 Genda v. Superior Ct., 103 Ariz. 240, 242, 439 P.2d 811, 813 (1968).
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The confusion in Arizona has been described by one writer in the
following terms:

One who seeks the extraordinary writ moves in a murky world
where statutes seem designed merely to confuse, where written
rules are either incomplete or lacking entirely, and where the
only path is in the footsteps of those who have gone before, a
good many of whom have fallen off the edge.*
If our legal system is to withstand the attacks being made upon it in this
time of social and economic upheaval and unrest, our laws and pro-
cedures must be productive of justice and such justice must be speedy.®

Motivated by these considerations, the Committee on Civil Practice
and Procedure of the Arizona Bar Association undertook the task of
drafting a set of uniform rules to modernize extraordinary writ practice
and procedure in Arizona. The Committee had as its goal the creation
and establishment of a simplified extraordinary writ procedure gov-
erning mandamus, certiorari, and prohibition, while at the same time
making no change in the substantive makeup of these writs, nor affecting
the superb speed of these extraordinary remedies. After years of un-
successful attempts and numerous false starts, the Rules of Procedure
for Special Actions were finally completed. The rules were adopted
by the Supreme Court of Arizona on August 1, 1969, and became ef-
fective January 1, 1970. The rules are contained in the 1969-70 supple-
ment to Volume 17 of the Arizona Revised Statutes Annotated,

The Rules of Procedure for Special Actions consist of eight in-
dividual rules, organized by subject matter as follows:

Rule 1. Nature of the Special Action.
2. Parties.
3. Questions Raised.
4. Procedure.
(a) Special action.
(b) Where action brought.
(c) Time for service of complaint and answer.
(d) Pleadings.
(e Trial
Interlocutory Orders and Stays; Ex Parte Orders.
Judgment.
Special Appellate Court Provisions.
Appeals.

To facilitate understanding of the rules, each one will be set out separ-
ately, followed by a discussion of the considerations which went into the

PN

¢ Lesher, Extraordinary Writs in the Appellate Courts of Arizona, 7 Aniz. L.
REv. 34 (1965) [hereinafter cited as Lesher].

5 C. BERNSTEIN, R. CLARK, C. SMITH, R. Davis, R. TuLLAR, C. BrowN, & J.
MoLLoY, EXTRAORDINARY WRITS IN ARIZONA 4 (1967) [hereinafter cited as EXTRA-
ORDINARY WRITS IN_ARIZONA]: “We cannot afford the luxury of allowing techni-
calities to effect [sic] or delay justice.” Id. at 5.
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establishment of that particular rule and a review of the applicable case
Iaw.

Rule I(a)

Relief previously obtained against a body, officer, or person by
writs of certiorari, mandamus, or prohibition in the trial or ap-
pellate courts shall be obtained in an action under this Rule, and
any reference in any statute or rule to any of these writs, unless
excepted in the next subsection, shall be deemed to refer to
the special action authorized under this Rule. Special forms
and proceedings for these writs are replaced by the special action
provided by this Rule, and designation of the proceedings as
certiorari, mandamus, or prohibition is neither necessary nor
proper. Except as authorized by statute, the special action shall
not be available where there is an equally plain, speedy, and
adequate remedy by appeal; and nothing in these rules shall
be construed as enlarging the scope of the relief traditionally
granted under the writs of certiorari, mandamus, and prohibi-
tion.

Rule 1(a) groups the traditional writs of certiorari, mandamus, and
prohibition under one label, the “special action.” In Arizona, there is a
constitutional as well as statutory basis for the issuance of writs of certi-
orari, mandamus, and prohibition.6 Rule 1(a) therefore does not
abolish these three writs or the remedies available thereunder, but merely
consolidates them under a single formal label.

Since the rules are designed to simplify procedure without modify-
ing substantive remedies or rights,” they may be adopted by the Supreme
Court of Arizona under its express constitutional power “to make rules
relative to all procedurall®] matters in any court.”® The Committee has

6 Ariz, CoNsT. art. 6, §§ 5, 18, as amended. Arizona has statutes on certiorari,
ARIZ, REV. STAT. ANN. §§ 12-2001 to -2007 (1956), and mandamus, ARIZ. REV. STAT.
ANN, §§8 12-2021 to -2029 (1956), but not on prohibition. The statutes which do
exist on mandamus are obsolete and limited, as was pointedly revealed in Emery v.
Superior Ct., 89 Ariz. 246, 360 P.2d 1025 (1961).

7 Ariz. REV. STAT. ANN. § 12-109(A) (1956) provides:

The supreme court, by rules promulgated from time to time, shall regulate
pleading, practice and procedure in judicial proceedings in all courts of
the state for the purpose of simplifying such pleading, practice and pro-
redure and promoting speedy determination of litigation upon its merits.
The rules shall not abridge, enlarge or modify substantive rights of a liti-
gant. (emphasis added).
This has been upheld as a valid withdrawal from the rule-making field by the legisla-
ture. Heat Pump Equip. Co. v. Glen Alden Corp., 93 Ariz. 361, 380 P.2d 1016
(1963); State v. Pierce, 59 Ariz. 411, 129 P.2d 916 (1942); Burney v. Lee, 59 Ariz.
360, 129 P.2d 308 (1942).

8 The rule-making power of the Supreme Court of Arizona is similar to that of
the United States Supreme Court, i.e., both are limited to procedural matters.
The United States Supreme Court defined procedural matters, and thus the extent
of its own rulemaking power, in Sibbach v. Wilson & Co., 312 U.S. 1, 14 (1941):

The test must be whether a rule really regulates procedure,—the judicial
process for enforcing rights and duties recognized by substantive law and
for justly administering remedy and redress for disregard or infraction of

em.
9 Ariz. CONST. art. 6, § 5.
The Supreme Court of Arizona has often discussed and expanded its rule-
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been careful to avoid any possible claim that constitutionally authorized
writs have been abolished, and both the New York!® and Colorado!!
experiences with similar special action rules indicate that no amendment
to the Arizona constitution would be necessary to make the new rule
effective.12 )

Relief under rule 1(a) may be obtained against a body, officer, or

making powers. For example, in the case of Gonzales v. Whitney, 90 Ariz. 324,
367 P.2d 668 (1961), the court held valid the service of a writ of garnishment by a
private process server under Rule 4(b) of the Arizona Rules of Civil Procedure,
despite the fact that a statute provided for service by a sheriff or constable. And in
Heat Pump Equip. Co. v. Glen Alden Corp., 93 Ariz. 361, 380 P.2d 1016 (1963),
the Arizona court upheld a judicial amendment to Rule 4 of the Arizona Rules
of Civil Procedure relating to personal service of process outside of the state, hold-
ing that this was a procedural matter within the court’s rule-making power. It is
clear that the rule-making powers of the judiciary should not be taken lightly.
Burney v. Lee, 59 Ariz. 360, 129 P.2d 308 (1942).

10 N.Y. Cmv. Prac. Law § 7801 (McKinney 1963). The New York courts have
stated that a proceeding under their version of the Special Action Rules encom-
passes the relief previously obtained by certiorari, mandamus, and prohibition, and
that the new rules merely eliminate the procedural distinctions between the writs
without altering the substantive rights. Strippoli v. Bickal, 42 Misc. 2d 475, 248
N.Y.S.2d 588 (Sup. Ct.), rev’d on other grounds, 21 A.D.2d 365, 250 N.Y.S.2d 969
(1964); Davidson v. Common Counsel, 40 Misc. 2d 1053, 244 N.Y.S.2d 385 (Sup.
Ct. 1963); Barone v. Adams, 39 Misc. 2d 227, 240 N.Y.S.2d 390 (Sup. Ct.), revd
on other grounds, 20 A.D.2d 790, 248 N.Y.S.2d 72 (1963). Since the newly
adopted Arizona rules are based to an extent on the New York rules, it is likely
that the Arizona courts will follow New York in their interpretation of the rules,

11 Coro. R. Civ. P. 106, as amended. Colorado began its experiment with a single
label rule back in 1941. In order to prevent any possible attack on its rules, Colorado
amended its constitution [CoLo. CONST. art. 6, § 31 to give its supreme court express
original jurisdiction over writs authorized by “rule of court.” However, Colorado
did retain the traditional names for the extraordinary writs in its constitution, even
though it has technically abolished these writs by Rule 106(a) of the Colorado
Rules of Civil Procedure.

The Arizona constitution, article 6, section 5(4), grants the Supreme Court
of Arizona the power to issue certain specific writs “and all other writs necessary and
proper to the complete exercise of its appellate and revisory jurisdiction,” Since
this language is similar to the Colorado amendment, it would seem that the
Arizona constitution already provides for the things authorized by the Colorado
amendment. Colorado cases have upheld actions under the rules, Hall v. Denver,
117 Colo. 508, 190 P.2d 122 (1948), and there would seem to be no reason why
Arizona courts would not do the same, in light of the similarities between the two
sets of rules and the two constitutions.

12 Cf. the adoption of the Federal Rules of Civil Procedure by the United States
Supreme Court. No new congressional action was required when these rules
were adopted, even though the rules had a marked effect on existing practice and
procedure. In discussing the validity of the federal rules, one authority stated:

The Chief Justice’s theory was that Rule 82 dealt with jurisdiction of the

subject matter and venue; that Rule 4(f) dealt with the procedure for

bringing a party before the court and not subject matter jurisdiction or
venue; and that while ‘most alterations of the rules of practice and pro-
cedure may and often do affect the rights of litigants’ that ‘Congress’ pro-
hibition of any alteration of substantive rights of litigants was obviously

not addressed to such incidental effects as necessarily attend the adoption

of the prescribed new rules of procedure upon the rights of litigants who,

agreeably to rules of practice and procedure, have been brought before a

court authorized to determine their rights’ Rule 4(f) relates merely to the

manner and means for enforcement of a right. ‘In this sense the rule is a

rule of procedure and not of substantive right, and is not subject to the

prohibition of the Enabling Act.’
1A J. MooRE, FEDERAL PRACTICE 1 10.501 [3], at 5029 (2d ed. 1959), discussing
Mississippi Publishing Corp. v. Murphree, 326 U.S, 438 (1946).
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person, provided it was obtainable before the adoption of the Special Ac-
tion Rules. It is therefore mecessary to look to the preexisting law to
determine whether relief is available. The certiorari statute authorized
relief where an inferior tribunal, board, or officer had exceeded its
jurisdiction.’® The writ was to be directed to the inferior tribunal, board,
or officer, or to any person having custody of the records or proceedings
to be certified.’* Mandamus could issue to any person, inferior tribunal,
corporation, or board.’* While there is no comparable statute governing
the writ of prohibition, Arizona cases indicate that prohibition may issue
to prevent inferjor courts, tribunals, officers, or other persons from ex-
ceeding or exercising a jurisdiction with which they have not been
vested by law.2¢ For example, writs of prohibition have been issued to
prevent action by a court of appeals,’? a superior court,’® a justice of the
peace,!® and an administrative agency.?®

Rule 1(a) expressly states that a special action is mot available
whenever there is “an equally plain, speedy, and adequate remedy by
appeal.” Although this standard reflects existing Arizona case law, there
is some question as to its exact meaning. For example, although Arizona
Revised Statutes Annotated section 12-2001 (1956), which governs the
issuance of the writ of certiorari, sets forth the strict standard that certi-
orari is available only when “there is no appeal, nor, in the judgment of
the court, a plain, speedy and adequate remedy,” the Supreme Court of
Arizona relaxed this requirement in Genda v. Superior Court,?! indicat-
ing that certiorari may issue even where an appeal is available, as long as
the appeal is not an equally plain, speedy, and adequate remedy.

This measure of equality has also been applied to prohibition?? and
mandamus??® but there is some question as to what constitutes a plain,
speedy, and adequate alternative remedy so as to preclude the use of
the latter writ. In the past, it was thought that the Administrative Re-
view Act?* might provide such a remedy so as to bar the use of manda-
mus in that area. Although two Arizona cases have held that it does,?®

13 Ariz. REv. STAT. ANN. § 12-2001 (1956).

14 ARriz. Rev. STAT. ANN. § 12-2002 (1956).

15 Ariz. REv. STAT. ANN. § 12-2021 (1956).

16 Hislop v. Rodgers, 54 Ariz. 101, 92 P.2d 527 (1939).

17 State v, Court of Appeals, 101 Ariz. 166, 416 P.2d 599 (1966).

18 State ex rel. Corbin v. Superior Ct., 100 Ariz. 373, 414 P.2d 746 (1966).

19 Peterson v. Jacobson, 2 Ariz. App. 593, 411 P.2d 31 (1966).

20 C%rporaﬁon Comm’n v. Pacific Motor Trucking Co., 97 Ariz. 157, 398 P.2d
114 (1964).

21 103 Ariz. 240, 439 P.2d 811 (19683). :

22 Caruso v. Superior Ct., 100 Ariz. 167, 412 P.2d 463 (1966). The Caruso
case was the first to expand the traditional requirement for extraordinary writs
that there must be no other plain, speedy and adequate remedy at law. Hatch v.
Emery, 1 Ariz. App. 142, 400 P.2d 349 (1965) (mandamus).

23 Morrison v. Stanford, 100 Ariz. 211, 412 P.2d 708 (1966).

24 ARiz. REV. STAT. ANN. § 12-901 ez seq. (1956).

26 Rhodes v. Clark, 92 Ariz. 31, 373 P.2d 348 (1962); State Bd. of Technical
Registration v. Bauer, 84 Ariz. 237, 326 P.2d 358 (1958).
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another has held that it does not.26 And in In re Trico Electric Co-op,
Inc.,27 the Supreme Court of Arizona stated that the availability of appeal
does not necessarily bar the use of mandamus to review a determination
of the Corporation Commission, noting the “long and costly procedures
inherent in the ordinary processes of appeal.” More recently, in Phelps
Dodge Corp. v. Superior Court,?® the Arizona court of appeals held that
an appeal is not an adequate remedy for a denial of discovery proceedings,
but that mandamus or certiorari are. Thus, it would seem that the
standard set forth in rule 1(a) allowing a special action where no equally
plain, speedy, and adequate remedy by appeal exists, is consistent with
former practice in regard to all three writs.

It should be noted here that the writ of quo warranto, provided for
in Arizona both by constitution and statute,2® was specifically excluded
from the operation of the Special Action Rules. Arizona quo warranto
is a substantial expansion of common law quo warranto, which provided
only for the removal of an illegal claimant to an office, while the Arizona
statute provides also for a determination of the legitimate holder of that
office.30

There were several reasons for the exclusion of quo warranto from
the Special Action Rules. First, quo warranto procedure bears little
resemblance to the procedure for the other writs in the parties or the
pleadings. A quo warranto complaint is normally filed by the Attorney
General®* or the County Attorney,®2 and an individual may file only if
these officers refuse,3® and then only if he himself claims the office in
question.?* The pleadings in a quo warranto action are also different,
because the claimant in quo warranto must plead an exhaustion of rem-
edies, while this is not necessary for the other writs.?5

Second, no real problems exist as to quo warranto, a writ which is
rarely used and which is not causing any particular procedural diffi-
culties. There were more petitions for writs of certiorari, mandamus,
and prohibition in a week’s time than there are likely to be quo warranto

26 Senner v. Bank of Douglas, 88 Ariz. 194, 354 P.2d 48 (1960). However,
it has been held that one seeking an extraordmary writ must pursue his adminis-
trative remedies prior to seeking a writ. In Morris v. Woolery, 103 Ariz. 392,
442 P.2d 839 (1968), the court held that failure of the petitioner to pursue admm-
istrative remedies available to him precluded consideration of his petition for
mandamus to compel the director of the Department of Property Valuation to act.

27 92 Ariz, 373, 389, 377 P.2d 309, 321 (1962).

28 7 Ariz. App. 277, 438 P.2d 424 (1968)

(129*;6})\311 ConsT. art. 6, §§ 5, 18; Ariz. REV. STAT. ANN. §§ 12-2041 to -2045
P 31050Amz(19.215{3=.v. STAT. ANN. § 12-2044 (1956); Abbey v. Green, 28 Ariz. 53, 235

31 Ariz. Rev. STAT. ANN. § 12-2041 (1956).

32 Ariz. REv. STAT. ANN. § 12-2042 (1956).

83 Ariz. REv. STAT. ANN. § 12-2043 (1956).

84 Skinner v. City of Phoenix, 54 Ariz. 316, 95 P.2d 424 (1939).

85 Garcia v. Sedillo, 70 Ariz. 192, 218 P. 2d 721 (1950).
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proceedings in a decade,3® and the factors of immediacy found in other
extraordinary writ proceedings rarely apply in quo warranto situations.

Third, quo warranto usually involves a trial, since the right to the
office normally depends on a question of fact.3? However, this factual
element is rarely present in proceedings under the other three writs. In
addition, these three writs are usually initiated in the appellate system
while quo warranto is intended to be an original proceeding originating
in the trial court. As Judge Lesher has observed, the whole quo warranto
procedure is one “which the appellate court is ill-equipped to follow.”38

Finally, as noted below, Special Action Rule 3 enumerates the types
of questions which may be raised in special action proceedings, and while
these questions are common to the writs of certiorari, mandamus, and
prohibition, they normally have little to do with quo warranto. In
order to have included the writ of quo warranto within the rules governing
special actions, the Committee would have been required to create special
subdivisions for each of the individual rules. Such a procedure would
have been futile since all it would have accomplished would have been to
rename quo warranto instead of merging it with the other writs. For
these reasoms, the extraordinary writ of quo warranto, though at first
blush appearing similar to the writs of certiorari, mandamus, and pro-
hibition, was found to be unique and was therefore not included in the
new rule.

Rule 1(b)

Where a statute expressly authorizes proceedings under certi-
orari, mandamus, or prohibition, the proceedings shall be known
as a statutory special action, as distinguished from those appli-
cations for writs of certiorari, mandamus, or prohibition, origi-
nating under A.R.S. §§ 12-2001, 12-2029 or the common law,
which are special actions. Where a statutory special action is
involved, the questions to be raised and considered are wholly
unaffected by this Rule, but the provisions of this Rule as to
parties, procedure, interlocutory orders and stays, and judg-
ments shall apply.

Arizona statutes provide for extensive use of certiorari and manda-
mus as a special or administrative review,3® and rule 1(b) directs that

86 EXTRAORDINARY WRITS IN ARIZONA, supra note 5, at 3.

87 Abbey v. Green, 28 Ariz. 53, 235 P. 150 (1925). In theory, quo warranto
could be used for purposes other than trying the right to a public office, but the
Arizona experience is that this rarely happens.

88 1esher, supra note 4, at 41.

39 Review by certiorari is authorized in Arrz. Rev. STAT. ANN. § 2-330(A)
(1956) (airport zoming); § 9-465(E) (1956) (boards of adjustment); § 9-957(C)
(Supp. 1969-70) (firemen’s pensions); § 11-402 (1956) (county officers); § 23-
951 (Supp. 1969-70) (workmen’s compensation); § 28-236 (Supp. 1969-70) (high-
way patrol); § 32-1264(D) (1956) (dentistry licenses); and §§ 36-788, -1716
(Supp. 1969-70) (air pollution). Review by mandamus is authorized in Ariz. REv.
STAT. ANN. § 3-1010(B) (Supp. 1969-70) (coliseum and exposition center bonds);
§ 11-808(D) (1956) (zoning); § 23-948 (Supp. 1969-70) (workmen’s compensa-
tion); § 28-1585 (Supp. 1969-70) (use tax); § 30-413 (1956) (power districts);
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these actions shall be known as “statutory special actions.” These statu-
tory applications of the actions differ from the common law writs in that
they are not discretionary nor subordinate to a right of appeal since they
are, in fact, the right of appeal. Rule 1(b) does not change the scope of
the review or the questions to be decided in any statutory special action.
However, the provisions of the Special Action Rules relating to parties,
procedure, interlocutory orders and stays, and judgments do apply to the
statutory special action. In addition, rule 1(b) is intended to include
not only existing statutory special actions but also any new ones which
might be created by the legislature.

Rule 2(a)

Parties. Any person who previously could institute an applica-

tion for a writ of mandamus, prohibition, or certiorari may in-

stitute proceedings for a special action. The complaint shall

join as a defendant the body, officer, or person against whom
relief is sought. If any public body, tribunal, or officer is
named as a defendant, the real party or parties in interest shall

also be joined as defendants.

Rule 2(a) provides that where a public officer, board, or tribunal is
named in the application as defendant, the affidavit or petition shall also
disclose the name or names of the real party or parties in interest, who
shall be joined as defendants. In respect to disclosure of real parties in
interest, this is similar to the practice now being followed. For exam-
ple, Rule 1(b)(2) of the Rules of the Supreme Court of Arizona provides
that in an application for issuance of a writ under the court’s original
jurisdiction that the

petition shall also disclose the name or names of the real party

or parties in interest, if any, or parties whose interest would be

directly affected by the proceedings.

Rule 2(a) of the Special Action Rules is particularly applicable
when an order is directed to an official who has only a nominal interest in
the subject matter of the action, as is often the case when the action is
directed to a superior court. The truly interested parties are generally
those engaged in a trial before the court. Before the new rule, the
practice had been to direct the writ in form to the court, but, in fact, to
leave its disposition to the parties before that court.?® Under the new

§35-408 (1956) (public finance); § 36-1416 (1956) (municipal housing); § 36-
1485 (1956) (slum clearance); § 38-431.03 (Supp. 1969-70) (public officers);
§ 40-422(A) (1956) (public utilities); § 42-123(B) (5) (Supp. 1969-70) (tax
assessments and collections); and §§ 45-1512, -1731 (1956) (irrigation districts).

40 For an illustration of this type of proceeding, see Miller v. Superior Ct.,
88 Ariz. 349, 356 P.2d 699 (1960). However, Stouffer Hosp. Foods Serv., Inc. v.
Superior Ct., 9 Ariz. App. 138, 449 P.2d 975 (1969), is a good example of the
circumstance where the lower court may itself be a real party in interest in an extra-
ordinary writ proceeding. In that case, the court of appeals granted a peremptory
writ prohibiting trial in a superior court action where the lower court had ignored a
stipulation by all parties to continue the trial date until a recently joined party
could prepare its case. The superior court’s concern with its own calendar and
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rule the action still must be directed to the court and the individual judge
being reviewed so that such court or judge may respond if necessary.
But, in addition to requiring disclosure of the real parties in interest, the
rule has added the directive that such parties also shall be joined in the
proceedings so that there will be direct service upon them. Thus, any
notice requirements that may be found in federal or Arizona case law
will be satisfied.4

Rule 2(a) should also be read in conjunction with Rule 17(a) of
the Arizona Rules of Civil Procedure, which requires that every action
shall be prosecuted in the name of the real party in interest, and of an
Arizona statute which requires that one who seeks certiorari must be
beneficially interested in the results.*2 Rules 19 and 20 of the Arizona
Rules of Civil Procedure, relating to joinder of parties, should also be
consulted when determining the proper parties to the action.

Rule 2(b)

Other persons. The court may direct that notice of the action

be given to any person. It may allow other persons to intervene

subject to the provisions of Rule 24 of the Rules of Civil Pro-

cedure; or may order their joinder as parties; or may allow
them to participate amicus curiae.

This subsection of the new rule provides no significant substantive
change in existing law since Rules 19 and 20 of the Arizona Rules of
Civil Procedure already provide for joinder of additional parties and rule
24 provides for intervention in appropriate cases. This section was
adopted from the New York Special Action Rule,*® but was modified
in order to make the rules for joinder and intervention in special actions
more nearly identical to those under the Arizona Rules of Civil Procedure.
Intervention is, in fact, expressly made subject to the provisions of those
rules.

Rule 3(a)

The only questions that may be raised in a special action
are:
(@) Whether the defendant has failed to exercise discre-

tion which he has a duty to exercise; or to perform a duty re-
quired by law as to which he has no discretion; . .. .

Rule 3(a) provides the remedies formerly provided by the writ of
mandamus in Arizona. The supreme court’s power to issue writs of

scheduling process gave it a legitimate concern in the proceedings. See also Itule v.
Farley, 94 Ariz. 242, 383 P.2d 127 (1963). There, mandamus was used to compel
reassignment of a case to another judge after a proper affidavit of bias and preju-
dice had been filed and ignored.
41 Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950); State
Bd of Technical Registration v. McDaniel, 84 Ariz, 223, 326 P.2d 348 (1958).
2 Ariz. Rev. STAT. ANN. § 12-2002 (1956) See also Lesher, supra note 4, at 37.
43 N.Y. Civ. Prac. Law § 7802(d) (McKinney 1963).
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mandamus is of both a constitutional#* and statutory nature,*® and Ari-
zona statutes and case law had established the following requirements for
the issuance of the writ. Mandamus will issue to

1. Compel performance of an act;

2. That is ministerial in character;

3. Which the law imposes as a duty resulting from an office,
trust or station;

4. Where there is no plain, adequate and speedy remedy at
lawl461;

5. According to equitable discretion;

6. On complaint of a party beneficially interested;

7. To a person, inferior tribunal, corporation or board as re-
spondent 47

It is provided by statute that mandamus may be brought to compel
a performance.*® In Smoker v. Bolin'® the Supreme Court of Arizona
stated:

Tt has been held many times that the term ‘mandamus’ applies
only to a proceeding brought to compel the performance of an
act, and not to one to restrain action; mandamus is not a sub-
stitute for a negative injunction.

This distinction and resulting limitation is no longer a dispositive factor
since the Special Action Rules have consolidated mandamus, certiorari,
and prohibition into a single action, and the injunctive relief formerly
available under prohibition may now be obtained in the same special
action, thus eliminating problems of labeling.

Traditionally, the relief available by mandamus was quite limited by
the “ministerial” requirement. As one author has stated:

The guiding general principles under the older cases seemed to
be these: if a public official has a legal duty to perform a
ministerial act, having no discretion in the manner of its per-
formance, mandamus will compel him to act, and may tell him
how to act; if that public official has a legal duty to do some
act, but has a discretion as to how it will be done (e.g., to
make a decision between alternatives), the writ will issue to
compel the doing of the act, but not to dictate the manner of
performance (i.e., the choice of alternatives). In passing, it
might be observed that these ‘rules,” while clearly stated in
some cases to be such, never were, even in early days, as clear

44 ARriz. ConsT. art. 6, § 5(1), as amended, grants the supreme court the power
to issue writs of mandamus, and Ariz. ConsT. art. 6, § 18, as amended, grants this
same power to the superior courts. The supreme court’s appellate jurisdiction over
mandamus is established by Ariz. CoNsT. art. 6, § 5(4), as amended, and the court
(135 63.91);;83515 is given jurisdiction by ARriz. REv. STAT. ANN. § 12-120.21(A)(3) (Supp.

45 ARriz. REV. STAT. ANN. §§ 12-2021 to -2029 (1956). See also note 39 supra.

48 See text accompanying notes 21-28 supra.

47 EXTRAORDINARY WRITS IN ARIZONA, supra note 5, at 78-79.

48 Ariz. Rev. STAT. ANN. § 12-2021 (1956).

49 85 Ariz, 171, 173, 333 P.2d 977, 978 (1958).
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and certain as they were sometimes made to appear.5°

There is no question that the more recent cases have tended to broaden
the traditional scope of mandamus. The fact that discretion may have
been exercised is no longer a complete bar to relief by mandamus since
the courts have held that, although they normally will not control the ex-
ercise of discretion, they may do so if the respondent has acted arbi-
trarily or has abused his discretion.’ This does not mean that the peti-
tioner must establish bad motivation—he need only show conduct
which the court deems unreasonable’? or ultra vires.?®

Finally, it should be noted that since a special action requests
extraordinary relief, the court therefore has an “equitable” discretion
to accept or deny jurisdiction. The applicant must show, as in all law-
suits, that he has standing and that the matter is subject to judicial re-
view, and in addition, must carry the burden of persuading the court
that the discretionary requirements have been satisfied. And when re-
questing mandamus-type relief under 3(a), the applicant must also show
that he has an immediate right to that which he is demanding.5*

Rule 3(b)

Whether the defendant has proceeded or is threatening to pro-

ceed without or in excess of jurisdiction or legal authority; . . .

Rule 3(b) provides for the relief formerly granted by the writs of
certiorari and prohibition. Prohibition has traditionally been available
“only where an inferior tribunal is acting without or in excess of its juris-
diction.”®® Actually, both certiorari and prohibition deal with acts in ex-
cess of jurisdiction. Where the act is pending or threatened, prohibition
is used;%® where the act is completed, certiorari is proper.’” However,

50 Yesher, supra note 4, at 42,

51 Rhodes v. Clark, 92 Ariz. 31, 373 P.2d 348 (1962). See also Thiel v. In-
dustrial Comm’n, 97 Ariz. 49, 396 P.2d 617 (1964); Albins v. Superior Cft., 7
Ariz. App. 264, 438 P.2d 333 (1968); State ex rel. Green v. Superior Ct., 3 Ariz.
%p.(gg,s;ﬂs P.2d 487 (1966); Brown v. Superior Ct., 2 Ariz. App. 434, 409 P.2d

52 Brown v. City of Phoenix, 77 Ariz. 368, 272 P.2d 358 (1954).

53 Morrison v. Stanford, 100 Ariz. 211, 412 P.2d 708 (1966).

64 O’Brien v. Superior Ct., 102 Ariz. 570, 435 P.2d 44 (1967).

65 In re Adoption of West, 87 Ariz. 234, 350 P.2d 125 (1960). See also
State v. Superior Ct., 103 Ariz. 208, 439 P.2d 294 (1968) (habeas corpus); Justice
Ct. v. Keswick, 102 Ariz. 536, 433 P.2d 984 (1967); Wright v. Stidham, 95 Ariz.
316, 390 P.2d 107 (1964) (contempt power); McClendon v. Superior Ct., 6 Ariz.
App. 497, 433 P.2d 989 (1967) (exclusive juvenile court jurisdiction).

56 Rothweiler v. Superior Ct., 100 Ariz. 37, 410 P.2d 479 (1966); Burke v.
Superior Ct., 3 Ariz. App. 576, 416 P.2d 997 (1966); Jacobson v. Superior Ct.,
1 Ariz. App. 342, 402 P.2d 1018 (1965).

57 Genda v. Superior Ct.,, 103 Ariz. 240, 439 P.2d 811 (1968); State ex rel.
Ronan v. Superior Ct., 95 Ariz. 319, 390 P.2d 109 (1964). ARiz. REV. STAT. ANN.
§ 12-2001 (1956) grants certiorari relief where an inferior tribunal or officer has
exceeded its jurisdiction. On the’ interplay between the writs of certiorari and pro-
hibition, see Lesher, supra note 4, at 43. A classic function of both prohibition and
certiorari is fo control acts beyond the jurisdiction of an official body. Prohibi-
tion has been so used in Justice Ct. v. Keswick, 102 Ariz. 536, 433 P.2d 984
(1967), and in McClendon v. Superior Ct.,, 6 Ariz. App. 497, 433 P.2d 989 (1967).
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these traditional nominative distinctions are no longer so discernible.
For example, in State v. Superior Court,%® the Supreme Court of Arizona
said:

We will consider any application to this Court which states

sufficient facts to justify relief irrespective of its technical de-

nomination.
And of course with the new special action, technical denomination is
no longer important.

Rule 3(c)

Whether a determination was arbitrary and capricious or an

abuse of discretion.

In the past it was often said by Arizona courts that prohibition
would not lie merely to correct error, irregularity, or mistake in the pro-
ceedings of an inferior tribunal.?® Similarly, “[c]ertiorari issues only to
test jurisdiction, and not to determine whether it was erroneously exer-
cised.”s® Although these principles have never been expressly repudi-
ated, recent cases indicate that they are no longer binding standards, and
that the court will “see that essential justice is done.”’®! For example,
in discussing certiorari, the Supreme Court of Arizona in State ex rel.
Ronan v. Superior Court®? stated:

[IIf the court abused its discretion, or failed regularly to pursue

its authority, which has the same meaning, the reviewing court

might examine the evidence bearing on jurisdiction or abuse of

discretion, but not with a view to determine facts or draw con-
clusions therefrom respecting guilt.3

And in Genda v. Superior Court, % the same court said:

Traditionally, it was the practice of this Court to issue certiorari
only to test jurisdiction and not to determine whether it was er-
roneously exercised. [Citations omitted]. More recent cases,
however, reflect a more liberal approach to the issuance of ex-
traordinary writs, with our primary concern to see that essential
justice is done in the individual case.%®

A more liberal approach to the use of prohibition has also been

Certiorari has been used for this purpose in State ex rel. Ronan v. Superior Ct., 95
Ariz. 319, 390 P.2d 109 (1964).

58 103 Ariz. 208, 210, 439 P.2d 294, 296 (1968).

59 Loftus v. Russell, 69 Ariz. 245, 212 P.2d 91 (1949); Bank of Arizona v.
Superior Ct., 30 Ariz. 72, 245 P. 366 (1926); Van Dyke v. Superior Ct., 24
Ariz. 508, 211 P. 576 (1922).

60 Ward v. Stevens, 86 Ariz. 222, 226, 344 P.2d 491, 493 (1959). See also
Hazard v. Superior Ct., 82 Ariz. 211, 310 "P.2d 830 (1957) State ex rel. Andrews
v. Superior Ct., 39 Ariz, 242, 5 p2d 192 (1931). The Hazard case made it clear
that certiorari would not be used to correct error committed by a lower tribunal
n091;1 ;c); weigh the evidence. Batty v. State Dental Bd., 57 Ariz. 239, 112 P.2d 870
a

61 Caruso v. Superior Ct., 100 Ariz. 167, 172, 412 P.2d 463, 466 (1966).

62 95 Ariz. 319, 390 P.2d 109 (1964).

63 Id. at 322, 390 P.2d at 111.

64 103 Ariz. 240, 439 P.2d 811 (1968).

85 Id. at 242, 439 P.2d at 813.
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followed and that writ has been allowed as a proper means of correcting
an abuse of discretion by a lower court.® And, as noted in the discussion
of rule 3(a), Arizona courts have also stated that they will correct an
arbitrary exercise of discretion in mandamus proceedings.’” Thus, rule
3(c) adopts the modern view of Arizona courts that extraordinary pro-
ceedings are available even where the sole purpose is to review the exer-
cise of discretion.

As originally drafted, rule 3(c) would have included, as one of the
questions that may be raised in a special action proceeding, whether “essen-
tial justice” has been done. This phrase comes directly from the lan-
guage used by the court in Genda. While the phrase often describes
what the courts have done in extraordinary writ proceedings in recent
years, it nevertheless seems overly broad and probably does not repre-
sent the relief which was actually available under the writs of certiorari,
mandamus, and prohibition. The Committee felt that the inclusion of
such a provision would amount to an invitation for numerous displeased
litigants to institute special actions when they would not have done so
under previously existing procedures. Therefore, the Committee decided
that the rules should not specifically include this as a question which
could be raised in a special action proceeding. The concept, however,
still survives as part of the substantive case law, and will continue to be
applied and hopefully clarified by future decisions.

Another proposed subsection of rule 3 which was omitted prior to
adoption would have provided that an applicant could raise the ques-
tion of whether a determination was “supported by substantial evidence
on the entire record.” Although scope of review is an integral part of
extraordinary writ proceedings, this provision governing such scope was
ultimately omitted from the rule. A discussion of the case law on scope
of review in certiorari proceeding will clarify this omission.

The scope of review in certiorari proceedings varies from state to
state, depending upon the particular state’s case law and statutes.® In
Arizona, the scope of review is purportedly governed by Arizona Re-
vised Statutes Annotated section 12-2006 (1956), which provides:

The review upon writ of certiorari shall not be extended further

than to determine whether the inferior tribunal, board or officer

has regularly pursued its authority.

As far as case law is concerned a gereral rule in certiorari proceedings,
if, indeed, any such generalization may be made, is that there will be
no review of the weight and sufficiency of the evidence upon which the

66 State Bd. of Technical Registration v. McDaniel, 84 Ariz. 223, 326 P.2d 348
(1958). See Lesher, supra note 4, at 43.

67 See notes 50-53 supra, and accompanying text. See also Hertz Drive-Ur-Self
Sys., Inc. v. Tucson Airport Authority, 81 Ariz. 80, 299 P.2d 1071 (1956); Brown
v. City of Phoenix, 77 Ariz. 368, 272 P.2d 358 (1954).

68 14 CJ.S. Certiorari § 170 (1939).
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lower tribunal’s decision was based®® and the early Arizona cases followed
this traditional view.’® Eventually, however, Arizona courts deviated
from this rule by carving out an exception. In Hunt v. Norton,’ the
supreme court held that “the sufficiency of the evidence may be reviewed
in determining jurisdictional facts.” And in Gibbons v. Finley’® the
court stated that “[a] board or commission cannot create jurisdiction
by finding a fact upon which the same depends without evidence in sup-
port thereof, and an attempt to do so may be questioned by writ of
certiorari.”

Despite this extension of review to evidentiary matters concerning
jurisdiction, some problems remain in determining the scope of review
in the area of certiorari. These have become more acute since, as the
writ developed, reviewable questions have come to include not only juris-
diction but also such questions as abuse of discretion which also calls for
some investigation into evidentiary matters. This raises the question
whether the standard is to be the same as in reviewing questions of
jurisdiction.

This question could not be answered by the Committee nor could a
particular standard be incorporated into the new rules since the cases
have not followed a uniform standard even in determining the scope of
review of jurisdictional facts. For example, in Hunt the supreme court
indicated that the finding would not be overturned if there was “any evi-
dence” to support it. Under this test the finding of fact must be ab-
solutely contrary to the uncontradicted unconflicting evidence on which
it purported to rest. Then, in Gibbons, the court held that in reviewing
the record on certiorari, it would not weigh conflicting evidence and sub-
stitute its judgment for that of the lower tribunal or board, but would look
into the evidence to determine whether the finding that a jurisdictional
fact existed is sustained by such evidence.

When the extraordinary proceeding seeks to review the decision
of an administrative agency, the court must be guided by Arizona’s Ad-
ministrative Review Act.”® This seems to have caused some of the in-
consistency, since the Act seems to provide a broader standard of review
when the body being reviewed is an administrative agency. The
Act provides in part:

No new or additional evidence in support of or in opposition to
a finding, order, determination or decision of the administrative

69 Id, § 172(b).

70 Reilly v. Tyng, 1 Ariz. 510, 25 P. 798 (1882); Territory v. Dunbar, 1 Ariz.
?118(21’2§5 P. 473 (1878); Territory ex rel. Rowell v. Forrest, 1 Ariz. 49, 25 P, 527

71 68 Ariz. 1, 6, 198 P.2d 124, 126 (1948).

72 77 Ariz. 391, 394, 272 P.2d 610, 612 (1954). See also Mueller v. City of
Phoenix, 102 Ariz. 575, 435 P.2d 472 (1967).

73 Ariz. REV. STAT. ANN. § 12910 (1956).
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agency shall be heard by the court, except in the event of a trial

de novo or in cases where in the discretion of the court justice

demands the admission of such evidence.?*

In Waite v. Industrial Commission,™ the Supreme Court of Arizona
stated that in certiorari proceedings to review an Industrial Commission
finding of fact, the finding “will not be disturbed if it is supported by
any substantial evidence.” In a similar proceeding in Urvalejo v. In-
dustrial Commission,?® the court stated that:

We have consistently adhered to the rule that where there is a

conflict in the evidence before the commission, its findings will

not be disturbed and that it is our duty in such cases to view the

evidence in the most favorable light to sustain the findings and

award of the commission. If there is any substantial evidence

to support such findings and award it must stand.

But in the 1950 case of Graves v. Industrial Commission,™ the test was
said to be whether there was “reasonable evidence” supporting the find-
ing. The same year, in Hobson v. Twentieth Century Fox Film,8 the
court held that “the facts [did] not reasonably support the finding reached
by the Commission.”

The courts have thus applied standards ranging from “any evidence”
to “reasonable evidence” to “substantial evidence.” In view of this con-
flict and the fact that a special action will be used in connection with de-
cisions of different boards, commissions, and other entities, the Commit-
tee could not adopt a particular standard without running the risk that
such action could be construed as enlarging or abridging substantive rights
previously available in a certiorari proceeding. Therefore, the proposed
provision was deleted.

Rule 4(a)

Special Action. An action under this Rule shall be known as a

special action, and in a proper case may be brought in the

Supreme Court, the Court of Appeals, or the Superior Court.

Rule 4(a) expressly provides what is implicit in rule 1(a); that is, a
new uniform designation for what were formerly known as writs of man-
damus, prohibition, and certiorari. It also provides that previous extra-
ordinary writ practice regarding the proper court in which the former
writs were brought is to be the same under the new special action.

Rule 4(b)

Where action brought. An action brought in the Superior Court
under this Rule shall be brought in the county in which the
body or officer has or should have determined the matter to
be reviewed, or, in the case of a state officer or body, either

74 Ariz. REv. STAT. ANN. § 12-910(A) (1956).

75 68 Ariz. 299, 302, 205 P.2d 579, 580 (1949) (emphasis added).
76 72 Ariz. 43, 44, 230 P.2d 516 (1951).

77 71 Ariz. 74, 223 P.2d 817 (1950).

78 71 Ariz. 41, 44, 223 P.2d 399, 401 (1950).
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in Maricopa County or in the county of residence of the plain-

tiff; or in case of any public officer or body, or of a private

corporation, in the county of the principal place of business of

such officer or body or corporation; or if there is no princi-

pal place of business in Arizona for a private corporation de-

fendant, the action may be brought in Maricopa County or, at

the option of the plaintiff, in the county of his residence.

Where the action is brought in a Court of Appeals, it shall be

brought before whichever Court of Appeals has territorial ju-

risdiction over the county in which the action might have been
brought had it been presented to a Superior Court.

This provision of the new rule gives the widest possible venue to the
special action, while still following the provisions already authorized by
statute. A majority of the venue provisions in rule 4(b) were drawn
from the Arizona venue statute,?’® and the Arizona Administrative Review
Act® was also consulted. It should be noted that rule 4(b) has added
one provision not contained in the statutory venue provisions: that is,
the plaintiff may bring the action in the county in which he resides if the
action is against a private body with no principal place of business. How-
ever, this does not contravene the statutes since the statutory provisions
restricting venue of actions against a private body apply only to the su-
perior courts and courts of appeal.8* It might also be noted that the
plaintiff’s residence option in the case of a state officer or body does not
contravene the statute either since the Arizona constitution provides that
the supreme court has original jurisdiction to issue such writs,52 There-
fore, although these practices are not authorized by the statutory venue
provisions, neither are they prohibited by them.

79 Ariz. Rev. STAT. ANN. § 12-401 (1956) provides in part:

(14) Actions to enjoin execution of judgments or to stay proceedings in
any action shall be brought in the county in which the judgment was
rendered or the action is pending.

(15) Actions against counties shall be brought in the county sued un-
less there are several counties defendants, when it may be brought
in any one of the counties.

(16) Actions against public officers shall be brought in the county in
which the officer, or one of several officers holds his office.

(18) Actions against . . . corporations may be brought in any county in
which the cause of action, or a part thereof, arose, or in the county
in which defendant has an agent or representative, owns property or
conducts any business.

80 Ariz. REv. STAT. ANN. § 12-905(B) (1956).

If the venue of the action to review a final administrative decision is ex-

pressly prescribed in the statute under authority of which the decision was

made, such venue shall control, but if the venue is not prescribed, an action
to review a final administrative decision may be commenced in the su-
perior court of any county in which any of the following conditions obtains:

1. Any part of the hearing or proceeding culminating in the decision of

the administrative agency was held.

2. Any part of the subject matter involved is situated.

3. Any part of the transaction giving rise to the proceedings before the

agency occurred.

81 See Clark v. Gaines, 11 Ariz. 270, 93 P. 281 (1908).
82 Ariz. ConsT. art. 6, § 5.
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Rule 4(c)

Time for service of complaint and answer. The special action
may be instituted with or without an application for an order to
show cause why the requested relief should not be granted. The
summons and complaint and order to show cause, if any, shall
be served as process is served under Rule 4 of the Rules of
Civil Procedure, unless the court otherwise specifies the manner
and time within which service shall be made. If a show cause
procedure is used, the court shall set a speedy return date. If
that procedure is not used, the usual time periods established by
the Rules of Civil Procedure shall apply, but all times may be
specially modified by court order to achieve expeditious deter-
mination of the cause.

Although the old extraordinary writ procedures in Arizona were con-
fusing and inadequate, they were speedy. Both certiorari and manda-
mus could be granted with an order to show cause,®® which meant that
in order to prevent the writ from issuing, the party to whom it was di-
rected had to appear and be heard within the time set by the court. By
setting an early date for the hearing, the court was able to speed up the
extraordinary writ procedure.3*

It was the Committee’s intention that the courts should retain the
ability to make speedy disposition of urgent matters and thus rule 4(c)
preserves the order to show cause procedure in the new special actions.
However, the courts are not required to follow this procedure in all cases
since 4(c) also provides for the disposition of less urgent matters without
an order to show cause, in which case the ordinary time periods under the
rules of civil procedure will apply.

Rule 4(d)

Pleadings. There shall be a complaint, which may be verified
or accompanied by affidavits or other written proof, and an
answer by the defendant or the real party in interest, or such
other responsive pleadings as may be appropriate. The court
may order any party or persons to file with the court all or any
part of any records in his or its possession. In any special ac-
tion filed in a Court of Appeals or in the Supreme Court, the
complaint shall be called a petition, and the answer shall be
called a response; the plaintiff shall be called petitioner, and the
defendant shall be called respondent.

Rule 4(d) preserves the verified complaint procedure which was
available under the old extraordinary writ practice. Arizona’s certiorari

83 Awiz. REv. STAT. ANN. §§ 12-2002, -2022 (1956).

84 Two forms of mandamus were available under the old procedure. The first
was called an alternative writ, and allowed immediate relief by merely ordering
the party to perform or to appear later and show cause why he has not performed.
Ariz, REv. STAT. ANN. § 12-2022(B) (1956). The alternative writ could be
secured without notice to the adverse party. Awriz. Rev. STAT. ANN. § 12-2023(A)
(1956). The second form of mandamus was called a geremptory writ of mandamus,
and required 10 days’ notice to the opposing party before issuance, but contained
no order to show cause. ARIZ, REV. STAT. ANN. § 12-2023(B) (1956).
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statute,® for example, provides for an application to be made “on affi-
davit by the party beneficially interested.” Likewise, Arizona’s manda-
mus statute®® provides that the writ may be issued “on the verified com-
plaint of the party beneficially interested.” In addition, Rule 1(b) of the
Rules of the Supreme Court of Arizona requires an “affidavit or peti-
tion” for the issuance of writs under its original jurisdiction, and rule 1(d)
provides that the respondent in mandamus actions “shall make return,
either by motion or answer, or both, accompanied by a brief in support
thereof.” A verified answer is also required by statute when the re-
spondent is “showing cause” why mandamus should not be granted.87
Since both supreme court rule 1(d) and the verified answer required by
statute are “other respomsive pleadings as may be appropriate,” rule
4(d) produces no procedural change from the old complaint and answer
procedure.

The provision in the new rule allowing the court to direct that a
part or all of any record of prior proceedings be sent up in the special
action is intended to preserve certiorari review of the record and also
extend this procedure to other cases where such review is required. This
likewise produces no change in existing law.88

In the Committee’s discussions, a debate arose as to whether the
rule should expressly enumerate the allegations necessary for the initia-
tion of a special action proceeding. The complaint, as it is designated in
the superior courts, or the petition, as it is designated in an appellate
court, is extremely critical, since many are rejected summarily at the
initjal pleading or motion state.®? The Supreme Court of Arizona, in deal-
ing with a petition for a writ of prohibition, illustrated the importance
of the petition when it stated:

The facts set forth in the petition for the writ of prohibition fur-

nish the foundation on which jurisdiction depends. From the

petition it must appear, by clear and distinct allegations, in

what respect the inferior tribunal is acting without or in excess

of its jurisdiction.??

The complaint or petition serves the function normally served by
the complaint in a civil proceeding in a trial court and must therefore
show on its face all of the elements necessary for relief. Judge Lesher
has described the necessity for careful draftsmanship when applying for
extraordinary relief.

In any case involving the extraordinary writs, the plead-

ings are all-important. Petitions are granted or denied, writs is-
sued or refused, almost entirely on the basis of what is before

85 Ariz. REV. STAT. ANN. § 12-2002 (1956).

86 Ariz. REV. STAT. ANN. § 122021 (1956).

87 Amiz. REv. STAT. ANN. § 122024 (1956).

88 Amiz. REv. STAT. ANN. § 122003 (1956).

89 EXTRAORDINARY WRITS IN ARIZONA, supra note 5, at 31,

90 In re Adoption of West, 87 Ariz. 234, 237, 350 P.2d 125, 126 (1960).
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the court in writing. This is true because more than in any
other type of proceeding in our appellate courts, time pressure
precludes real consideration of anything else.®?

This remains true under the new Special Action Rules.

The Committee ultimately decided that it was unnecessary to in-
corporate a list of the necessary allegations in the new rule; rather it was
deemed preferable to rely on the proven standards set out in Rule 8(a) of
the Arizona Rules of Civil Procedure which requires that the pleading set
forth

(1) A short and plain statement of the grounds upon which

the court’s jurisdiction depends, unless the court already has

jurisdiction and the claim needs no new grounds of jurisdiction

to support it.

(2) A short and plain statement of the claim showing that the

pleader is entitled to relief.

(3) A demand for judgment for the relief to which he deems

himself entitled.

Under rule 8(a) and the Special Action Rules most petitions will con-
tinue to be decided on the pleadings, and the applicant should therefore
be particularly careful to allege all elements necessary for relief.%?

Rule 4(e)-

Trial. If a triable issue of fact is raised in an action under this
Rule, it shall be tried subject to special orders concerning dis-
covery. If the petition is filed in an appellate court, that

91 Yesher, supra note 4, at 37. The article continues:

The form and contents of the petition have been established partly
by rule of court and partly by custom and practice. The pressure of time
generally precludes its reduction to the form of an appellate brief. It is
therefore filed as the rules of the appellate courts permit motions to be
filed—i.e., on legal size paper, typed with carbon copies or otherwise
duplicated. Six copies are filed with the clerk, the original of which is
verified by or for the petitioner. Appended to it, sometimes as an integral
part of the petition and sometimes as a supplement thereto, is a memoran-
dum of the points and authorities on which petitioner relies, The petition
contains the designation of the parties, including the real parties in interest.
It must spell out the nature of the writ requested, and it must contain all
of those facts from which the court can conclude that the relief is ap-
propriate. It serves the function here of the Complaint in the trial court,
and like the Complaint, it must detail all of the ingredients of the peti-
tioner’s right. If the writ might lawfully have issued out of an inferior
court, the petition must justify its filing in this one. In short, the petition
must establish the existence of every fact on which issuance of the requested
writ is conditioned. Id. at 38.

92 Tt is hoped that the new Special Action Rules will eliminate the type of
problem found in Emery v. Superior Court, 89 Ariz. 246, 260 P.2d 1025 (1961),
where relief was denied because the court took a very narrow and technical view
of the extraordinary writ pleading procedures. In Emery, the court held that a
peremptory writ was inadequate and void because it was based on an earlier alterna-
tive writ which did not contain all the elements for relief, even though the petition
for the alternative writ did contain all the elements and was served with the
alternative writ. Under the new rules, the alternative-peremptory writ distinction
found in ARr1z. REV. STAT. ANN. § 12-2022 (1956) is no longer used, and the plead-
ings should be sufficient as long as they meet the requirements of Rule 8(a) of the
Arizona Rules of Civil Procedure.
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court may, if it believes that the matter should be tried, either

designate a master or transmit the matter to a Superior Court

for trial, subject to reference back if the court desires. The

court may use an advisory jury on matters of fact.

Rule 4(e) is self-explanatory, except as it pertains to the use of
juries. Even though the Arizona constitution, article 2, section 23, pro-
vides that “the right of trial by jury shall remain inviolate,” and Rule
38(a) of the Arizona Rules of Civil Procedure provides that “the right of
trial by jury shall be preserved inviolate to the parties,” juries have never
been used in certiorari or prohibition proceedings.”® The constitutional
guarantee of trial by jury applies only in a situation where juries were
used at common law,? and although extraordinary writs are of a legal
nature, equitable principles govern their issuance.”® The jury’s function
in equity proceedings, whether trial by jury is a statutory right or within
the court’s discretion, is only to advise the court and enlighten its con-
science.?® In Henry v. Mayer,%" the Supreme Court of Arizona stated
that

it was wholly in the discretion of the court as to whether or
not a jury should be called, and if called, as to what issues of
fact should be submitted to it,—it is also well settled that, in an
action involving equitable jurisdiction only, the trial court is at
liberty to disregard the verdict and findings of the jury, and
make its own findings, and enter a decree in accordance with
the latter; nor is it necessary in such a case that the court for-
mally set aside the verdict and findings of the jury before entering
a decree in accord with its own findings.

But in other cases the Arizona court has held that a jury may be de-
manded in an equity proceeding, although its verdict is still only ad-
visory.98

93 14 C.1.S. Certiorari § 170 (1939); 73 C.J.S. Prohibition § 2 (1951).

94 Rothweiler v. Superior Ct., 100 Ariz. 37, 410 P.2d 479 (1966).

95 55 C.J.S. Mandamus § 2(b) (1948); 73 CJ.S. Prohibition § 8 (1951). The
equitable nature of extraordinary writ proceedings is illustrated by Sines v. Holden,
89 Ariz. 207, 360 P.2d 218 (1961), where the court held that mandamus proceedings
are “tried under equitable principles,” finding that error had been committed by
the lower court in refusing to admit evidence of the petitioner’s “unclean hands.”

96 Donahue v. Babbitt, 26 Ariz. 542, 227 P. 995 (1924).

97 6 Ariz. 103, 114, 53 P. 590, 593 (1898).

98 Mozes v. Daru, 4 Ariz. App. 385, 420 P.2d 957 (1966). In one of the first
cases to be decided in Arizona concerning jury trials, the Supreme Court of the
Territory of Arizona held that in cases of purely equitable cognizance, it was dis-
cretionary with the trial judge whether he would call a jury. Cole v. Bean, 1 Ariz.
377, 25 P. 538 (1878). Several years after the Cole decision, the Revised Statutes
of Arizona Territory, 1901, were adopted. Paragraph 1389 of that code provided,
in part: “In all cases both at law and in equity, either party shall have the right
to submit all issues of fact to a jury.” In 1910 the constitution of the State of
Arizona was adopted. Article II, section 23 provides:

The right of trial by jury shall remain inviolate, but provision may be made
by law for a jury of a number less than twelve in courts not of record, and
for a verdict by nine or more jurors in civil cases in any court of record,
and for waiving of a jury in civil cases where the consent of the parties
interested is given thereto.



19691 EXTRAORDINARY WRIT PRACTICE 433

It is not entirely clear what effect these last cited cases have on
extraordinary writ proceedings. Of all the extraordinary writ statutes,
only those dealing with mandamus provide for a jury trial of factual
issues.?® Section 12-2025(A) of the Arizona Revised Statutes Annotated
(1956) provides:

If the answer or reply upon an application for writ of mandamus

raises a question of fact, the court shall try such question, or

may order the question tried before a jury. The question to be
tr@eil by the jury shall be distinctly stated in the order for the
trial.

Given the element of discretion set out in this subsection,'®® it would

i

In 1914 the supreme court was again called upon to determine the right to a jury
trial in an equitable proceeding. In Brown v. Greer, 16 Ariz. 215, 141 P. 841
(1914), the court reviewed the law existing at the time of the adoption of the
constitution and held that in all cases in the superior court, whether sounding in
law or in equity, either party had the right to submit all issues of fact to a jury.
The court, in reaching this conclusion, pointed out that paragraph 1389 of the
Revised Statutes of 1901 was in effect at the time of the adoption of the consti-
tution, so that in saying the right of trial by jury shall remain inviolate, the framers
of the constitution must have referred to the right which existed at the time the
constitution was adopted—the right secured by paragraph 1389 of the Revised
Statutes of 1901. Then, in Stukey v. Stephens, 37 Ariz. 514, 516, 295 P. 973, 973-74
(1931), the court held:
Under the law of Arizona either party to any litigation in the su-
perior court is entitled as a matter of right and not discretion to a jury trial.
{citation omitted]. This applies in equity as well as law cases, and the fact
that at present the verdict of the jury in an equity case is merely advisory
does not change the rule. (emphasis added).
The Stukey case was later cited with approval in Arizona Coffee Shops, Inc. v.
Phoenix Downtown Parking Ass'n, Inc., 95 Ariz. 98, 387 P.2d 801 (1963), a fore-
closure suit; cf. State v. Neil, 4 Ariz. App. 258, 261 n.2, 419 P.2d 388, 391 n2
(1966); Hammontree v. Kenworthy, 1 Ariz. App. 472, 478-79, 404 P.2d 816,
822-23 (1965). ‘
99 Ariz. REV. STAT. ANN. § 12-2021 ef seq. (1956).
100 This is in accordance with the great majority of jurisdictions. One of the

legal encyclopedias, for example, states:

But while there may be a few authorities to the contrary, the general rule

is that proceedings in mandamus are not within the constitutional provision

securing the right to trial by jury, so that in the absence of a statute re-

quiring it, the right of trial by a jury did not exist in mandamus cases, and

hence that neither party can demand as of right a jury trial in such a pro-

ceeding, but that it is discretionary with the court, after issues of fact

have been joined by the pleadings, to decide such issues itself, or to order

them to be tried before a jury or before a referee. 35 AM. JUR. MANDAMUS

§8§ 373-74 (1941).
An early Supreme Court case, Cates v. Allen, 149 U.S. 451 (1893), held that the
power of a court of equity to summon a jury or submit an issue of fact to 2 jury
is not equivalent to a right to a jury trial. See also English v. City of Long Beach,
114 Cal. App. 311, 250 P.2d 298 (1952) (petitioner held to be entitled to a trial of
factual issues either by the court or in its discretion by a jury); City of Colorado
Springs v. Street, 81 Colo. 181, 254 P. 440 (1927) (issues of fact may be submitted
to a jury); Knibbs v. Knibbs Const., Inc., 25 Conn. Supp. 253, 202 A.2d 248 (1964)
(in Connecticut, 2 mandamus proceeding is triable to a court); Beasley v. Burt,
201 Ga. 144, 39 S.E.2d 51 (1949) (no jury trial of disputed factual issues is re-
quired in Georgia); State ex rel. Valley Center Drain Dist. v. Board of County
Comm’rs, 105 Mont. 290, 72 P.2d 461 (1937) (use of jury to resolve factual dis-
putes is a matter of the court’s discretion); State ex rel. Strange v. School Dist.,
150 Neb. 109, 33 N.W.2d 358 (1958) (mo right to jury trial in mandamus pro-
ceedings); State ex rel. Close v. Meehan, 49 Wash. 2d 426, 302 P.2d 194 (1956)
(disputed factual issues may be tried by a court).
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seem that rule 4(e) allowing the court to call a jury at its discretion is in
accordance with this statute and there is no absolute right to an ad-
visory jury in mandamus proceedings.10

There is no provision in the Arizona certiorari statute providing for
jury trials.2*2 In certiorari proceedings, Arizona courts may adhere to
the traditional view that they are not permitted to weigh the evidence,
but only to consider whether there is any evidence showing that the
inferior tribunal acted within its jurisdiction.1°® Often, however, they
will also determine whether there is any evidence to sustain the findings
of the body whose actions are being reviewed.1%¢ In either case, no jury
issue exists in these proceedings.

There are no Arizona statutes setting forth the procedure or sub-
stantive law for writs of prohibition, although the power to issue such
writs is granted by the Arizona constitution.’?® In none of the reported
prohibition proceedings was the right to a jury trial in issue. The his-
torical nature of the writ and its common law background!?® indicate
that there is no right to jury trial in common law prohibition proceed-
ings, and the Supreme Court of Arizona has stated that where the Ari-
zona constitution grants authority for prohibition without further specifi-

In O'Neill v. State Highway Dep't, 77 N.J. Super. 262, 186 A.2d 127 (1962),
it was held that there is a right to a jury trial on disputed factual issues in man-
damus proceedings in New Jersey. However, a strenuous dissent contained the fol-
lowing reasoning from the Bar Committee’s report at the New Jersey Constitu-
tional Convention, which illustrates why the new Arizona Rules of Procedure for
Special Actions should not require jury trial in special action proceedings:

‘Attempts to draft rules which would permit the court finally to issue
such relief as the facts and the law might warrant, notwithstanding the in-
ception of the proceedings under an inappropriate writ in the first instance,
have been impeded by the constitutional right of a jury trial in mandamus
and quo warranto cases. Despite the full development and hearing of the
facts, on depositions before the court, in a proceeding commenced by a
writ of certiorari, should the court ultimately decide that the matter was
properly reviewable only in mandamus or quo warranto, the court could not
proceed to a final determination on the merits, against the objection of a
party who might choose to relitigate the factual issues before a jury. . . .

In almost all prerogative writ proceedings, the public interest is directly

involved and factual disputes are generally closely interwoven with legal

issues. It is generally felt, therefore, that no substantial invasion of the
principle of trial by jury of legal disputes involving private rights would
ensue from rendering all issues in prerogative writ proceedings triable by the

court.’ Id. at 274, 186 A.2d at 133-34.

101 The question then arises as to whether the findings of the jury, if used, are
binding or are only of an equitable advisory nature. Arizona case law does not
answer this question. However, the Supreme Court of Idaho, interpreting a statute
similar to Arizona’s, held that a jury trial on disputed factual issues was discretion-
ary and advisory, and therefore erroneous jury instructions did not constitute re-
gﬁgl)e error. Fenton v. King Hill Irrigation Dist,, 67 Idaho 456, 186 P.2d 477

102 Ariz. REv. STAT. ANN. § 12-2001 et seq. (1956).

103 E.g, Reid v. Ford, 73 Ariz. 190, 239 P.2d 1079 (1952); Batty v. State Dental
Bd., 57 Ariz. 239, 112 P.2d 870 (1941).

104 E.o., Walker v. Dunham, 78 Ariz. 419, 281 P.2d 125 (1955).

105 Ariz. CoNnsT. art. 6, §§ 5, 18.

108 See 73 C.1.S. Prohibition (1951).
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cation, the common law writ is intended.19? Therefore, it is doubtful
that there is a right to a jury trial in Arizona prohibition proceedings,
although it would seem that the court, under the new rule, could in its
discretion grant one. Thus, considering the nature and function of both
certiorari and prohibition, as well as the discretionary element in the man-~
damus statute, there seems to be no doubt that the provisions in rule 4(e)
concerning juries do not contravene existing law.1%8

Rule 5

The forms of alternative and peremptory writs shall not be
used and are replaced by the orders and judgments prescribed in

this Rule. The filing of a complaint in a special action and the

setting of the matter for hearing shall not stay any proceedings

in the court or tribunal as to which special relief is sought un-

less a stay is specifically ordered. The court in a special action

may grant an interlocutory stay, either ex parte or after notice

and hearing, in the same manner and subject to the same limita-

tions as temporary restraining orders and preliminary injunc-

tions are granted under Rule 65 of the Rules of Civil Procedure,

and may on appeal grant an injunction under Rule 62(c) of

the Rules of Civil Procedure.

This rule abolishes both alternative and peremptory writs and pro-
vides in their place for temporary restraining orders and preliminary
injunctions as they are presently granted under Rule 65 of the Arizona
Rules of Civil Procedure. The old procedures for mandamus, certiorari,
and prohibition provided for a cumbersome system of stays, and alterna-
tive and peremptory writs.’®® Alternative writs of mandamus were is-
sued with an order to show cause, and could be granted without notice to
the adverse party, who then had to either obey the writ or appear and
show why he should not obey the writ.!’® When at least 10 days’ notice
was given, the peremptory writ could have been issued,*** which merely

107 City of Phoenix v. Rodgers, 44 Ariz. 40, 34 P.2d 385 (1934).

108 When factual issues arise in appellate extraordinary writ proceedings, it has
been the practice of some courts to issue an order that the pertinent portions of the
record in the lower court be certified to the appellate court to avoid the trial of
factual issues, since an appellate court cannot otherwise take judicial notice of the
records of the lower court. Taylor v. American Nat’l Ins. Co., 1 Ariz. App. 574,
405 P.2d 826 (1965). Where an original writ is issued by the supreme court, or
an original writ is issued by a superior court to inferior tribumals not of record,
there may be no record to establish jurisdictional facts below, necessitating a trial
if such facts are controverted. When the original writ is issued by an appellate
court, the duty of resolving factual issues is imposed upon it, but appeliate courts
often delegate this responsibility to a lower court. For example, in Crawford v.
Hunt, 41 Ariz. 229, 245, 17 P.2d 802, 808 (1932), the Supreme Court of Arizona,
in an original petition for a writ of mandamus, referred a factual issue to a superior
court for trial, stating:

This involves an issue of fact to which this court is not qualified to deter-
mine and it is necessary that the case be sent to the superior court for
determination thereof.

109 Ariz, REV. STAT. ANN. § 12-2003 (1956) (certiorari); Ariz. REv. STAT. ANN,
§ 12-2022 (1956) (mandamus); Ariz. Sup. CT. R. 1(C).

iig AdRIZ REV. STAT. ANN. § 122023 (1956).

1d,
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commanded the party to perform without giving him an opportunity to
“show cause.” In certiorari proceedings,!1? the statutes required that the
writ command the party to whom it was directed “to desist from fur-
ther proceedings in the matter to be reviewed,” and the court also had dis-
cretionary power to stay lower court proceedings.’?® The alternative
writ of prohibition completely suspended the jurisdiction of the lower
court, thus preserving the status quo as of the time the alternative writ
was issued, although the alternative writ became void from the moment
the court made an order denying or granting the permanent writ.114

Since these interlocutory alternative writs under the old extraordinary
writ procedure served the same function as preliminary injunctions under
the Arizona Rules of Civil Procedure, it was decided to adopt by reference
the procedure under those rules. Rule 65, which governs the issuance
of injunctions, is superior to the alternative writ procedure and is better
known to judges and attorneys. Thus, rule 65 now applies in special
action proceedings, and it is intended that the provisions in rule 65 con-
cerning notice and security will apply in the superior court.

Rule 6

In a special action brought in the Superior Court, the
judgment shall be in the form of a judgment for any civil action,

with no special requirements heretofore peculiar to writs; the

grounds of the decision shall be stated in the judgment. The

judgment may grant to the plaintiff part or all of the relief
requested, or may dismiss the action either on the merits or
without prejudice. If the action was brought to review a de-
termination or order of a body or officer, the judgment may
annul or confirm the determination in whole or in part, or mod-

ify it, and may direct, order, or prohibit specified action by the

defendant.

This rule simplifies special action judgments rendered in superior
courts, eliminating the special requirements that were once peculiar to
extraordinary writ proceedings. One of the most unsatisfactory features
of the old extraordinary writ practice in Arizona was the formality and
detail required in judgments,??® Under the old procedure, the court nor-
mally had to issue a peremptory writ in addition to giving judgment.
For example, the statute governing mandamus states that “if judgment is
awarded applicant a peremptory writ of mandamus shall be awarded
without delay.”?1® The requirements of this statute were often ignored
in practice, however, and the opinion of the court was made to serve
the function of the peremptory writ. Rule 6, therefore, makes no sub-

112 Arrz. Rev. STAT. ANN. § 12-2003 (1956).

113 Ariz. REv. STAT. ANN. § 12-2004 (1956).

114 Chalmers v. Phelps, 47 Ariz. 64, 53 P.2d 731 (1936); cf. State Bd. of Tech-
nical Registration v. McDaniel, 84 Ariz. 223, 326 P.2d 348 (1958).

115 Emery v. Superior Ct., 89 Ariz. 246, 360 P.2d 1025 (1961).

116 Ariz. REv. STAT. ANN. § 12-2028(A) (1956).
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stantial changes in existing procedures, but merely simplifies them by re-
moving technicalities and providing for judgment to be entered in the
same fashion as it is in other civil proceedings.

Rule 7(a)

If a special action is brought in any appellate court, and if such
an action might lawfully have been initiated in a lower court
in the first instance, the petition shall also set forth the circum-
stances which in the opinion of the petititioner render it
proper that the petition should be brought in the particular ap-
pellate court to which it is presented. If the appellate court
finds such circumstances insufficient, the court will on that
ground dismiss the petition.

Rule 7(a) is simply an extension of Rule 1(b) of the Rules of
the Supreme Court of Arizona, from which it is derived. The penalty
provided by rule 7(a) for bringing the action in an appellate court when
it should have been brought in a lower court is simply that the court
will refuse to consider the complaint. Extenuating circumstances may
justify bringing a special action in an appellate court initially;**” how-
ever, such extenuating circumstances occur infrequently and the rule pro-
vides for them. The vast majority of special action proceedings should
be brought in the lower courts.

Rule 7(b)

If an appellate court is in recess when the petition is filed, or it

is impracticable for the court to hear the application for relief,

the Chief Justice or Chief Judge may stay proceedings of a court

or officer, subject to the limitations of Rule 65 of the Rules of

Civil Procedure as to ex parte orders, until the hearing provided

in this subdivision has been held or unmtil such time as the

court may otherwise order.

This rule provides for an informal hearing and a stay in the event
the court is in recess or it is otherwise impracticable for the court to hear
the application for relief.’?® Normally, stays must be granted by the
full court; however, it has been the practice of the chief justice or in-

117 See, e.g., State ex rel. Corbin v. Murry, 102 Ariz. 184, 427 P.2d 135 (1967);
State ex rel. Sullivan v. Moore, 49 Ariz. 51, 64 P.2d 809 (1937). These cases
involved matters which the Supreme Court of Arizona felt it should determine in
the first instance. In each case, the court noted that there was a particular reason
for the extraordinary writ originally being brought there, rather than in a lower
court,

118 This expands Rule 1(c) of the Rules of the Arizona Supreme Court which
provides, in part:

Written notice shall first be given to all parties in interest that on a certain
day and hour fixed by the Chief Justice application will be made for such a
writ. Objections to the issuance of the writ shall be in writing and filed at
least one day before the day fixed for the hearing, At the appointed time
the court will informally hear the parties in order to determine whether
the alternative writ will issue. No order staying the proceedings of any
court or officer will be made until the notice . . . has been given.
Rule 7(b), by incorporating Rule 65 of the Arizona Rules of Civil Procedure, allows
ex parte orders in certain circumstances, while the above rule does not.
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dividual justices of the Arizona court to grant emergency relief if the
court is in summer recess so that no court can be quickly assembled, or if
for some other reason it is impracticable for the court as a whole to hear
the application. This practice has not been followed in the courts of
appeal. It was the intention of the Committee to give the chief judges of
the Arizona courts of appeal the same authority as the chief justice to
grant stays in emergency situations. Abuse of this authority is prevented
by adopting the safeguards of Rule 65 of the Arizona Rules of Civil
Procedure, which allow ex parte orders only in limited situations. The
security provisions of rule 65, however, were not incorporated into rule
7(b) because in most instances, bond is unnecessary.

Rule 7(c)

An appellate court in which a petition in a special action is filed
shall, through its Chief Justice or Chief Judge, direct that on a
certain day and hour, a hearing will be held on the petition. In
the Courts of Appeal or the Supreme Court, the petition and
all papers shall be served forthwith by the petitioner or his
agent, and the time and manner in which service shall be
made may be specified by the Chief Justice or the Chief Judge.
Objections to such relief, whether in the form of a response,
motion, memorandum, or some combination of these, shall be
in writing, and shall be filed and served at least one day be-
fore the day fixed for the hearing. At the appointed time, the
Court will hear the parties in order to determine whether juris-
diction shall be assumed. If the court accepts jurisdiction, the
court will then render its decision on the merits after submis-
sion of such additional memoranda and portions of the record
as the court deems appropriate. For cause shown, the appellate
court may waive or order an acceleration of any or all of the
foregoing procedures.

This provision, authorizing the chief justice or chief judge to set the
time for consideration of a petition, follows prior practice.l?® Service is
made by the “petitioner or his agent” rather than by a process server
because this, too, has been the traditional practice in extraordinary writ
proceedings.

Rule 7(d)

If in a special action relief is granted by the Supreme Court or
by a Court of Appeals, the order granting relief shall take such
form as the court directs, but in every such case the decision of
the court shall be given in writing and the grounds of decision
shall be stated. If in a special action brought in the Supreme
Court or a Court of Appeals relief is denied, the decision of the
Court may be made by minute entry in the record of that court,
and no written opinion shall be required.

It was not the intention of the Committee to burden the courts with
the responsibility of writing lengthy opinions in special action cases.

119 Tesher, supra note 4, at 38.
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The Committee felt that if, after jurisdiction is assumed, relief is denied
on the merits, a minute entry so stating would be sufficient. However, if
the case is of sufficient public importance, the court may issue a written
opinion even when relief on the merits is denied. When relief is granted,
it is sufficient in most cases for the court merely to set forth findings of
fact and conclusions of law, and the court will judge whether an opinion
is required.
Rule 7(e)

The provisions of A.R.S. § 12-2106 on damages for frivolous

appeals or appeals for delay apply to special actions.

To insure that these special action procedures are not abused,
rule 7(e) has given the appellate court in which a special action is filed
the discretion to impose the sanctions provided by Arizona Revised Stat-
utes Annotated section 12-2106 (1956), which allows the court to grant
judgment for an additional 10 percent or $500.

Rule 8(a)

A decision of a Superior Court in a special action shall be re-

viewed by appeal where there is an equally plain, speedy, and

adequate remedy by that means. Procedure for appeal shall

be as prescribed by the applicable rules, except that on applica-

tion of either party, for cause shown at any time after filing of

notice of appeal, the court in which the appeal is pending may

waive or order am acceleration of any or all appeal procedures.

Where there is no equally plain, speedy, and adequate remedy

by appeal, a judgment in a special action in a Superior Court

may be reviewed by a special action directed against the origi-

nal defendants.

A judgment in an extraordinary writ proceeding is a “final judg-
ment” from which an appeal can be taken.!2* This rule adopts the ap-
peal practices formerly followed in extraordinary writ proceedings and it
provides that review of a superior court judgment in a special action
shall be by appeal where that procedure presents a plain, speedy, and
adequate remedy equal to that provided by special action.’?! This is the
preferred type of review since it brings the entire record from the su-
perior court to the higher court. To encourage the use of appeal in spe-
cial actions, the rule expressly gives the appellate court the power to
waive or accelerate any or all of the appellate procedure.

120 Ariz. REv. STAT. ANN. § 12-2101(B) (1956), provides for the appealability
from a “final judgment entered in an action or special proceeding commenced in a
superior court, or brought into the superior court from any other court. . . .” See
Tsipai v. State, 8 Ariz. App. 3, 442 P.2d 167 (1968), which held that the denial of a
writ of prohibition by a superior court is an appealable order. ARizZ. REV. STAT. ANN,
§ 12-2007(C) (1956) provides that certiorari is appealable, and the Supreme Court
of Arizona, in Board of Barber Examiners v. Walker, 67 Ariz. 156, 192 P.2d 723
(1948), has held that mandamus is appealable.

121 Genda v. Superior Ct., 103 Ariz. 240, 439 P.2d 811 (1968); Caruso v.
Superior Ct., 100 Ariz. 167, 412 P.2d 463 (1966).
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It was apparent to the Committee, however, that in some situations
the emergency would be so extreme, or the record so cumbersome, as to
render review by appeal too slow or inadequate, thus frustrating the
rights sought to be preserved. To cope with such circumstances, the
rule expressly provides that a special action judgment may be reviewed
by a second special action in a higher court, directed to the original
parties rather than to the court below. A similar type of review had
been available under the old extraordinary writ procedure.122

Rule 8(a) resolves the question as to whether the jurisdiction of the
court of appeals is limited to a review of matters which the court could
review by appeal. It had been the position of division one of the Arizona
court of appeals that the court had no extraordinary writ jurisdiction un-
less the parties also had a right of appeal to that court,!?® while division
two had held that the court’s jurisdiction was not so limited, and that it
could review cases even where the parties had no right of direct
appeal.’?¢ Rule 8(a) has adopted the position of division two by pro-
viding that a special action may be brought where there is “no equally
plain, speedy, and adequate remedy by appeal,” which by definition
includes no remedy at all by appeal. Thus, the courts of appeal are
now allowed to review by special action what they could not review by
appeal.

Rule 8(b)

A decision of a Court of Appeals determining a special action,
including a refusal to take jurisdiction in the case, shall be sub-
ject to review on petition for review to the Supreme Court. In
the event the Court of Appeals declines to issue an extraordi-
nary writ in pursuance of Rule 1(c), Rules of the Supreme
Court, and there is no formal written decision, the reason there-
for shall be set forth in the Court’s minutes. The applicant may
file a Motion for Rehearing and if the Motion is denied a Peti-
tion for Review may be filed. If the applicant, after the Court
of Appeals declines to issue a writ, applies to the Supreme Court
for an original writ he shall state that a prior application has
been made to the Court of Appeals for the same writ and the
reason for the refusal of the Court of Appeals to issue it.

As with so many other areas of the former extraordinary writ prac-
tice in Arizona, a great deal of confusion has existed as to the proper
method of proceeding once a court of appeals had declined to issue an
extraordinary writ. In the past, there were two avenues available for
supreme court review of a court of appeals denial of an extraordinary

122 See, e.g., Charboneau v. Superior Ct., 101 Ariz. 586, 422 P.2d 702 (1967);
Leiby v. Superior Ct., 101 Ariz. 517, 421 P2d 874 (1966); Taylorv Stanford, 100
6325)346 414 p.2d 727 (1966); Allison v. Chatwin, 99 Ariz. 99, 407 P.2d 69
(191623) See Crouch v. Justice of the Peace Ct., 7 Ariz. App. 460, 440 P.2d 1000

124 Shenfield v. City Ct., 8 Ariz. App. 81, 443 P.2d 443 (1968).
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writ. The first avenue was by means of Rule 47(a) of the Rules of the
Supreme Court of Arizona, which provides for a motion for rehearing 1?5
If the motion was denied, rule 47(b) provided for supreme court review
of the denial.’®® The second avenue available to the petitioner was to
simply apply to the supreme court for an original writ under 47(d). In
the past, this second avenue was utilized for maximum speed.’?” The
confusion over the proper method of review existed until June 16, 1969,
when the Supreme Court of Arizona decided Gamet v. Glenn'?® The
court in Gamet was faced with both an original proceeding in mandamus
and a parallel proceeding for review under rule 47(b). The court held
that both the petition for review and an original extraordinary writ
application were valid methods of review, stating:

We hold therefore that the procedures established by Rule

47(a) and (b), and the procedures established by Rule 47(d),

present alternate methods of presenting to this court the question

raised by extraordinary writ which has been theretofore denied

by the Court of Appeals.!2?

Rule 8(b) specifically adopts the supreme court holding in Gamet
and retains both avenues of review. The new rules also adopt the re-
quirements of rule 47(d) directing applicants in the supreme court to state
that prior application has been made to the court of appeals, and to give
the reason for the denial by that court.’®® In addition, rule 8(b) re-
quires the cousts of appeals to record the reasons for any denial of extra-
ordinary remedies in its minutes. The same rules apply when the courts

125 Rule 47(a) of the Rules of the Supreme Court of Arizona 17 ARriz. REV. STAT.
ANN. (Supp. 1969-70). states:

Any party desiring a rehearing from a decision or an order finally disposing
of any case in the Court of Appeals, except an order denying a motion for
rehearing, may, within fifteen days after the clerk has given notice that a
decision or final order has been rendered by the Court of Appeals, file
therein a Motion in writing for a rehearing, specifying the particular
grounds for rehearing. A copy of the Motion shall be served upon the
adverse party or his attorney. A Motion for Rehearing shall not be
amended except by leave of Court.

126 See Genda v. Superior Ct., 103 Ariz. 240, 439 P.2d 811 (1968); Caruso v.
Superior Ct., 100 Ariz. 167, 412 P.2d 463 (1966). In both of these cases, the
court of appeals had denied an application for an extraordinary writ and the
Supreme Court of Arizona granted review.

127 See, e.g., Charboneau v. Superior Ct., 101 Ariz. 586, 422 P.2d 702 (1967);
Leiby v. Superior Ct., 101 Ariz. 517, 421 P.2d 874 (1966); Taylor v. Stanford, 100
Ariz. 346, 414 P.2d 727 (1966).

128 104 Ariz. 489, 455 P.2d 967 (1969).

129 Id, at 493, 455 P.2d at 971.

130 Rule 47(d) provides:

In the event the Court of Appeals declines to issue an extraordinary writ in
pursuance of Rule 1(c), Rules of the Supreme Court, and there is no formal
written decision, the reason therefor shall be set forth in the Court’s min-
utes. The applicant may file a Motion for Rehearing and if the Motion
is denied a Petition for Review may be filed.

If the applicant, after the Court of Appeals declines to issue a writ,
applies to the Supreme Court for an original writ he shall state that a
prior application has been made to the Court of Appeals for the same writ
and the reason for the refusal of the Court of Appeals to issue it.
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of appeals refuse to take jurisdiction.

CONCLUSION

One of the many appeals voiced in the past for complete revision of
the extraordinary writ procedure was made by the Honorable John F.
Molloy, who said:

An exercise by the Supreme Court of its powers to establish
rules of procedure . . . is desperately needed in the area of
special writs. The existing statutory provisions which are obso-
lete should be repealed by such rules. The power to supersede
statutes pertaining to procedure is well established, . .. If
special writs are to be used to affect litigants’ rights as perva-
sively as is now being accomplished, then due process demands
that the procedures to be followed must be set out with reason-
able clarity. That such rules should be more streamlined and
less technical than rules pertaining to ordinary civil actions is a
desirable goal, but some ground rules we must have, Without
rules, substantial rights may be lost because litigants and their
counsel are understandably ignorant of the proper procedures
to follow. Existing practice depends too much on the personal
inclinations of judges, and too little on a rule of law.131

Like any other enactment, the Rules of Procedure for Special Actions
will require use and interpretation before they become truly effective.
However, it is believed that they will in fact accomplish their intended
purpose of providing a single, uniform, and readily understandable set
of guidelines which may be easily followed by Arizona practitioners
without the confusion, hypertechnicality, and prolixity which previously
characterized Arizona extraordinary writ practice and procedure.

131 EXTRAORDINARY WRITS IN ARIZONA, supra note 5, at 149-50.



