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THE OMBUDSMAN: CITIZEN'S DEFENDER By Donald Cameron
ROWAT.* Toronto: University of Toronto Press. 1958. Pp.
383. $8.50.

For those who have read the first edition of Professor Rowat's
The Ombudsman, the second is superfluous. It is, in fact, the quintes-
sence of a publisher's desire to cash-in on the current widespread interest
in ombudsmanic concepts by rushing into print a subsequent edition of a
book without either updating the material or adding the results of con-
tinuing scholarship. For books other than novels this practice should
not go unchastised.

The second edition of The Ombudsman does contain a 24 page intro-
duction, but it is scarcely worth the price of a new book. For one thing,
it dwells on "successful" applications and installations of ombudsmen
around the world but omits analytical reference to prospects, such as
those in the Netherlands, which were hailed as being imminent in the
first edition but which had failed to develop by 1968. It also omits
reference to important American ombudsmanlike experiments such as the
creation and now full-blown operation of the Administrative Conference
of the United States; experiments on the local level such as Nassau
County, Savannah, San Diego or even the "Neighborman"' in Fresno,
California; or, of special interest to Southwestern America, the Mexican
Amparo. Further, the interesting experiment of Mark Hogan, the Lieu-
tenant Governor of Colorado, who served as a widely publicized ombuds-
man for the people of his state, deserved mention, as did the 1967 Utah
experiment which created a legislative investigating committee which
serves in many respects as an ombudsman for the state.

The popularity of the ombudsman as a tool for discussion and re-
form is illustrated by the more than 100 bills which were introduced in
25 states in 1966-67. A compilation of these bills along with explanatory
material can be found in an important publication not cited by Rowat-
Ombudsman, 1967-Compilation of State Proposals, (Subcommittee on
Administrative Practice and Procedure to the Committee on the Judiciary,
United States Senate, Government Printing Office, Washington, 1967).

The omission of the Mexican Amparo is particularly unfortunate.
The Amparo should not be excluded as a supplemental remedy for the
redress of citizen grievances in the search for simple, inexpensive,
orderly, well-known and widely applicable procedures. Amparo was
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created to protect the fundamental rights of the individual citizen, includ-
ing his dignity as a person, before the bureaucracy, and against injudicious,
illicit or capricious procedures and actions by authorities invested with
power and command.

Administrative actions in Mexico are subject to review before ju-
dicial authorities, and annulment proceedings before the Fiscal Tribunal.
There still remains, however, a vast range of administrative activity in
which disputes may arise, individual rights may be trampled, and bureau-
cratic decisions may aggrieve citizens. It is precisely in the areas of
greatest administrative discretion that the Mexican process of Amparo
operates. It offers protection against what Kenneth Culp Davis has called
"the enormous mass of substantive law produced by the agencies," most
of which is beyond the understanding even of lawyers.

Amparo provides protection, through recognition of the seemingly
obvious but often overlooked fact that while an agency may do things
that are wrong, if it does them in the right way, administrative law is
satisfied. Under our current system it is difficult to proceed against such
"proper" procedures. Amparo overcomes this anomaly by considering
procedure.

The characteristics of the Amparo process may be summarized as
follows:

(1) It is a legal proceeding before federal judicial authorities
and is applicable against an administrative act where the
law makes no provision for the suspension of the act
complained of pending settlement of the dispute;

(2) It is not necessary to exhaust statutory administrative
remedies;,

(3) Amparo is applicable against all administrative and execu-
tive authorities, at any level of government, without limit
or exception;

(4) The plaintiff is always an individual;
(5) The defendant is always a public authority or agency

accused of committing or contemplating actions or de-
cisions in the exercise of its public power which imperil
an individual's rights;

(6) The plaintiff may initiate the process before a public
authority takes an action or makes a decision which
threatens or imperils his rights as a person vis-h-vis the
public authority by alleging facts of "imminent danger";

(7) The plaintiff must petition no later than 15 days after an
action becomes publicly known, but the aggrieved party
must first be personally notified;

1 This concept from Mexico later finds its way into the 1948 U.N. General
Assembly Universal Declaration of Human Rights, as Article 1: "Everyone has the
right to an effective remedy by competent tribunal for acts violating the funda-
mental rights granted to him by constitution or law."

[ VOL. 11



BOOK REVIEWS

(8) The action may be brought in person, through an attor-
ney, or by telegram to a court of competent jurisdiction;

(9) The legal effect is to maintain the status quo ante the
action or decision of the public authority complained
against;

(10) The petition is always on behalf of an individual and the
decision of the court must always inure to the exclusive
benefit of the individual concerned; because the process
applies to a particular individual in a particular situation,
the remedy is for that case only and stare decisis does not
follow;

(11) Judgment is to prevent or make good the specific vio-
lation complained of;

(12) The procedures are brief, ulcomplicated, simple and in-
expensive.

In countries which follow the English tradition, there is a general
rule that all ordinary and other remedies must be exhausted before there
can be recourse to special ones. In Mexico, when a fundamental human
right is involved in the action of the bureaucracy, the aggrieved citizen
is not required to first resort to ordinary actions.

Amparo is designed to protect citizens from the potential despotic
courses of action available to bureaucrats, as well as from the impersonal
disregard that may occur in public administration. Because of its roots
and the cultural antecedents of many Arizona citizens, Amparo should be
widely understood. The search for citizens' protectors should not be
exclusively among the eggs in an ombudsman's basket.

It is also disturbing from reading Rowat's book to note the prospective
treatment still retained for the English vetsion of the ombudsman, the
Parliamentary Commissioner, a position which had been operational for at
least 2 years when the second edition was published. Geoffrey Marshall's
essay in the book still appears under the chapter heading of "Proposed
Schemes," as does the editor's own essay on the same subject, co-authored
with H. H. Lambias. One would think that at least the latter essay could
have been updated so that the reader would have the benefit of subsequent
experience. The book's usefulness, pertinence and currency is also lim-
ited because the statistics on existing ombudsman systems in Sweden,
Finland, Denmark, Norway and New Zealand have not been updated
beyond 1963, 5 years prior to publication of the second edition.

The foregoing criticisms dre, of course, keyed to those who have
seen and studied the first edition of The Ombudsman. For lawyers and
others who are interested in the general area of redress of citizens'
grievances, and who have not read the first edition, I recommend the
purchase and study of the second. Rowat's work ranks alongside that of
Anderson (Ombudsman for America) and Gellhorn (When Americans
Complain, and Ombudsman and Others) as basic landmarks in the
literature of this increasingly important arena of administrative law. The
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outstanding feature of public administration in this century has been the
extension of governmental responsibility for the provision of new services
enlarging dimensions of administrative power and responsibility, affecting
the lives and property of individuals in a manner and on a scale never
before prevalent. Governmental decisions and agencies now affect the
lives of people in ways not envisaged when the structure and adminis-
trative procedures of local government were being developed in the
United States.

This unending conflict between liberty and authority has intensified.
The area of rights without remedies is broadening. Accordingly, the need
for adequate procedures for the redress of citizen grievances becomes
increasingly acute.

The problem is not one of civil rights. Properly understood, it is
that most administrative agencies are structurally and organizationally
unable to provide simple, orderly, inexpensive processes for the redress
of citizen grievances. It is necessary to counterbalance the despair of the
individual in his confrontation with the unyielding monolithic public
agency which may be following perfectly legal procedures, and still treat
citizens unfairly because its monopolist position enables it to ignore
individual complaints.

Under today's urban conditions, many citizens cannot obtain redress
for their grievances (real or imagined). Most administrative decisions,
perforce, do not carry a formal right of appeal. The three "great writs"
of American jurisprudence are complicated, time and money-consuming
procedures. The complaint window in some city halls is not well-suited
to handle today's problems. And, while courts, internal administrative
appeals, news media "hotlines," formal and informal voluntary agencies,
and elected officials may amplify the voice of the citizen in the halls of
government, the decibel rating is frequently not high enough to reach the
bureaucracy. Unhearing, it can be unthinking and unfeeling.

We may be so blinded by the virtues of our system of common law
that we do not perceive the appearance of novel forms of injustice for
which existing mechanisms and procedures of adjudication are inadequate.
Urban governments frequently operate complex programs based on legal
machinery more appropriate to the simple agrarian society of old England
from which we inherited our common law.

The essays in The Ombudsman have been written by the world's
most knowledgeable men in the field. The book traces the develop-
ment of the existing ombudsman systems in six countries, and related
institutions in three more are explained and contrasted with the Scandi-
navian systems. Several of the schemes which were noted as being
"proposed" in the fourth division of the book have come to fruition,
but the contributions of eminent authors such as Reuss and LeRoy are
still very much worthwhile reading. The experience in more than a
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dozen countries by more than two dozen contributors should not be neg-
lected,

The final portion of the book with essays by Fritz Morstein Marx,
Ralph Nader and others is potentially the most valuable since it concerns
itself with the applicability of ombudsman systems as between countries
with administrative courts, those with a congressional system of govern-
ment, and those within the parliamentary-commonwealth category,

The appendix is valuable as a historical repository for noting the
contents of the basic laws which have established the ombudsman and
his several close kin.

The February, 1969, endorsement by the American Bar Associ-
ation's House of Delegates of the ombudsman idea should lend impetus
to the growing movement in the United States. This new vitality in-
creases the necessity of familiarity with The Ombudsman's contents for
those who take the matter seriously, or even for those who are merely
intellectually curious about this new work one hears bandied about at
various gatherings.

RANDYH, HAMILTON, PH.D.*

THE URBAN PROSPECt, By Lewis Mutnford. Harcourt, Brace

and World. 1968. Pp. xx, 255. $2.45; Paper edition.

The future business is pretty chancy, as Holmes might have said.
And, if we are to weigh our prophets on the scales of success, most will
be found wanting. Lewis Mumford, however, must be considered a man
of extraordinary achievement, for his foresight and hindsight appear
equally crisp. He must properly be labeled an urban scholar-a gen-
eralist in an otherwise compartmentalized society. He would undoubtedly
agree with Joseph Wood Krutch that learning about living is not confined
to books and formulas but requires as well an existential thrust at life.'
Despite his stature Mumford avoids the banal humility which so often
infects the ivory tower. He relates his perceptions with the force and
vigor which so becomes a man who is almost always right, As he told
the Ribicoff committee on April 21, 1967:

Do not, I beg, misread my occupational qualifications. By
profession I am a writer-not an architect, an engineer, or a
city planner; and though I have been a professor of city and
regional planning at the University of Pennsylvania, I have no
wish to appear before you as an urban specialist, an 'expert,'
an authority. But, please do not read any false humility into

* Executive Director, Institute for Local Self-Government.

See, e.g., J. KRtrrcH, THt DESERT YEAR, ch. 8 (1951).
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this statement. All the colossal mistakes that have been made
during the last century in urban renewal, highway building,
transportation, land use, and recreation have been made by
highly qualified experts and specialists-and as regards plan-
ning I should blush to be found in their company. 2

In The Urban Prospect,3 Mumford, with collected essays and papers
spanning 40 years of his work and three new papers, has created another
invaluable addition to the exploding bibliography of urban affairs. What
emerges is the wisdom of age combined with the youthful dream that the
world can~be better. We are not doomed to an overpopulated planet
consumed by the freeway mentality, says Mumford, but we must be
ready "to seize our destiny and shape it freshly' 4 if we are to avoid the
horror of a nationalized Los Angeles.

The central theme of Mumford's work is his belief that urban living
should be designed for man as we know him-not for automobiles,
Alpias or other Huxleyian nightmares. I am sure he would agree with
Bertram Gross that a new word is needed for the ancient goal: "Anthro-
polls-the city of man."'5 We have already gone far to create an urban
environment where men live lonely lives devoid of the human contact
that characterized our agrarian past, thus creating an ecology in which
man cannot long survive. Christopher Alexander, among others, has
compiled the evidence of the terrible impact of existing urban conditions
upon the mental health of the nation. 6 It is evident to all who care to
see that we are now building a psychiatric timebomb whose potentiality
for destruction is far more insidious than the plague, air pollution or
starvation. Simple technology hopefully can solve those problems, but
the more subtle complexities of human ecology need what Ren6 Dubos
calls "a new science of environmental biomedicine."7  Unlike Alexander,
who proposes a gargantuan structure that by sheer force will reestablish
human contact, Mumford advocates the planned neighborhood as the
basis of urban structure. He demonstrates how the neighborhood con-
cept has been mongrelized into a theory of social stratification and pro-
poses in its stead a totally eclectic model integrating diversity of form,
race and social status into a human environment-an urban village where
human contact may be reestablished. The "village" provides the depth
and diversity of human relationship that cannot exist in a Levittown
world. In a society where the dances of the young eschew human con-
tact and the mores of the youth culture exalt it, Mumford's plea for an
urban environment where lives touch is profoundly pertinent.

2 L. MUMFORD, Tim URBAN PRosPEcT 208 (1968).
3 Id.
4 Id.
5 THE GREAT SocIETY 399 (B. Gross, ed. 1968).
6 Alexander, The City as a Mechanism' for Sustaining Human Contact, in

ENVIRONMENT FOR MAN-THE NEXT FiFT= YEARS 60 (Ewald, ed. 1967).
7 Dubos, Man Adapting: His Limitations and Potentialities, in ENVIRONMENT

FOR MAN-THE NEXT FnIry YEARS 11 (Ewald, ed. 1967).
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A second major.theme of Mumford's book is the need to reestablish
cities as the vehicle for providing the esthetic component of human
existence. He would agree, I suspect, with Daniel Elazar that the estab-
lished "culture" of art, music and architecture is not by definition good
for all men.8 And he, like Elazar, asserts the need for providing open
space with trees and light and air "so that landscape and garden will be-
come an integral part of urban no less than rural life, for both weekday
and holiday uses."9 Mumford, however, does not propose that we pro-
vide for the garden city by erecting monolithic highrise buildings that
concentrate urban density upward and thus provide open space on the
ground. Such buildings, he says, are not of "human scale," as would be
less-concentrated units of lower height. We must, however, seize every
opportunity to create urban open space. For example, Mumford would
line New York's streets with trees, provide a park in every block, and
convert the back alleys of Philadelphia into green pedestrian malls where
people can stroll, away from noise and fumes of street traffic. Open
space, opportunity for human contact and recreation on a daily basis are
the keys to once again civilizing the central city, he asserts, for the ab-
sence of those attributes destroys the sense of community upon which
civilization depends. In the existing slums of both the modem high-
rise and the old coldwater flat, Mumford finds the seeds of urban
violence: lack of personal security, child care and recreation space plus
the pervasive impersonality and conflict that are its necessary products.
Urban housing renewal must be designed to foster a spirit of community
by reducing density and restoring the environment to "human scale."

Decreasing density in the center city, coupled with the natural
population increase requires new places for new people. The alternatives
are clear: acceptance of Spengler's "Megalopolis" ' 1 - an undifferen-
tiated mass, radiating cancerlike from the center city-or, total environ-
mental planning on a regional basis. Predictably, Mumford rejects Meg-
alopolis and finds in the plans of the New York Office of Regional De-
velopment the seeds of an effective approach to total environmental
planning. Central to this concept is the recognition that cities and their
regional matrices must be viewed and planned tdgether-a principle re-
quiring totally new governmental forms with the concomitant power to
colitrol the total urban growth process. In the "new town" concept, of
which Mumford was an early supporter, he finds the answer to providing
for future millions the amenities of urban living in an environment that
possesses both community and open space. Mumford is careful to point

8 Elazar, Urbanization and Federalism in the United States, in URBAN AMERICA:
GOALS AND PROBLEMS 192 (1967).

9 MuMFoRD, supra note 2, at 91.
10 Christopher Tunnard credits Oswald Spengler with the creation of the term

"megalopolis." Tunnard, America's Super Cities, in TAMIo MEGALOPOLIS 8 (Eld-
redge, ed. 1967). It was revived by Patrick Geddes, who was highly influential in
Mumford's early career, MuMFORD, supra note 2, at 209.
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out that the new town concept has essential attributes not to be found in
existing suburbia: (1) the towns are separated from other urban areas
by rural land; (2) the town possesses all of the attributes of the eclectic
neighborhood such as social, racial and economic integration; (3) the
towns are urban in nature, providing all of the basic goods and services
required by the residents; and (4) the towns are environmentally planned.
The English have utilized at least some of those ideas in over 20 localities
and have demonstrated that small cities of under 100,000 can provide
those requisites though often with depressing architectural conformity.
In the Ruhr District of West Germany, regional authorities have pre-
vented industrial destruction and, as Mumford notes, actually reclaimed
land for rural purposes. Mumford convincingly demonstrates that an
alternative to urban sprawl and center city deterioration exists, if we have
the will to avoid what Patrick Geddes called "more and more of worse
and worse."" Mumford's basic plan has two major attributes that do
not exist in the more visionary designs of contemporary planners: (1)
it has been tried and it works and (2) it is totally adaptable to existing
areas of projected urban growth. As for the experts, Mumford says:

Sterile and humanly inadequate though current public housing
has been, its failure to do justice to human needs would be
nothing to what 'the technology of Megalopolis' would achieve.
. .. The coming generation of architects, already conditioned
to the neatly programmed world of computers, insulated from
ecological realities, organic and human, has far worse designs
in store. -The draughting boards in architectural schools are
nowadays full of anti-urban designs for non-living: projects
for heaping fifty thousand people, or even a million, into a
single structure, now in the air, now submerged in water, now
under a geodesic dome: highly ingenious structures, each as
original as a space capsule, and as unfitted for permanent
human habitation.

The one factor left out of these designs is precisely the
factor that would reveal what is wrong with these go-go struc-
tures: the faintest concern for what kind of houses, neighbor-
hoods, and cities people actually want to live in.12

The critical need for new urban planning is evident. Current popu-
lation projections published by the Urban Land Institute for the year 2000
paint a dismal picture of great megalopolitan areas in California, Florida,
the Great Lakes region and the Atlantic seaboard.' 3 In addition, the
institute foresees six additional metropolitan regions with populations
in excess of. one million, and 13 urban regions, including "metropolitan
Arizona." The Bureau of the Census projects a total of 2.3 million

11 MUMFORD, supra note 2, at 179.
12 Id. at 243-44.
13 Pickard, Future Growth of Major U.S. Urban Regions, in URBAN LAND 3

(1967).
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residents in the Pima-Maricopa County of Arizona by 1985.14 A rough
projection of those figures indicates about 3.5 million by the year 2000.
The Tucson and Pima County, Arizona Planning Agencies project a
population between 0.9 and 1.3 million in metropolitan Tucson by the
year 2000,15 and similar relative growth appears probable in Phoenix.
Most of that new population is expected to be concentrated in "metro-
politan Arizona"-the Tucson-Phoenix corridor. Projecting the popu-
lation density of the present Tucson urban area (1,000 per square mile)
one can foresee an additional 2,300 square miles of urban land--enough
to continuously fill the corridor to a width of 20 miles. The Phoenix
Republic reports professional projections of even greater magnitude and
the man in the street speaks happily of the new industry that will come
with the urban Arizona population boom. 6

We can accept as inevitable a new megalopolis in the Tucson-
Phoenix corridor or we can, through planning controls, force the growth
into a livable urban pattern. Mumford's concept of urban development
has impressive relevance to the future of this state but to achieve it we
must recognize the truth of Harry Ashmore's recent comment on the con-
cept of cellular urban development:

Any proposal of this magnitude violates current shibboleths.
By definition it must involve public ownership of land, sub-
sidy of various kinds, and stringent regulation of land use to
obviate the restrictive interests vested in our present cities.' 7

To control the urban environment we must recognize those problems and
create broad new instruments of government to solve them. One hears
stories of an "industrial consortium"' s that wants to do the job for us and
the Arizona Legislature this session considered, but did not pass, a "model
communities" bill that would provide public funding for the private de-
velopment of "new towns."' 9 That bill, though it proposed a new agency
called the "State Community Development Council," provides virtually
no standards for the kind and quality of development that is to be
accorded the privilege of public bonding. Although the council concept
has obvious merit, a collection of existing public officials 0 who would
meet to "enforce" standards that defy interpretation will not do.

14 VALLEY NATIONAL BANK, 24 ARIZONA STATISTIcAL REVIEW 5 (1968).
15 TucsoN CITY PLANNING DIVISION AND PIMA COUNTY PLANNING DEPARTMENT,

POPULATION STUDY OF JANUARY 1, 1967 (1967).
10 Phoenix-Tucson Super/City, the Year 2000, PHOEN IX REPuBLIC 8-33 (Arizona

magazine, June 16, 1968).
17 THE CENTER MAGAZINE, Vol. 11, No. 2, March 1969, at 89.
18 The Arizona Republic, Feb. 1, 1969, at 1.
19 H.B. 145, 29th Legis. Ist Sess. (1968). H.B. 145 was introduced on Feb-

ruary 4, 1969, by majority of Committee on Municipalities. An amended version
was introduced on March 11, 1969. All references are to the latter version.

20 The "council" is composed of the Chairman of the Economics Planning
and Development Board, the Chairman of the State Real Estate Board, the State
Highway Engineer, the Chairman of the State Board of Health, the State Com-
missioner of Finance, the Chairman of the State Board of Education and the
State Land Commissioner. H.B. 145 § 11-711.20(B), 1-7.
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What is needed is a total planning agency with the power to effec-
tively control urban growth. Politically, the agency must give voice to all
of the people of the state and not bow to real estate developers and
industrialists who now look toward Arizona. Technologically, the agency
must possess the skills and talents necessary to mold an urban future.

Clearly this is a mountainous task and very close to the fringe
of our present skills-and the nimber of skills to be enlisted
in such an effort are legion. Traditional city planners-flanked
by lawyers, housing experts, civil engineers, public health spe-
cialists, students of air pollution, conservatioilists, social psy-
chologists, real estate agents, sociologists, anthropologists, urban
designers and architects, public administration scholars, com-
puter programmers, political scientists, regionalists, economic
geographers, economists, traffic engineers, recreation planners,
purveyors of the higher culture, etc.-may be able to at least
get on with the job. There apparently is an urban dimension
to every sophisticated occupation. But the mere complexity of
the matter demands that new higher levels of human thought
and skills must be involved. These may take the form of an
over-arching, synthesizing profession of planner of the total
environment and of total systems analysis employing all pro-
fessional specialties to serve the political decision-makers coun-
selled in detail by the entire planning skill consortium.2'

The magnitude of such an undertaking is awesome but necessary if we
are to preserve our basic ecological values. With the lessons of Los
Angeles burning our eyes and jolting our apathy, we have no choice but
to plan for urban living where the- environmental grandeur that is Ari-
zona's heritage is woven into the fabric of the city that is her future. To
those who seek participation in the molding of that "urban prospect"
Lewis Mumford's work is basic.

WINTON D. WooDs*

21 Eldredge, supra note 10 at vii.
* Assistant Professor of Law, University of Arizona College of Law.
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