Symposium*®

THE PRACTICE OF LAW IN THE PUBLIC INTEREST

The spirit of liberty is the spirit which is not too sure it is right;
the spirit of liberty is the spirit which seeks to understand the
minds of other men and women; the spirit of liberty is the
spirit which weighs their interests alongside its own without bias;
the spirit of liberty remembers that not even a sparrow falls to
earth unheeded; the spirit of liberty is the spirit of Him who,
near two thousand years ago, taught mankind that lesson it has
never learned, but has never quite forgotten; that there may be
a kingdom where the least shall be heard and considered side by
side with the greatest.*

Judge Learned Hand
May 21, 1944

INTRODUCTION

The widely noted inability of the traditional political system to cope
with sociotechnic frictions such as environmental pollution, consumer
fraud, racial inequality and the plight of the poor has created a growing
demand for legal services directed toward workable solutions to these
problems. Thus, an old but increasingly viable alternative to the tradi-
tional practice of law has begun to emerge as one of the primary vehicles
for resolving these grievances and implementing social change. The prac-
tice of law pro bono publico, now institutionalized in the form of public
interest law firms,? has attracted many young lawyers dedicated to social
change through law.

* EpiTors’ NoTE: The student work in this symposium arose out of a semi-
nar, “Urban Problems,” conducted in the fall of 1971 at the University of Arizona
College of Law. We are grateful to Professor Woods for his guidance and as-
sistance in the preparation of the symposium. Students who contributed to the
seminar, but who are not published here are Sioux Wehrspan, George Stout and
Teresa Schwelger

1. L. Tae SpRiT OF LiBERTY 190 (3d ed. 1960) (footnote omitted).

2. See Comment, The New Public Interest Lawyers, 79 YaLe L.J. 1069,
1070-71 (1970).
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At the outset, we have asked a number of lawyers involved in one
way or another with the practice of law pro bono publico to comment
upon problems and prospects of such a practice from the point of view
of one committed to the broad goal of social reform through law. We
have resisted the obvious pressure to present commentary from those op-
posed to such practice. We have done so because the symposium is not
intended to be a brief for or against the practice of public interest law,
but an examination of an existing segment of the legal profession.

The student work is of a more traditional nature, but we have en-
couraged the writers to go beyond the standard law review analysis by
employing their legal skills against a dynamic social background. Thus,
the symposium will make little, if any, contribution to the daily grind of
practice. We hope, however, that it will contribute to a broader under-
standing of an issue of critical significance to our profession. And even
should we fail in that endeavor, those of us who participated in develop-
ment of the symposium have gained new insight into the oldest tradition
of the legal profession: the protection of the common weal.

The term public interest law does not lend itself to precise definition.
It clearly contemplates, however, representation of diverse groups of peo-
ple presently underrepresented in our society. The issues to which it di-
rects itself may run the gamut from the protection of wildlife to provision
of adequate housing for the urban poor. The practice of public interest
law is therefore distingunishable from the traditional legal services prac-
tice. By seeking to represent a broader constituency than the traditional
legal services program, however, public interest lawyers have incurred the
wrath of the traditionalist and the radical alike.

The radicals claim that there are neither resources nor time for con-
fronting such “establishment” concerns as air pollution, wilderness pres-
ervation, and the deteriorating quality of products manufactured by the
nation’s industry. The repression of political and racial minorities, they
argue, are the only issues worthy of commitment. On the other side, tra-
ditionalists who supported, sometimes grudgingly, the OEO legal services
program are arguing that the broader goals sought by the public interest
lawyers have turned them from the practice of law toward a political
movement. The courts, the traditionalists contend, are inappropriate ve-
hicles for the resolution of intensely political issues such as environmental
quality, consumer fraud and racial discrimination.

As with most issues, truth is to be found on both sides. Certainly
the so-called environmental movement is fraught with elitism and self-
interest. But at the same time, many would view the institutional im-
balances which lie at the heart of environmental degradation as also re-
sponsible for much of the racial and political inequality of our society. It
is for that reason that in recent months problems like air pollution in the
central city and freeway conmstruction through parks have coalesced en-
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vironmental organizations such as the Sierra Club and Friends of the
Earth with civil rights groups such as the NAACP and MALDEF.3

Similarly, there is merit to the traditionalist argument that the judi-
cial process, already overburdened, understaffed and inadequately fi-
nanced, is simply unable to deal with the pressures of dramatically in-
creased litigation. The pursuit of long range reform, they argue, is a
political task that must be addressed to legislatures and administrative
agencies. It is important to point out, however, that a substantial portion
of such litigation is created by the failure of the executive branch of gov-
ernment to assume and conform to legal responsibilities which the political
process has already defined and mandated. For example, the deluge of
litigation pursuant to the National Environmental Policy Act? has been cre-
ated by the refusal of public agencies to conform to the procedural and
substantive requirements set forth in that act.> In such cases, the courts
are not utilized to achieve a political victory, but rather to enforce a po-
litical victory already won in the legislative branch.

One resolution of the conflict between the traditionalists and the rad-
jcals in the legal profession may come in the emergence of a new form
of action-oriented social institution consisting of interdisciplinary teams
of lawyers, sociologists, economists, political scientists, ecologists, urban
planners, and other nonlegal experts with a primary commitment to legally
and politically underrepresented groups, whether they be Long Island
housewives concerned about water pollution, inner-city residents faced
with housing needs, or old-line conservationists upset about the destruc-
tion of remaining wilderness areas. It is urged by many that the unifica-
tion of diverse social disciplines under one institutional umbrella devoted
to problem solving, as well as problem identification, would dramatically
increase the efficiency of each participant. By providing a varety of
ways to approach and solve a given problem, such an institution might
serve to prevent time-consuming and expensive litigation in those cases
in which the availability of other experts might resolve the problem in
more socially productive ways. On the other hand, the availability of legal
skills and involvement could well serve to bring the work of other experts
into a focus that has heretofore been unattainable. Whether such institu-
tions can be created and made to work is a troublesome question.

Lawyers are a notoriously independent breed who often call them-
selves “the last of the generalists.” It may be that public interest advocacy

3. See, e.g., La Raza Unida v. Volpe, 3 BNA Env. Rep. Dec. 1306 (N.D.
Cal. Now. 8, 1971).

4, 42 U.S.C. §8§ 4321 et seq. (1970). .

5. E.g., Scenic Hudson Pres. Conf. v. FPC, 354 F.2d 608 (2d Cir. 1965),
cert. denied sub nom. Consolidated Edison Co. v. Scenic Hudson Pres. Conf., 384
U.S. 941 (1966), remand affd, 453 F.2d 463 (2d Cir. 1971), cert. granted, No.
71-1219, 40 U.SL.W. 3485 (U.S. Mar. 24, 1972); Calvert Cliffs Coord. Comm. V.
AEC, 449 F.2d 1109 (D.C. Cir. 1971); Wilderness Soc’y v. Hickel, 325 F. Supp.
422 (D.D.C. 1970).
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will assume more traditional forms with lawyers remaining aloof and
somewhat disdainful of the contributions to be made by other disciplines.
Whatever forms public interest advocacy may take in the future, how-
ever, there are special questions about the lawyer’s role in such an enter-
prise that demand inquiry. In the area of professional ethics, public ad-
vocates are confronted by a number of traditional ethical rules designed
to serve a different kind of professional practice. The conflict between
the immediate welfare of the client and the long range law reform goal
that has so often confronted the legal service lawyer is but one of the
ethical problems to be dealt with. Advertising, lay control of lawyers’
activities, and problems of compensation are others.

Problems of ethics and professional pride aside, the transition from
traditional service-oriented practice to broader legal and social reform
brings with it a myriad of difficulties inherent in organizational structure.
How are such groups to be financially supported? What are the ad-
vantages and disadvantages of government funding on the one hand and
the receipt of monies from private foundations on the other? How will
these firms recruit the manpower necessary to the formation of their inter-
disciplinary organization? To whom will these experts be answerable?
What is the future of the tax exempt status of existing public interest
law firms and the potential for a tax incentive program for private prac-
titioners? And finally, to what extent can the abuses of bureaucracy be
curbed and the administrative state be made more responsive to the pub-
lic will? These are some of the issues to which this symposium will ad-
dress itself.
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Clark L. Derrick**
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