MR. HERBERT SPENCER AND THE BACHELOR
STOCKBROKER: KRAMER v. UNION FREE
SCHOOL DISTRICT NO. 15

Rex E. Lee*

Out of the great variety of situations in which governmental en-
tities deal with individuals, there are few, if any, in which it is not pos-
sible for someone to contend that the government has treated him un-
equally vis-a-vis someone else.! The prime objective in constitutional
litigation involving the equal protection clause, therefore, has been the
delineation of standards for applying the fourteenth amendment’s
highly generalized proscription against unequal governmental treat-
ment. The Supreme Court’s 1969 decision in Kramer v. Union Free
School District No. 15% represents a significant development in the
history of equal protection precedents, for it expressly articulated a
more exacting equal protection standard as applied to voting rights.

The general rule in equal protection cases is that a governmental
classification is invalid only “if it rest[s] on grounds wholly irrelevant
to achievement of the regulation’s objectives™® or is “palpably arbi-
trary.”* The degree of latitude enjoyed by legislative bodies under this
traditional test is similar to that allowed by the substantive due process
approach which has prevailed, theoretically at least, since Nebbia v.
New York.® Thus, under both the equal protection and substantive
due process tests, the central inquiry concentrates on reasonableness.
The interest balancing and value trade-offs, necessary in so many im-
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portant governmental policy judgments, are left to the legislature, with
judicial inquiry limited to a determination of reasonableness or arbi-
trariness.

The most important feature of any departure from the reason-
ableness standard, either in the due process or equal protection context,
is the potential for intra-governmental shifts of power and responsibil-
ity. Deviations from the traditional standard necessarily diminish the
range of alternatives available to the legislature. In some instances, a
corresponding increase in judicial power-—and derivatively over the
long run, in the power of the President through his power of judicial
appointment—may also result.

Kramer v. Union Free School District No. 15 carved out an im-
portant area of exception from the traditional principle that the equal
protection clause leaves state governmental units free to make reason-
able classifications. It did so by adopting as a voter qualification
standard for the first time in the Court’s history, the highly restrictive
“compelling state interest” test. While it is an appropriate test in the
first amendment area, the compelling state interest standard is inher-
ently at odds with the underlying egalitarian objective of the equal pro-
tection clause. Moreover, the applicability of the stricter test adopted
by Kramer depends upon whether the rights involved are “funda-
mental.” Since the determination of what is “fundamental” is neces-
sarily left with the judiciary, the net result of the Kramer-induced de-
velopment is a return to an approach to constitutional adjudication
that ailows judges to translate personal policy into constitutional doc-
trine.®

Kramer is a landmark case because it marked the first time that
the Court applied the compelling state interest test in the voter qualifica-
tion context. It may nevertheless be argued that the real beginning of
this equal protection transformation occurred in Skinner v. Oklahoma’
or in Harper v. Virginia State Board of Elections® rather than in
Kramer. Doctrinally, Skinner is an enigma; holding that the con-
tested legislation, sterilization of habitual criminals by vasectomy or
salpingectomy, ran afoul of the equal protection clause, the Court
on the one hand purportedly accorded the state legislatures “that large
deference which the rule of the foregoing cases requires,”® but on the

6. The recent decision in San Antonio Independent School Dist. v. Rodriguez,
93 8. Ct. 1278 (1973), has somewhat blunted, but certainly not eliminated, the poten-
tial for substitution of judicial judgment on policy issues that should be left to the
legislature. For a discussion of Rodriguez and other cases handed down the same
day, see text & notes 87-90 infra.

7. 316 U.S. 535 (1942).

8. 383 U.S. 663 (1966).

9. 316 U.S. at 541 (emphasis added).
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other hand reasoned that “strict scrutiny of the classification which a
State makes in a sterilization law is essential.”*® Harper relied in part on
another voting case, Carrington v. Rash,** for several propositions that
have the ring of reasonable basis, such, as “Texas has unquestioned
power to impose reasonable residence restrictions on. the availability of
the ballot.”2

The sharpness of the break with past precedent represented by
Kramer and the extent to which it was heralded by Skinner, Harper or
Carrington are not material to the criticism of the test adopted by
Kramer. In retrospect, Skinner and Harper probably should be re-
garded as precursors of the Kramer rule. The lower court opinions
in Kramer—particularly Judge Lumbard’s dissent from the decision
convening the three-judge district court—certainly illustrate, however,
that prior to Kramer the signal was, at best, unclear.’® After Kramer
it was unmistakable.

In spite of its constitutional significance, the Kramer decision
was ill-conceived from its inception, and recent decisions have retarded
its widening application. This article will examine Kramer in terms
of its infrinsic soundness, its impact on equal protection doctrine in
voting and other contexts, and its broader significance within the general
sphere of constitutional adjudication.

PrE-SUPREME COURT BACKGROUND: “SO
PATENTLY WITHOUT MERIT”

In most school districts in the state of New York, Morris H.
Kramer would have been entitled to vote in school board elections.'*
Since he resided within the confines of Union Free School District No.
15, however, his statutory right to vote in school board elections was
governed by section 2012 of the New York Education Law.*® In ad-
dition to prescribing citizenship, residence and age qualifications, sec-
tion 2012 limited the franchise in school district elections to which it
applied to three categories of persons: (1) owners or lessees of tax-
able real property located within the district, (2) spouses of qualifying

10. Id.

11. 380 U.S. 89 (1965).

12. Id. at 91.

13. See text accompanying notes 18-24 infra. .

14. 'The Motion to Affirm filed by the New York State Education Department
stated that “the voting qualifications of section 2012 of the Education Law here under
attack, are applicable only in the 128 common school districts, 169 union free school
districts, 4 central high school districts and 490 central school districts, all of which
together comprise less than one-third of the population of the State of New York.”
Brief for Defendant at 9, Motion to Affirm, Kramer v. Union Free School Dist.
No, 15, 282 F. Supp. 70 (E.D.N.Y. 1968).

15.” N.Y. Epuc. Law § 2012 (McKinney 1969).
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owners or lessees or (3) parents or guardians of children attending
school within the district for a period of at least 8 weeks during the
year preceding the school meeting at which the election is held.

Kramer, a bachelor who lived with his parents and did not qualify
under any of the three categories, brought suit to have his disqualifi-
cation invalidated as a denial of equal protection of the laws.l® As a
federal action to restrain enforcement of a statute of state-wide appli-
cability, the case required consideration by a three-judge court, if it
was to proceed at all.’” The observations of the judges of the district
court and of the court of appeals on the issue of convening the three-
judge district court® are indicative of the magnitude of the change in
constitutional doctrine that was eventually effected by the Supreme
Court. District Chief Judge Zavatt refused to convene a three-judge
court on the ground that the “distinctions drawn by the legislature of
the State in § 2012 of the New York Education Law are so clearly
reasonable and plaintiff’s claim so obviously without merit, that it can
only be characterized as frivolous.”*®

The Court of Appeals for the Second Circuit reversed, with all
three judges writing separate opinions. The holding, contained in
Judge Hays’ opinion was that “[wlhile we express no view as to what
should be the ultimate disposition of plaintiff’s claim, we hold that he
has raised a constitutional claim of sufficient substance to require that
a three-judge court be convoked.”?® Judge Kaufman concurred in con-
vening the three-judge court, but made it clear that “it should not be
inferred from my concurrence in the result . . . that I view appellant’s
claim as being meritorious.”?! Judge Lumbard, in dissent, saw “no
need for three judges to consider a claim so patently without any
merit.”?* In his view, it was a waste of judicial resources to convene

16. Before the three-judge district court, he took the position that section 2012
also violated article IV’s guarantee of a republican form of government, Kramer v.
Union Free School District No. 15, 282 F. Supp. 70 (E.D.N.Y. 1968), but abandoned
that argument by the time the case reached the Supreme Court. The majority opinion
in the Jower court disposed of the republican form of government argument with a
single sentence: “Plaintiff’s reliance on the Guaranty Clause is without merit as it
does not present a justiciable issue. See Baker v. Carr, 369 U.S. 186, 222-229 (1962).”
282 F. Supp. at 75.

17. Earlier, the INew York statute had been unsuccessfully challenged on state
constitutional grounds in the New York state courts. Turco v. Union Free School
District Number Four, 43 Misc. 2d 367, 251 N.Y.S.2d 141 (1964), aff'd, 22 A.D. 2d
%(1)32,5)256 N.Y.S.2d 553 (AD. 2d Dept. 1964), appeal dismissed, 15 N.Y.2d 967

18. The controlling issue, assuming facial applicability of the three-judge court
statute, 28 U.S.C. § 2281 (1971), is whether the case presents a substantial claim of
unconstitutionality. Idlewild Ligquor Corp. v. Epstein, 370 U.S. 713, 715 (1962).
1958. Kramer v. Union Free School Dist. No. 15, 259 F. Supp. 164, 167 (E.D.N.Y.

20. Kramer v. Union Free School Dist, No. 15, 379 F.2d 491, 494 (2d Cir. 1967).

%; % at 495,
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a three-judge court to consider such a frivolous claim.?

The three-judge district court divided on the merits of Kramer’s
claim. The majority, Circuit Judge Moore and District Judge Bartels,
treated the case as involving a straightforward equal protection-ra-
tional basis issue and held that “the Legislature, in acting within its
power to fix voter qualifications, did not discriminate in an unreason-
able or unrealistic manner. Quite to the contrary, the selection of the
parent and taxpayer groups definitely would appear to be within the
permissive limits of power still preserved by state legislatures and spec-
ified both by the Supreme Court and the New York Court of Ap-
peals.”®* District Judge Weinstein’s dissent foreshadowed the eventual
holding, and to a significant extent the rationale, of the Supreme Court
decision. In Judge Weinstein’s view, “[t]he traditional test for deter-
mining whether a classification is valid under the Equal Protection
Clause—rationality-—does not satisfy the requirements of the Clause
where the right to vote is concerned.”* He drew his principal support
from Reynolds v. Sims.?®

THE SUPREME COURT OPINION: PARENTHOOD, PROPERTY
TAXES AND COMPELLING STATE INTERESTS

On direct appeal, the United States Supreme Court reversed the
judgment of the three-judge district court by a five-to-three majority.>”
Asserting a “need for exacting judicial scrutiny of statutes distributing
the franchise,”?® the Court relied on Carrington v. Rash®® for the

23. “The circuit and district judges in the federal system are fully occupied with
matters of substance which have an undeniable claim on their attentions; we do no
service to anyone by dignifying claims so patently without merit by requiring three
judges to convene and consider it, simply because my brothers do not think it in-
substantial.” Id. at 497-98.

1962‘)1' Kramer v. Union Free School Dist. No. 15, 282 F. Supp. 70, 75 (ED.N.Y.

8).

25. Id. at 79-80. Three years prior to his dissent in Kramer, Judge Weinstein,
then a law professor at Columbia University, had expressed the view that “most
courts would probably reject . . . out of hand” arguments such as Kramer’s. Wein-
stein, The Effect of the Federal Reapportionment Decisions on Counties and Other
Forms of Municipal Government, 65 CoLuM. L. Rev. 21, 35 (1965).

26. 377 U.S. 533 (1964). It might be contended that the Supreme Court’s hold-
ing in Kramer is merely an extension of, and indeed is required by, the holding in
Reynolds v. Sims. Both involved voting and both were decided under the equal pro-
tection clause. But there is no substantial reason that the restrictions on the states’
authority to prescribe voter qualifications should be governed by the same rule that
deals with the weighting of representation in state legislative bodies. In fact, in
Carrington v. Rash, 380 U.S. 89 (1965), the first voter qualification case decided
after Reynolds v. Sims, the Court did not rely on, or even cite, the reapportionment
cases.

27. Kramer v. Union Free School Dist. No. 15, 395 U.S. 621 (1969).

28. Id. at 628.

29. 380 U.S. 89, 96 (1965). Notwithstanding the suggestion in the Kramer
opinion, the Court in Carrington v. Rash had not adopted the compelling state interest
test. Indeed, the page of the Carrington opinion cited by the majority in Kramer
expressly states: “We emphasize that Texas is free to take reasonable and adequate
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proposition that “if a challenged state statute grants the right to vote
to some bona fide residents of requisite age and citizenship and denies
the franchise to others, the Court must determine whether the exclu-
sions are necessary to promote a compelling state interest.”3°

The opinion does suggest, however, a possible exception that,
upon first reading, might appear to consume the compelling state inter-
est rule: “We need express no opinion as to whether the State in some
circumstances might limit the exercise of the franchise to those ‘pri-
marily interested’ or ‘primarily affected.’ ' If, in fact, preference
can be given by the state to those who are “primarily interested” over
those who are not, on what basis are the courts to judge the appropri-
ateness of the state’s determination of primary interest? If such deter-
minations were to be upheld if reasonable, then the “primary interest”
exception, where applicable, would consume the rule. But alas, what
the Court giveth in the text, it taketh away by footnote: “Of course,
if the exclusions are necessary to promote the articulated state inter-
est, we must then determine whether the interest promoted by elimi-
nating the franchise constitutes a compelling state interest.”3?

The net result of the Court’s verbal excursion into “primary in-
terest” is that the text and the footnote completely neutralize each
other. If the exclusions were not “necessary to promote the articu-
lated state interest,” then the state would be without power to adopt
them. And tying the suggested “primary interest” exception back to
compelling state interest means that there is no exception at all, be-
cause under any circumstance the governing rule is the same.

The inefficacy of “primary interest” as a possible exception was
in fact established in the following term in City of Phoenix v. Kolod-
ziejski.®® A companion case handed down the same day as Kramer,
Cipriano v. City of Houma,** had invalidated a Louisiana statute pro-
hibiting non-property owners from voting in revenue bond elections.
The Cipriano opinion also rested on the state’s failure to articulate a
justifying “compelling state interest,” and devoted a paragraph to dis-
claiming any view as to a “specially interested” exception.?® The issue

steps, as have other States, to see that all applicants for the vote actually fulfill the
requirements of bona fide residents.”

30. 395 U.S. at 627. Compelling state interest is a phrase that had been used
principally to describe the standard applied in first amendment cases. See, e.g.,
Sherbert v. Verner, 374 U.S. 398, 406 (1963); Gibson_ v. Florida Legislative In-
vestigation Comm., 372 U.S. 539, 546 (1963); Bates v. Little Rock, 361 U.S. 516,
524 (1960).

31. 395 U.S. at 632.

32. Id. at 632 n.14.

33. 399 U.S. 204 (1970).

34. 395 U.S. 701 (1969).

35. Id. at 704.



1973] KRAMER 463

in Kolodziejski was whether Cipriano applied to general obligation
bond elections. As pointed out by the appellants’ brief: “If the ‘spe-
cially interested’ limitation referred to by the Cipriano opinion means
anything at all, it must include real property taxpayers in a general ob-
ligation bond election. There is no more clear example of voters being
specially interested in the outcome of a bond election than voters
whose property is encumbered by the bonds and constitutes the source
of funds for their repayment.”®® The Kolodziejski opinion, extending
the Kramer and Cipriano holdings and rationale to general obligation
bond elections, contains no discussion of “primary interest.”

The only attempt made by the Court in Kramer to articulate a
rationale for its drastic change of governing standard is the following:

The presumption of constitutionality and the approval given

‘rational’ classifications in other types of enactments are based

on an assumption that the institutions of state government are

structured so as to represent fairly all the people. However, when

the challenge to the statute is in effect a challenge of this basic

assumption, the assumption can no longer serve as the basis for

presuming constitutionality.37

These two sentences provide a better argument for the apportion-
ment decisions handed down 5 years earlier than anything contained
in the scores of pages that constitute the opinions in those cases. But
as an attempted rationale in a school district voter qualification case,
they are wide of the mark. The heart of the argument is its implicit
assertion that so long as those who control the circumstances under
which people will be allowed to vote are adversely affected by changes
in those circumstances, the judgment of self-interested persons—mem-
bers of the state legislature—is not entitled to the deference normally
accorded state policy makers by the equal protection clause. It is es-
sentially a conflict of interest argument. The conflict exists in the leg-
islative apportionment context because the governmental body that
controls the voting scheme is the same body that would be adversely
affected by changes in the scheme. The conflict of interest simply does
not come into play where, as in Kramer, the determinations concerning
the qualifications and circumstances for voting are not made by the
same governmental entity affected by the substantive content of those
decisions. Voter qualifications for school districts in New York are the
province of the state legislature and not the school districts. As pointed
out by Mr. Justice Stewart in dissent, after citing the two sentences

quoted above:

36. Brief for Appellant at 24, City of Phoenix v. Kolodziejski, 399 U.S. 204

(1970).
37. 395 U.S. at 628.
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I am at a loss to understand how such reasoning is at all
relevant to the present case. The voting qualifications at issue
have been promulgated, not by Union Free School District No.
15, but by the New York State Legislature, and the appellant is of
course fully able to participate in the election of representatives
in that body. There is simply no claim whatever here that the
state government is not structured so as to represent fairly all the
people, including the appellant.38

ANTI-EGALITARIANISM UNDER THE RUBRIC OF EQUAL
PROTECTION: MICROSCOPES AND MACROSCOPES

The a priori pronouncement that voter qualification cases are to
be governed by the new and far more demanding equal protection
standard lends weight to the suspicion that the reason Mr. Kramer pre-
vailed in his lawsuit was that the Court felt that people such as he
ought to be allowed to vote, and that it is bad policy to deprive them
of the franchise. Unquestionably, that conclusion is correct as a mat-
ter of policy, if the inquiry is directed solely to Morris H. Kramer or to
other members of the class he represents. A resident of the school
district and a college-educated stockbroker, he would be interested in
important matters facing the community in which he lives, including
school matters. But focusing on Morris H. Kramer or on the class he
represents involves an approach which is necessarily anti-egalitarian.

Clearly, there is no compelling reason why the state of New York
should not allow Kramer and all other resident bachelors of voting
age to vote in the school board elections for Union Free School Dis-
trict No. 15. For that matter, neither is there any compelling reason
for denying the franchise to intelligent and well-informed 17 year olds,
convicted felons, non-residents or non-citizens. Indeed, the case could
be made that there are some 17 year old, non-property owning, non-
parents who have a far greater interest in the outcome of school board
elections than certain identifiable property-owning parents twice their
age. There is no substantial reason to deny the franchise to the first
group, while extending it to the second.

The traditional test in equal protection cases focuses on the entire
universe of persons affected by the governmental regulation. It as-
sumes that application of the general rule will necessarily result in
some inequities to some individuals or classes. Indeed, there is no gov-
ernmental regulation as to which some person cannot make a case for
the proposition that it affects him unfairly vis-a-vis someone else. Oc-

38. Id. at 639,
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casional individual disparities in treatment are the inevitable conse-
quence of line drawing.

By contrast, the compelling state interest test comes into play only
when “fundamental” individual interests are involved.®® Thus, the fo-
cus is shifted from the reasonableness of the scheme as a whole to the
particular interests of the individual or class. Such a micro view is
appropriate for first amendment cases, which by their nature focus
upon the individual and his exercise of the preferred freedoms. Thus,
in order to solve the problems before it in Sherbert v. Verner*® and
Edwards v. South Carolina,** for example, the Court was required to
examine precisely what Edwards and the other students did and said,
and to determine the precise nature of Mrs. Sherbert’s particular re-
ligious convictions. But the fourteenth amendment’s guarantee of
equal protection requires the macro rather than the micro view. If
the issue is whether any given individual or class is being treated un-
equally vis-a-vis any other individual or class in light of facts and
circumstances pertinent to either, it will almost always be possible to
make the case that inequality of this order has occurred. To the fur-
ther question whether there is a compelling basis for the distinction,
the answer, almost invariably, will be no.

The net result, nominally, is total and absolute equality where
judicially declared “fundamental” interests are involved. Ironically,
however, since application of the test will almost certainly result in
constitutional invalidity,*> the real consequence of the Court’s new
equal protection test is a shift away from questions concerning equal-
ity and a new concentration on what is “fundamental.” This is really
the same basic approach that the courts used during the heyday of
substantive due process. Indeed, it is an inquiry that centers upon
subjective, substantive due process issues. Thus, the compelling state
interest test is necessarily anti-egalitarian because, by interdicting vir-
tually every state classification to which it is held applicable, the em-
phasis necessarily shifts away from questions of equality and fairness
to whether in the particular instance a fundamental interest is involved.

The inappropriateness of the compelling state interest’s micro-
approach to equal protection adjudication is aptly illustrated by the
efforts of the majority in Kramer to exclude from its holding age, citi-

39. Eisenstadt v. Baird, 405 U.S. 438, 447 n.7 (1972).

40, 374 U.S. 398 (1963).

41. 372 U.S. 229 (1963). . i

42. In Dunn v. Blumstein, 405 U.S. 330, 363-64 (1972), Chief Justice Burger’s
dissenting opinion stated: “Some lines must be drawn. To challenge such lines by the
‘compelling state interest’ standard is to condemn them all. So far as I am aware,
no state law has ever satisfied this seemingly insurmountable standard, and I doubt one
ever will, for it demands nothing less than perfection.”
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zenship and residence requirements. The Kramer opinion asserts that
its “rigid . . . examination is applicable to statutes denying the fran-
chises to citizens who are otherwise qualified by residence and age.”*?
The opinion simply assumes, without any supporting rationale, that
there is a constitutional difference between, on the one hand, citizen-
ship, residence and age, and, on the other, qualifications such as being
a parent and taxpayer.** The distinction is not one that can with-
stand analysis, however. Even-handed application of the Court’s test
necessarily interdicts age, citizenship and residence qualifications, be-
cause once the micro-view implicit in the compelling state interest test
is incorporated into the equal protection clause, there is no basis for
drawing constitutional dividing lines between citizens and non-citizens,
residents and non-residents, or persons just over and just under 18
years of age.

Citizenship. The proscription of the equal protection clause is
not against unequal treatment among “citizens,” but rather “persons”
within the state’s jurisdiction.?®* There are many resident aliens who
have lived in this country for years, whose children have been born
here and attended school here, and whose interest in school board
elections is greater than Mr. Kramer’s. If the controlling inquiry in-
volves a comparison of those individual interests rather than a general
examination into the reasonableness of the overall voting rights scheme,
there is no compelling reason to prohibit non-citizens from voting.

Age. Neither is there any compelling reason to deny the franchise
to 17-year olds. The attempt to exclude age requirements from the
compelling state interest test presents two difficulties. First, there are
persons under 18 years of age (or in 1969 when Kramer was decided,
under 21) who are better informed, more responsible and more inter-
ested in public affairs generally and school affairs particularly than
many persons over the legal voting age. Second, many persons under
18 correctly anticipate that prior to the time they reach Morris Kramer’s
age, they will have children enrolled in school. Since the quality of
school programs, and the responsiveness of these programs to sound
administrative policies and capable administrators, is a long-run rela-
tionship, the stake of the prospective parent—17 years of age and
younger—in school board elections is arguably greater than that of a
31-year old bachelor. Clearly, there is no compelling reason for the
state to permit the one to vote but not the other.

43. 395 U.S. at 626.

44, Id. at 625,

45. Cf. Truax v. Raich, 239 U.S. 33 (1915). See also Bickel, Citizenship in the
American Constitution, 15 Ariz. L. Rev. 369 (1973).
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Residence. Kramer’s successful argument attacking the provisions
of section 2012 of the New York Education Law is actually more per-
suasive against the constitutionality of residence requirements*® than
against parenthood or property ownership qualifications. The appel-
lant’s brief asserts that the community generally has an interest in
school matters and that this interest

is perhaps most dramatically illustrated by what has happened

in the City of New York in the Fall of 1968 where a strike of teach-

ers, because of conflicts with the city-wide and certain local

boards, has seriously affected everyone. Indeed, the racial ten-

sion generated by this strike will have far-reaching repercussions.

Decisions taken by local boards of various parts of the country

may have grave consequences in the entire population. Conse-

quently, the election of the members of such boards should be by

the widest possible electorate in the community.*?

Conceding the correctness of the foregoing argument, its real
thrust is against residence as a voting requirement. With increased
mobility and communication bringing all segments of our nation into
ever-closer contact and interdependency, it is beyond dispute that
Kramer, a non-property taxpayer and a non-parent, has an important
interest in the affairs of Union Free School District No. 15. But so
does a 31-year old, unmarried, non-propertied stockbroker who lives
just outside the boundaries of the District. And the parents of school-
age children living in Bloomington, Indiana, about to be transferred
to New York, where their children will attend school, have an interest
greater than either. On a broader scale, Kramer’s assertion that “deci-
sions taken by local boards of various parts of the country may have
grave consequences in the entire population” is exactly correct. Every
conscientious citizen has a stake in the election of people and the im-
plementation of policies that will lessen racial tension and promote
greater mutual understanding among human beings, whether in the
context of school affairs or any other.

A voter qualification, regardless of the subcategory to which it
is assigned, is still a voter qualification. Mr. Kramer was prevented
from voting because he was neither a parent nor an owner or lessee
of property. Other persons are prevented from voting for other rea-
sons, even though it must be conceded that, at least to some of them,

46. The reference here is not to durational residence requirements, subsequently
declared unconstitutional in Dunn v. Blumstein, 405 U.S. 330 (1972), but rather to
the simple requirement that the aspiring voter physically reside within the school dis-
trict or other geographic area to be represented by the candidates for whom he
wishes to vote.

(192’97.) Brief for Appellant at 9, Kramer v. Union Free School Dist., 395 U.S. 621
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their interests in the election are greater than Mr. Kramer’s. There is
no compelling distinction between these groups, and no compelling
reason to permit one group to vote and not the other.

The individual comparisons that inevitably result when the rea-
sonableness standard of equal protection is discarded in favor of com-
pelling state interest are impossible to implement on a case-by-case ba-
sis. It is highly doubtful that any governmental entity can adequately
assess the comparative interests of a resident non-parent and a non-
resident parent, or a 17-year old married person and a 31-year old
bachelor. Courts are clearly not equipped to make such individual
comparisons.*®

Therefore, once the courts effectively have taken from the legisla-
ture the power to make these kinds of judgments subject only to a
standard of rationality, the only theoretically feasible alternative is the
sweeping rule that any person who presents himself at the polling place
on election day must be given a ballot. As a matter of sound public
policy, such a rule might not be so bad as might appear at first blush.
An effective way to prevent duplicate voting in elections for offices
representing more than one polling precinct would have to be solved,
but a rule requiring nothing more than self-presentation on election
day would be simple in its administration and would eliminate all
need for either legislatures or courts to consider any problems of voter
qualifications. All existing voter qualification tests would be sup-
planted by this single, simple and arguably most discriminating test of
all: real interest as demonstrated by willingness to make the trip to the
voting booth.

The difficulty with such a rule is not so much its substance, as
the means of its adoption. If there is to be a blanket rule that anyone
who wants to vote should be permitted to vote, that decision should
not be made by a court. The line between constitutional adjudication
and judicial legislation is not always a fine, bright one, but the judi-
ciary should always recognize its conceptual existence and perpetually
strive to identify and respect it. At the very least, the kinds of interest
balancing and value trade-offs involved in prescribing voter qualifica-
tions, whether they relate to age, citizenship, residence, literacy, prop-
erty ownership or anything else, should be made in the statehouse and

48. Judge Wisdom, dissenting in Fontham v. McKeithen, 336 F. Supp. 153, 163,
164 (E.D. La. 1971), a pre-Dunn v. Blumstein three-judge district court decision up-
holding the constitutionality of various Louisiana durational residency requirements,
observed “It may be that somewhere in the legal firmament there is a shining star to
guide the Supreme Court in distinguishing some voter eligibility standards from others
to which it has unequivocally applied the compelling interest test [citing Kramer,
Cipriano and Kolodziejskil.”
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not in the courthouse. Patently, decisions concerning who should vote,
whether the franchise should be limited to citizens, literates, residents
or whether all or part of these traditional qualifications should be
abandoned, involve difficult and complex considerations.

The process is one of classification. The traditional approach un-
der the equal protection clause is that the task of making such classi-
fications rests with the legislature, with the judicial role being a limited
one, correcting excesses where they occur, but upholding the legisla-
tion if it is reasonable. In the voter qualification context, as with equal
protection cases generally, the traditional division of responsibility is
eminently reasonable. Unlike the courts, most legislatures have ex-
tensive fact-finding machinery at their command. Unlike the courts,
the scope of factual inquiry available to legislators is not limited to the
record in particular litigation. And unlike the courts, legislatures are
more reflective of the public will on basic policy matters, because of
their periodic answerability to the people.

MR. HERBERT SPENCER IN SHEEP’S CLOTHING

As broad as its implications are for the equal protection clause,
the real impact of Kramer reaches beyond the fourteenth amendment.
Perhaps its principal significance is that it represents a re-emerging ju-
dicial approach to constitutional issues.

Even a casual student of the United States Constitution understands
the folly of the simplistic suggestion that policy-making is exclusively
for the legislative branches of our state and federal governments. Be-
cause of the magnificent breadth that the founding fathers wisely im-
parted into their product, it would be impossible for courts to perform
their constitutional obligation to decide cases and controversies with-
out making the policy decisions necessary to fill in the interstices im-
plicit in such terms as “due process of law,” “equal protection of the
law” and “establishment of religion.” It does not follow, however,
that courts should search for all possible additional constitutional bases
for policy-making authority. This is the lesson that should have been
learned from the substantive due process cases.

After all the rhetoric has been stripped away, the real issue in the
substantive due process cases pertains to the distribution of policy-
making authority between legislatures, both state and federal, and the
courts. Some exercise of judicial discretion to formulate policy and to
make law is the inevitable concomitant of the constitutional obligation
to decide cases and controversies arising out of a Constitution whose
most distinctive characteristics are its breadth, and the necessary com-
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panion of breadth, vagueness. Beyond this, however, the interaction
of constitutional vagueness and the power of judicial review offer al-
most limitless possibilities for the judiciary to translate policy views—
personal policy views—into constitutional law. The fact that the
judges who constitute the repositories of this power enjoy guaranteed
lifetime tenure, without periodic answerability to the public they serve,
magnifies the judicial responsibility to avoid, where avoidable, deci-
sions requiring the balancing of competing social, economic and politi-
cal interests. The only really effective prophylactic against ever increas-
ing piecemeal intrusion by the courts into the realm of policy resides
in the judges themselves. Thus, the necessary corollary of judicial
power is not overreaching, but restraint.

Judicial reaction to the substantive due process cases, both the old
and the new, is instructive. The pre-Nebbia approach of those cases
has been vehemently and properly denounced as “intrusion by the ju-
diciary into the realm of legislative value judgments.”*® And yet some
of the same Justices who in Ferguson v. Skrupa® joined in the con-
demnation of substantive due process excesses, effectively revived them
in Griswold v. Connecticut,"* Sniadach v. Family Finance Corpora-
tion,’2 Fuentes v. Shevin,”® Roe v. Wade,** Doe v. Bolton®® and oth-
ers.’®

With the decision in Kramer, the substantive due process approach
to constitutional adjudication has been extended to the other half of
the fourteenth amendment’s tandem of important principles, equal pro-
tection of the laws. This has occurred against the background of re-
peated assertions that the balancing of policy choices is not for the
judiciary.®” It is almost as though the simple incantation of Mr. Justice
Holmes’ famous dictum in Lochner v. New York,® that “the due proc-
ess clause does not enact Mr. Herbert Spencer’s social statics”® or the

49, I?rguson v. Skrupa, 372 U.S. 726, 729 (1963).
I

51, 381 U.S. 479 (1965).

52. 395 U.S. 337 (1969).

53. 407 U.S. 67 (1972).

54. 410 U.S. 113 (1973); see Ely, The Wages of Crying Wolf: A Comment on
Roe v. Wade, 82 YaLe L.J. 920 (1973).

55. 410 US. 179 (1973).

56. The Court’s opinion in Ferguson v. Skrupa, 372 U.S. 726 (1963), was au-
thored by Mr. Justice Black, who understood that substantive due process in the 1960’s
was no different from substantive due process in the 1930’s. "His opinion states:
“We have returned to the original constitutional proposition that courts do not substi-
tute their social and economic beliefs with the judgment of legislative bodies, who
are elected to pass laws.” Id. at 730.

57. See, e.g., Boddie v. Connecticut, 401 U.S. 371, 383, 384 (1971); Sniadach v.
Family Fin. Corp., 395 U.S. 337, 339 (1969); Griswold v. Connecticut, 381 U.S. 479,
482 (1965).

58. 198 U.S. 45, 75 (1905).

59. Harper v. Virginia Bd. of Elections, 383 U.S. 663, 669 (1966).
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tautologous assertion that “[wle do not sit as a super-legislature to de-
termine the wisdom, need and propriety of laws that touch economic
problems, business affairs, or social conditions”® by those who have
vigorously condemned judicial excesses during the substantive due
process heyday is sufficient to exonerate the same approach in another
context on another day.5!

The qualification that the courts have supplied is that the more
demanding equal protection standard applies where the relevant con-
stitutional rights are “fundamental.”®® Far from providing a solution,
this “fundamental” right notion merely compounds the error. The al-
most inevitable consequence of bringing compelling state interest into
play as an equal protection standard is invalidation of the state statute.
The determination that triggers applicability or non-applicability of the
predictably invalidating test is whether the individual interest involved
is “fundamental,” and the threshold determination of what is “funda-
mental” is a judicial determination. Thus, the validity or invalidity of
state statutes—the end product of police power policy judgments made
by state legislatures—turns upon the judges’ perception of whether the
right involved is “fundamental.” This may be acceptable at the mo-
ment to those whose substantive views concerning what is funda-
mental coincide at the moment with the views of five or more members
of the Supreme Court. But it shifts policy making authority to the
judiciary on matters that should be left to the legislature, and con-
comitantly renders the substantive outcome of those policy choices sub-
ject to periodic shifts in the personnel of the Court.

For Mr. Justice Sutherland, the most “fundamental” of all rights
were property rights.®® Mr. Justice Douglas, by contrast, accords pri-
macy to “the autonomous control over the development and expression
of one’s intellect, interests, tastes and personality.”®* As thinking hu-
man beings, judges will inevitably, and properly, have differing views
concerning what is and what is not “fundamental.” And yet, we are
told that it is the distinction—the constitutional distinction—between
constitutional tests which are practically polar opposites.

Decisions concerning what is and what is not “fundamental” nec-
essarily involve a weighing, a comparison of competing social and eco-

60. Griswold v. Connecticut, 381 U.S. 479, 482 (1965).

61. Mr. Justice Stewart’s concurring opinion in Roe v. Wade, 410 U.S. 113, 167-68
(1973), commented on Griswold v. Connecticut: “It was clear to me then, and
it is equally clear to me now, that the Griswold decision can be rationally understood
only as a holding that the Connecticut statute substantively invaded the ‘liberty’ that
is protected by the Due Process Clause of the Fourteenth Amendment.”

62. Eisenstadt v. Baird, 405 U.S. 438, 447 n.7 (1972).

63. See Carter v. Carter Coal Co., 298 U.S. 238 (1936); Home Bldg. & Loan
Ass’n v. Blaisdell, 290 U.S. 398, 448 (1934) (dissenting opinion).

64. Roe v. Wade, 410 U.S. 113, 209, 211 (1973) (concurring opinion).
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nomic interests, and deciding which group of interests are more
weighty. Courts are probably the least well equipped of all govern-
mental bodies to make those basic kinds of value weighing decisions,
and the very process is antithetical to the judicial function.

The issue is not whether voting, or voting in state elections, or
voting in school district elections, by non-parents, non-citizens or 17-
year olds, is or is not “fundamental.” The inquiry into fundamental-
ness necessarily involves a value judgment, a weighing of interests, the
kind of function that ought to be performed by legislatures rather than
courts. Necessarily involved in the adoption of any voter qualification
statute is a legislative judgment concerning fundamentalness, and com-
parative importance of competing interests. It is at the legislative level
that such judgments should be made. Upholding such judgments so
long as they are reasonable preserves policy judgments for the legisla-
ture. Requiring the state not only to make that policy judgment but
also to establish that there is a compelling reason for the judgment,
effectively deprives the legislature of the right to make the basic policy
choice.

A sampling of some of the recent equal protection cases handed
down by the Court illustrates the potential quagmire of the “funda-
mentalness” distinction. Johnson v. Louisiana® held that criminal con-
viction by less than a unanimous verdict was a reasonable classifica-
tion and therefore not violative of equal protection. Jackson v. Indi-
ana®® held violative of the equal protection clause a procedure under
which a mentally defective criminally accused was effectively commit-
ted for life to a mental institution; the controlling difference between
life commitment and a lesser commitment was the fact of the criminal
accusation. James v. Strange®” invalidated on equal protection grounds
a state statute requiring indigent defendants to repay the cost of coun-
sel fees incurred by the state to defend against a criminal prosecution.
A provision of the Bankruptcy Act requiring payment of filing fees
as a condition precedent to obtaining a discharge in bankruptcy was
upheld in United States v. Kras,*® the Court determining that the re-
quirement had a rational basis and therefore did not deny indigents
equal protection of the laws. Police Department of City of Chicago
v. Mosley®® invalidated a city ordinance prohibiting all picketing within
150 feet of a school except peaceful picketing of any school involved

65. 406 U.S. 356, 363 (1972).

66. Jackson v. Indiana, 406 U.S. 715 (1972).

67. James v. Strange, 407 U.S, 128 (1972).

68. United States v. Kras, 93 S. Ct. 631 (1973).

69. Police Dep't of the City of Chicago v. Mosley, 408 U.S. 92 (1972).
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in a labor dispute, on the ground that it unconstitutionally distinguished
between peaceful labor picketing and other peaceful picketing. A New
York statute denying good time credit toward parole eligibility for pre-
sentence county jail incarceration, but allowing full credit for the pe-
riod of confinement to those released on bail prior to sentence was held
not violative of equal protection in McGinnis v. Royster™ because the
statute rationally promotes a legitimate state policy. None of these
cases relied upon the compelling state interest test. And in none of
them did the Court address itself to whether the underlying individual
interests were more or less “fundamental” than in other cases in which
compelling state interest has been the standard.

Fidelity to the compelling state interest-fundamentalness test
would require that the Court in each instance make a determination
whether fundamental interests were involved. The difficulties neces-
sarily involved in making judgments concerning whether certain inter-
ests are more or less fundamental than others is reflected in the fact
that in the cases mentioned above, the issue was never faced. And yet
such a willy nilly approach, applying the more demanding standard in
some cases but not in others, involves in itself, the dispensing of in-
equality. The defendant in Johnson v. Louisiana, for example, should
properly be able to ask: “who decided that my conviction by a less
than unanimous verdict could be upheld on the basis that such a pro-
cedure was reasonable? What can be more fundamental than safe-
guarding the rights of the criminally accused? And what possible jus-
tification is there for the proposition that sending me to jail for a term
of years when some members of my jury thought that I was innocent,
is any less ‘fundamental’ than the unavailability of contraceptive infor-
mation and devices?”

Interest balancing and value weighing by the courts under the
aegis of substantive due process was theoretically replaced by the hold-
ing of Nebbia v. New York™ that legislation enacted pursuant to a le-
gitimate state purpose and reasonably intended to effect that purpose
would be upheld. The old approach is returning, however, and the
only difference—the only difference—is the substantive sphere of op-
eration. The conclusion from the cases is unmistakable: the reason
that the due process clause does not adopt Mr. Herbert Spencer’s social
statics is not that there is anything wrong with the adoption of a par-
ticular social or economic philosophy, but rather that Mr. Herbert Spen-
cer’s laissez faire views happen to constitute the wrong philosophy.

70. McGinnis v. Royster, 93 S. Ct. 1055 (1973).
71. 291 U.S. 502 (1934).



474 ARIZONA LAW REVIEW [VoL. 15

Similarly, the error of Justices such as Sutherland, Van Devanter,
Butler, McReynolds, Field and Brewer was not the procedural excess
of their judicial prerogative, but rather their improper substantive use
of that prerogative.”® Instead of concerning themselves with infringe-
ments upon freedom of contract and the sanctity of property, they
should have directed their efforts to the “fundamental” social evils:
antiabortion statutes,”® pre-judgment garnishment™ and replevin,”® un-
availability of contraceptives’ and divorce filing fees.” There is noth-
ing wrong with judges sitting as a super-legislature, so long as they
are the right judges, with a proper view of the “fundamental.”

CONCLUSION

The real vice of decisions such as Kramer v. Union Free School
District No. 15 is that they increase the extent to which national policy
formulation decisions concerning competing social and economic values
and their relative weights are dependent upon personnel changes within
the courts, and particularly the United States Supreme Court. It is
ironic that this should occur during a time when so much concern is
expressed in the ever-increasing power of the President, at the expense
of the legislature. Increased judicial prerogatives vis-a-vis the legisla-
ture derivatively redound to the benefit of the President through his
judicial appointment powers. The Supreme Court appointments of
Presidents Franklin D. Roosevelt and Richard M. Nixon surely bear
this out.

Three decisions handed down March 20, 1973,"® further illus-

72. Quaker City Cab Co. v. Pennsylvania, 277 U.S. 389 (1928), held that a
Pennsylvania law imposing a gross receipts tax on corporate taxi cab companies, but
exempting from the tax the receipts of individuals and partnerships engaged in the
same kind of business, violated the equal profection clause. The majority opinion
was written by Mr. Justice Butler. That holding was overruled by Lehnhausen v.
Lakeshore Auto Parts Co., 93 S. Ct. 1001 (1973), upholding an Illinois constitutional
provision exempting individuals from ad valorem taxes on personalty. The unanimous
opinion authored by Mr. Justice Douglas states: “We could strike down this tax as
discriminatory only if we substituted our judgment on facts of which we can be only
dimly aware for a legislative judgment that reflects a vivid reaction to pressing
fiscal problems. Quaker City Cab Co. v. Pennsylvania is only a relic of a bygone
era, We cannot follow it and stay within the narrow confines of judicial review,
which is an important part of our constitutional tradition.” Id. at 1006.

73. Roe v. Wade, 410 U.S. 113 (1973); Doe v. Bolton, 410 U.S. 179 (1973).

74. Sniadach v. Family Fin. Corp., 395 U.S. 337 (1969).

75. Fuentes v. Shevin, 407 U.S. 67 (1972).

76. Griswold v. Connecticut, 381 U.S. 479 (1965).

77. Boddie v. Connecticut, 401 U.S. 371 (1971). Mr. Justice Rehnquist, dissent-
ing in Weber v. Aetna Casualty & Surety Co., 92°S. Ct. 1400, 1407, 1409 (1972),
commented on the “fundamental personal rights” doctrine that “this body of doctrine
created by the Court can only be described as a judicial superstructure, awkwardly
engrafted upon the Constitution itself.”

78. Salyer Land Co. v. Tulare Water Dist, 93 S.Ct. 1224 (1973); Associated
Enterprises Inc. v. Toltec Watershed Improvement Dist,, 93 S. Ct. 1237 (1973); San
Antonio Independent School Dist. v. Rodriguez, 93 S. Ct. 1278 (1973). See also
Rosario v. Rockefeller, 93 S. Ct. 1245 (1973).
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trate the inadequacy of the compelling state interest test as an equal
protection standard, and offer some hope for its demise. Salyer Land
Co. v. Tulare Water District™ and Associated Enterprises Inc. v. Tol-
tec Watershed Improvenient District®® upheld provisions of California
and Wyoming statutes limiting the franchise in special water storage
district elections to landowners. Kramer and its progeny were distin-
guished on the ground that those cases had applied only “to residents
of units of local governments exercising general governmental power.”8!

The basis for limiting the reach of a restrictive equal protection
standard in voting cases to local entities exercising general govern-
mental powers is more historical than logical, and the historical dis-
tinction is limited to the apportionment context. Until Baker v. Carr®?
the courts, as a matter of self-imposed restraint, had simply refused to
deal with the constitutionality of mal-apportioned state legislatures. It
followed naturally that once the courts entered the field of legislative
apportionment, they would proceed with caution in determining how
far down into the total complex of state and local governmental en-
tities the new rule would extend. Consequently, in a series of post-
Reynolds v. Sims decisions, the Court had left open the applicability
of the apportionment rule to local governmental entities whose gov-
ernmental responsibilities covered only a limited range.®®* As of Had-
ley v. Junior College District,%* however, it had appeared that even in
the apportionment context no exceptions were to be recognized on the
basis of the range of governmental services provided.

In the context of voter qualifications, neither history, reason nor
the Court’s opinions in Salyer and Associated Enterprises suggest any
basis for a distinction based upon the generality of governmental serv-
ices offefed. Voter qualification problems do not involve the same
political sensitivities as apportionment problems, and there is no his-
tory of refusal to decide voter qualification cases on the grounds of
non-justiciability.8% Accordingly, a logical inference from the limita-
tion on the compelling state interest test as an equal protection stand-
ard in voter qualification cases to elections for officials of local units
of government exercising general governmental powers is a dissatis-

79. 93 S. Ct. 1224 (1973).

80. 93 S. Ct. 1237 (1973).

81. 93 8. Ct. at 1229,

82. 369 U.S. 186 (1963).

83. See Sailors v. Board of Educ., 387 U.S. 105 (1967); Dusch v. Davis, 387
U.S. 112 (1967); Avery v. Midland County, 390 U.S. 474 (1968); Hadley v. Junior
College Dist., 397 U.S. 50 (1970).

84. 397 U.S. 50 (1970).

85. See Lassiter v. Northampton Election Bd., 360 U.S. 45 (1959); Breedlove v.
Suttles, 302 U.S. 277 (1937).
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faction with the basic rule being limited, and a determination, at the
very least, not to permit its further expansion. The recent decision in
Rosario v. Rockefeller®® holding the compelling interest standard in-
applicable to procedural limitations on voting qualifications further
bears this out.

San Antonio Independent School District v. Rodriguez’™ upheld
the constitutionality of Texas’ school financing system, under which
the revenues of any given school district depended in part upon the
value of taxable property within that district. The disparity of treat-
ment is obvious, since the amount of money available for education
programs is dependent upon the wealth of the district. Equally obvi-
ous is the fact that there is no compelling reason why Texas could not
equalize school revenues throughout the state. The constitutionality
of the system was upheld because the majority concluded that it was
rational. Compelling state interest was held inapplicable on the
ground that “fundamental” interests that trigger applicability of the
compelling state interest test are interests that are constitutional in ori-
gin.

Ironically, the real significance of the Rodriguez holding rests
upon the precedential thinness of the support for its ratio decidendi.
The voter qualification cases amply illustrate that past determinations
concerning the “fundamentalness” of the rights involved have not de-
pended upon whether those rights were explicitly found in the Consti-
tution.®® The Constitution does not guarantee the right to vote in
state elections.®® Thus, the real message of Rodriguez, like Salyer and
Associated Enterprises, would appear to be a dissatisfaction with com-
pelling state interest as an equal protection standard.

The doctrinal progression as of Rodriguez is interesting. In
Kramer, the Court adopted a constitutional standard for state voter
qualification requirements which, if consistently applied, would result
in elimination of all voter qualification requirements, including age,
residence and citizenship. The applicability of this unwieldy standard
depends upon the totally subjective inquiry into whether the rights are
“fundamental.” The third leg in the development, tying fundamental-
ness to constitutional rights, has initial appeal, because it appears to

86. 93 S. Ct. 1245 (1973).

87. 93 S. Ct. 1278 (1973).

88. As stated by Mr. Justice Marshall in dissent: “I would like to know where the
constitution guarantees the right to procreate, Skinner v. Oklahoma ex rel. William-
son . .. or the right to vote in state elections, e.g., Reynolds v. Sims . . . or the
right to an appeal from a criminal conviction, e.g., Griffin v. Illinois . .. .)”
Antonio Independent School Dist. v. Rodriguez, 93 S. Ct. 1278, 1315, 1331 (1973).

89. See Minor v. Happersett, 88 U.S. (21 Wall.) 162 (1875).
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leave the determination of what is “fundamental” to the constitution-
making process. But the holding comes too late for any serious con-
tention that “fundamental” rights for these purposes are those that
have been determined fundamental by the constitution-making proc-
ess, because of the existing holdings dealing with “fundamental” rights
not mentioned in the Constitution. Thus, while Rodriguez potentially
limits the area of judicial judgment substitution on policy issues, it also
necessarily opens up an additional area of inquiry: how directly re-
lated to actual constitutional provisions must the interest at issue be in
order to qualify as fundamental under the Rodriguez test?®® Rather
than placing a limitation on an unworkable limitation to an improvi-
dent equal protection standard, it would be preferable to root out the
standard itself, returning compelling state interest to the first amend-
ment where it belongs, and re-establishing rationality as the governing
test in equal protection cases. Hopefully, such an eventual develop-
ment is the real import of Rodriguez, Salyer, Associated Enterprises
and Rosario.

90. A review of cases discussed previously, see text & notes 65-70 supra, demon-
strates the difficulties in determining whether the rights involved are constitutional and
therefore “fundamental.” Most of those cases involved individual interests that, like
voting in state elections, are related to constitutionally prescribed rights, but are not
themselves guaranteed by the Constitution.






