
THE ADMISSIONS PROCESS IN LITIGATION

William R. Andersen*

Recent litigation involving the admissions process at the Univer-
sity of Washington School of Law has provided a unique opportunity
to consider current law school admissions practices as they have de-
veloped in response to the dramatically increasing number of qualified
applicants seeking entrance to law schools each year. While that case,
DeFunis v. Odegaard,' has been the subject of considerable discussion
elsewhere since the trial court decision was handed down in Septem-
ber of 1971,2 most of the discussion has concerned the constitutional
holding of the trial court that a law school minority admissions pro-
gram violates the equal protection clause of the fourteenth amendment
when it results in denying admission to white students with higher nu-
merical qualifications than some of the minority students admitted.
The subsequent reversal of the superior court on this constitutional
question by the Supreme Court of Washington in March of 1973 will
doubtless be the subject of additional comment in the future.

The constitutional issue, however, constitutes but one consider-
ation in the minds of those who seek admittance to law school and
those who are charged with the task of selecting applicants for admis-
sion. The constitutional argument, therefore, is not elaborated upon
here except as necessary for a general understanding of the context of
the litigation. The chief purpose of the present discussion is to iden-
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tify other issues which arose in the course of the preparation, trial and
appeal of the case. Specifically, consideration is given to such mat-
ters as the structure of the admissions process, the standards and cri-
teria employed, the procedures used, the technique for designing mi-
nority programs, the use of students in admissions decisions and the
importance and technique of records and record keeping. It is hoped
that the discussion and recommendations will not only be useful to those
who seek to understand the admissions process, but also to those ad-
ministrators who must make admissions decisions in an increasingly
litigious climate.

PRELUDE TO Tm DeFunis TRIAL

Admissions Procedures

The University of Washington School of Law is a state supported
institution with a student population of approximately 450. To main-
tain that number, the school seeks to admit an entering class of ap-
proximately 150 students each fall. As is commonplace in law
schools today, the applicant population has been growing steadily in
both number and rate. In 1967, applicants for admission numbered
618; by the fall of 1971, the number of applicants had risen to 1601.

The Washington legislature has delegated to the University the
power to "establish entrance requirements for students seeking admis-
sion to the University,"3 and the University, through its Board of
Regents and President, has redelegated authority for law school admis-
sions to the law school dean and faculty. The dean and faculty have
in turn lodged responsibility for admissions in a Committee on Admis-
sion and Readmissions, composed of five law faculty members and
two law student members.

In the fall of 1970, processing of applications began for the 1971
entering class. Each applicant's Law School Aptitude Test (LSAT)
score and junior-senior undergraduate grade point average were com-
bined, using a formula based on recent validity studies at the school, to
produce a predicted first-year average for the applicant. Several hun-
dred applications yielding the lowest predicted averages were re-
viewed by the chairman of the committee and were denied unless
he believed there was something in the file meriting further discussion.
Applications submitted by members of minority4 ethnic groups were

3. WASH. REv. CODE ANN. § 28B.20.130(3) (1970).
4. For purposes of this discussion, unless otherwise indicated, "minority" appli-

cants include Black Americans, Chicano Americans, American Indians and Phillipine
Americans. These were the groups considered by the admissions committee to be
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also separated from other applications and assigned to one of the fac-
ulty committee members and one of the student committee members
for reading and reporting to the full committee. The remainder of the
applications were divided among both the student and faculty members
of the committee, each member reviewing and compiling notes
about the files he was assigned. In a series of meetings during the win-
ter of 1970-71, committee members reviewed and voted on the ad-
mission of any low-ranking applicants whose files the chairman had
referred to them, heard and decided the recommendations of commit-
tee members on the bulk of the applications, and discussed and voted
on the recommendations of the committee members to whom minor-
ity applications had been assigned.

The substantive standards employed in the evaluation process
cannot be described with great precision. Decisions on individual ap-
plications were ultimately the product of group deliberation, with all
the nuances and subtle interrelationships that process involves. An
attempt was made, however, to focus on what were regarded as cen-
tral issues, and to the extent such issues could be articulated they were
published and made available to all applicants. The published state-
ment included the following information, essentially a description of
the process used the year before:

In assessing applications, we began by trying to identify appli-
cants who had the potential for outstanding performance in law
school. We attempted to select applicants for admission from that
group on the basis of their ability to make significant contributions
to law school classes and to the community at large.

We gauged the potential for outstanding performance in law
school not only from the existence of high test scores and grade
point averages, but also from careful analysis of recommendations,
the quality of work in difficult analytical seminars, courses, and
writing programs, the academic standards of the school attended
by the applicant, the applicant's graduate work (if any), and the
nature of the applicant's employment (if any), since graduation.

An applicant's ability to make significant contributions to
law school classes and the community at large was assessed from
such factors as his extracurricular and community activities, em-
ployment, and general background.

We gave no preference to, but did not discriminate against,
either Washington residents or women in making our determinations.
An applicant's racial or ethnic background was considered as one

within the purview of the minority admissions program. See DeFunis v. Odegaard,
82 Wash. 2d 11, 16, 507 P.2d 1169, 1174 (1973).
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factor in our general attempt to convert formal credentials into
realistic predictions.

The result of this process was the transmittal of some 300 letters
of acceptance for the class entering in 1971, including 36 letters of ac-
ceptance to minority applicants. In addition, more than 100 appli-
cants were placed on a waiting list from which additional admittances
could be made, depending on the acceptance rate of those initially
admitted. The waiting list was divided into four quality groups. Dur-
ing the summer of 1971, with attrition among accepted applicants
appearing to be about normal, letters of denial were sent to those appli-
cants in the lowest two groups of the waiting list. Through the month
of August, further adjustments were made in the process, with the re-
sult that the class that entered on September 17, 1971, numbered 149.
The class had a median LSAT of 637, a median undergraduate grade
point average of 3.45 and included 18 minority students.

One of the applicants for the 1971 entering class, Mr. Marco De-
Funis, Jr., was originally placed by the admissions committee in the
lowest quartile of the waiting list. Mr. DeFunis and the other mem-
bers of the third and fourth quartiles received denial letters in Au-
gust of 1971. Mr. DeFunis, a political science major from the University
of Washington, had an undergraduate average of 3.71 on a 4.00 scale.
After his graduation in 1970, he had applied to the law school and
was denied admittance. He then undertook a year of graduate work,
earning an average of 3.86 for 22 hours. By the time he reapplied to
the school of law in 1971, he had taken the LSAT three times, receiv-
ing successive scores of 512, 566 and 668. Following standard ad-
mission committee practice, the graduate grades were not considered
in the applicant's grade point average. 'Also, the average of the three
LSAT scores, rather than the highest score, was used in computing the
predicted first year average. Thus, Mr. DeFunis was treated as an ap-
plicant with an undergraduate grade point average of 3.71 and an
LSAT score of 582. Under the standard prediction formula these fig-
ures resulted in a predicted first-year average of 76.23. This score
placed him near the lower edge of the admissible range of the school's
admissions spectrum, from which only a few applicants were admitted.
In considering applicants within the same range as Mr. DeFunis, the
committee was less disposed to be guided by the predicted first year
average and more inclined to look for evidence of outstanding or un-
usual qualities in the applicant's file. Of the nine applicants who
had 76.23 predicted averages only two received letters of acceptance.
Mr. DeFunis was not among them. A few days after DeFunis' re-
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jection letter had been mailed, he filed a complaint in the superior
court of King County, Washington.

Determination of the Issues

The DeFunis complaint5 appeared to seek relief on three gen-
eral theories. The first was embodied in the general allegation that
the school had admitted many candidates "whose qualifications and
credentials are much below the credentials and qualifications of the
plaintiff."6 This theory was elaborated in a later paragraph of the com-
plaint which alleged that the "failure on the part of the defendants to
admit the plaintiff . . . is unjust discrimination in favor of . . . stu-
dents who do not have the qualifications and credentials possessed by
the plaintiff."7  The second general theory of the complaint was
based on a state constitutional provision," and posed the question
whether the school was obligated to grant a preference to resident ap-
plicants in making admissions decisions. It was alleged that the plain-
tiff, who had been refused admission, was a resident and taxpayer of
the state, while many of the students accepted "are not residents and
taxpayers of the state. . . and their parents are not and have never
been residents and taxpayers of the state."9 This action on the part of
the school was alleged to be "unjust discrimination in favor of nonres-
idents, [and] nontaxpayers."1  The third general theory advanced

5. In a case disputing denial of admissions, the complaint can be expected to
name virtually anyone having a connection with the admissions process as a party
defendant. In the instant case, the defendants included the Board of Regents of the
University of Washington, the university president and registrar, the law school dean
and two faculty members of the admissions committee. Additionally, the complaint
was accompanied by a request for a restraining order to prohibit sele.ction of students
for admission, pending the outcome of the case.

The complaint in an admissions case may not identify the precise nature of the
plaintiff's case. This is partly attributable to modem liberalized pleading requirements.
To some degree, the precision with which the complaint is drawn will be a function
of the sophistication of plaintiff's counsel with respect to admission matters, and of
the amount of data plaintiff's counsel is able to obtain prior to drafting the complaint.

6. DeFunis v. Odegaard, No. 741727 (Super. Ct., filed - ) (Complaint)
at 110.

7. Id. at 11. It is noteworthy that while the ultimate holding by the trial court
concerned the validity of the school's minority admissions program, there was no ex-
plicit reference to minorities in the language of the complaint. The language quoted
in text, of course, complains in a general way about admission policies which are not
strictly governed by the numerical ranking of applicants, but there was no suggestion
in the complaint that the plaintiff had specifically contemplated an attack on the
minority admissions program of the school.

8. See WASH. CONST. art. IX, § 1.
9. DeFunis v. Odegaard, No. 741727 (Super. Ct., filed -) (Complaint)

at 110.
10. Id. at 711. The complaint alleged that denying plaintiff admission at the

school, thereby forcing him to seek admission to an out-of-state school, would cause
him "undue hardship [and] permanent loss in damages." Id. at 13. The complaint
averred that increased living expenses out of the state and the loss of his wife's income
would exceed $22,500 over the 3 years required for law training. The complaint
further alleged that the plaintiff wished to practice law in Washington and that he
would be handicapped by not being trained in the state. Id. at 718.
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suggested that the plaintiff had received improper and possibly mis-
leading advice during the processing of his earlier application."' The
suggestion, elaborated by questions of counsel during the trial, seemed
to be that plaintiff had been advised by someone at the law school that
if he retook the LSAT and scored substantially higher, and that if
he undertook a year of graduate study with success, he essentially
would be guaranteed admission.12

The relief sought in admissions cases will vary from jurisdiction
to jurisdiction, and to some extent will depend on the issues presented.
In the DeFunis case, the plaintiff asked for a mandatory injunction or-
dering the defendants to admit him to the law school. In the alter-
native, there was a prayer for monetary damages in the amount of
$50,000 plus costs. The prayer for damages was dismissed at an
early stage in the exchange of pleadings.

DEVELOPMENTS BEFORF TRIAL

After the complaint had been filed, it was necessary for the de-
fendants to develop a structure for conducting the litigation. One of
the important early decisions involved the selection of counsel.
The decision whether a case is to be handled by members of the law
faculty, by university counsel or by outside counsel will depend upon
a number of factors. The embarrassment of riches in this particular
setting is that there are lawyers in many places who may have knowl-
edge of the admissions process. Not only will many members of the
law faculty be familiar with admissions practices, but there may be
qualified lawyers in the university president's office or on the univer-
sity's governing body, such as a board of regents. Moreover, the uni-
versity may have its own counsel for internal matters and may also
have working arrangements with local law firms for certain types of
litigation. It is important that whatever arrangement is adopted is one

11. Id. at 118.
12. The failure of the plaintiff to prove this allegation at trial may be largely

attributable to the candid testimony of the plaintiff to the effect that no one at the
school had made him any promises in this regard. Record at 14, 30 DeFunis v. Ode-
gaard, No. 741727 (Super. Ct., Oct. 18, 1971). It is worth observing that any state-
ments made by admissions committee members, dean, or other admissions personnel
about the future conduct of disappointed applicants must be made with caution. When
advice pertaining to later application is given, it is perhaps expectable that the appli-
cant will tend to hear more than is actually said about the prospects for success on
reapplication. Neither the subjective intention of an administrator not to advance a
representation or a guarantee nor the fact that a reasonable listener would not con-
strue the words as such, dispose of potential problems in this area. The vagaries in-
herent in proving the import of a conversation such as this are enough to suggest that
it is wise to reduce such conversations to writing. The written notes should then be
retained in the applicant's file, and possibly transmitted to the applicant himself.
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which provides a single, authoritative decisionmaking point. Strategic
and tactical decisions, and those pertaining to techniques and ap-
proaches, are not easily made in a committee-like forum, especially
given the pressures of time usually associated with litigation. In De-
Funis, the decision was that university counsel would try the case, draw-
ing whatever support he might desire from the resources of the law
faculty.

13

The usual flurry of motions to dismiss and responses thereto, in
addition to various discovery activities by both sides, materially as-
isted in sorting out the issues to be tried. The university's motion
to dismiss for failure to state a claim upon which relief could be granted
was accompanied by an affidavit of the chairman of the law school
admissions committee describing the schoors admissions processes in
some detail. The affidavit included information as to the size of the
applicant population and the grade point and LSAT averages of that
population. The affidavit, describing the admissions process and the
role numbers played in the process, contained the first mention in the
records of the case of the existence of the law schoors minority pro-
gram.

The general information contained in the chairman's affidavit was,
predictably, insufficient to satisfy the plaintiff's need for data. Con-
sequentiy, the plaintiff sought by subpoena to obtain all files, records,
letters, memoranda and documents relating to each student finally ad-
mitted for the fall of 1971. The university moved to quash the
subpoena and asked the court specifically to prevent any inquiry con-
cerning individual records of applicants for admission, whether ad-
mitted or not. The brief in support of the motion urged that informa-
tion contained in the records of individual applicants was confiden-
tial and was obtained by giving assurances of confidentiality not only
to the applicants whose records were involved, but also to other persons
who provided information contained in those records. The univer-
sity argued that disclosure of candidate information would constitute a
serious invasion of privacy and the disclosure of recommendations
would impair the schools ability to obtain important information in
the future. The motion was denied for reasons discussed below.'"

In pursuing his quest for data, counsel for plaintiff took the depo-
sition of the law school dean. In the course of the deposition, plaintiff

13. The involvement of several members of the law faculty was substantial. In the
appellate phase of the litigation, one faculty member was appointed as a coordinator in
order to marshal faculty resources with maximum effectiveness and to give the uni-
versity .ounsel a single point of reference in the law school. This arrangement worked
smoothly.

14. See text accompanying notes 17-29 infra.
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sought information about the composition of the admissions commit-
tee, including each member's years of experience in practice, their
state of residence before joining the faculty, and how they were se-
lected for admissions committee membership. Plaintiff also explored
the legal source of the committee's power, including how and from
whom it was delegated. Plaintiff inquired about several university
publications bearing on admissions policies, including some relating to
whether any preference was required for resident applicants. Ques-
tions were asked about the possible advantage of local law training over
training outside the state. Additionally, there were general questions
about the validity of the LSAT scores and grades as prediction indices.

Counsel for the plaintiff also specifically attempted to identify,
through questions put to the dean, the nature of the admission com-
mittee's judgment about the plaintiff. He asked about what factors had
been considered prior to the rejection, what letters of recommen-
dation had been received and what they said, and how much weight
the committee gave to various other documents in the file.

At this point in the proceedings, counsel for the plaintiff also
began to explore the law school minority program in some detail.
He inquired into the reasons for the program, the procedure by which
it was implemented and what it implied about the qualifications of mi-
nority and other students. He was especially interested in compar-
ing the relatively high degree of reliance on numbers with respect to
nonminority applicants with the lesser degree of emphasis on numbers
which charaterized judgments about minority students. He also in-
quired into the possibilities of bias in the execution of the school's mi-
nority program. For example, he asked if faculty members who had
been involved in the school's Committee on Legal Educational Oppor-
tunity (CLEO) program were also involved in the admissions pro-
cess (they were), and he questioned whether this introduced predispo-
sitions which might have made the process unfair to nonminority stu-
dents even assuming that the school's minority admissions policy was
followed to the letter.

The plaintiff also served on the admissions committee chairman a
series of interrogatories which asked for a schedule of all candidates ad-
mitted to the school and on the waiting list, including their grades, test
scores, residence and minority status. The request also included an
inquiry about the relative position of the plaintiff on the waiting list,
and sought a detailed statement of the reasons for denying plaintiff
admission. All of these questions were fully answered. In response
to the question involving the plaintiff's denial, the chairman's answer
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described the general decisionmaking processes used by the commit-
tee, the manner in which various index members were computed,
the way in which the waiting list was compiled and how the plaintiff
was ultimately placed on the waiting list, and other considerations which
were relevant to the review of plaintiffs particular application. The
names of those writing letters of recommendation for the plaintiff
were not identified, nor were the letters themselves made available.

The plaintiffs trial brief made no mention of the schoors minority
program. The brief attacked the way in which grade point averages
were computed, the refusal of the law school to treat plaintiff's third
LSAT score as if it were his only score, the unwillingness of the law
school to adjust the plaintiffs ranking on the basis of grades earned in
graduate work and the substantial number of nonresident students ad-
mitted. Finally, a general attack was made on the rationality of a pro-
cess which resulted in the admission of many applicants with lower
predicted averages than plaintiff's. The constitutional issue concern-
ing the validity of the schoors minority program was first developed in
plaintiffs supplemental trial brief, which was filed during the trial.

The university's initial trial brief urged that the responsibility for
admissions decisions had been vested by statute in the University Board
of Regents, that by way of re-delegation the Regents had invested the
law school faculty with that power, and that a court ought not to inter-
fere with the exercise of the discretion inherent in admissions decisions,
especially by way of mandamus. The brief invoked the usual pre-
sumption of regularity of official behavior, 5 and argued that a court
should not inquire into the mental processes of officials making discre-
tionary judgments. In response to plaintiffs supplemental trial brief,
which first questioned the constitutionality of the school's minority
program, the defendants also, by supplemental brief, argued that be-
nign discrimination in pursuance of a legitimate legislative purpose
(here, improving the quality of the educational process and increasing
the number of minority persons in the legal profession) did not violate
the equal protection clause of the fourteenth amendment.'

All the foregoing developments occurred in the time of 2 weeks.

15. 'The presumption of regularity supports the official acts of public officers
and, in the absence of clear evidence to the contrary, courts presume that they have
properly discharged their official duties." United States v. Chemical Foundations,
272 U.S. 1, 14-15 (1926). The presumption was held to apply to the actions of the
Secretary of Transportation in Citizens to Preserve Overton Park v. Volpe, 401 U.S.
402, 415 (1971).

16. It should be noted that this discussion is not intended to treat exhaustively the
issues raised in DeFunis, nor should it be viewed as a model of litigation procedure.
The intent is merely to provide those facing similar litigation with some clues about
what might be expected and some hints about approaches found useful or not useful.
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On the eve of trial the issues which would occupy the attention of the
court had been fairly clearly identified. They can be listed as follows:

1. What is the appropriate scope of judicial review of an admis-
sions decision?

2. Is it rational to use LSAT scores at all in cases where the
GPA is extremely high?

3. What is the appropriate method of computing the LSAT part
of the predicted first year average formula when the applicant has
taken the test more than once?

4. Is an admission process arbitrary where (a) student members
are used in making admissions decisions, or where (b) a number of
decisions are made at variance with the strict numerical ranking of ap-
plicants?

5. Does the school's minority program contravene the equal pro-
tection clause of the fourteenth amendment?

6. What privilege, if any, attaches to university files and records
used in the admissions processes?

7. What privilege, if any, attaches to the mental processes of
decisionmakers in an admissions context?

8. Does a state supported school have a legal obligation to grant
preference to qualified resident applicants?

TBE IssuEs AT TRIAL
The Scope of Judicial Review

The scope of judicial review employed by a court in an admis-
sions case is of paramount concern for it will determine the extent to
which the court will tend to substitute its own judgment for that of the
admissions officer on the merits of the admissions decision in ques-
tion. A principal concern of any school facing litigation over its ad-
missions program is that standards of judicial oversight will be so
searching as to permit virtual de novo review of admissions decisions.
The concern is real and goes deeper than a fear that an occasional
admissions decision will be incorrectly decided by a court. The real
danger of a too intensive review is the effect it has on day to day ad-
missions decisions at the school. If experience with administrative
agencies generally is any guide, the prospect of virtual de novo review
will tend to eliminate the discretionary elements of decisionmaking, in-
crease reliance on mechanical standards and inhibit use of the kinds of
informed intuition which sensitive decisionmakers can gain from con-
tinued experience.
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The legal standards concerning the appropriate scope of judicial
review have been analyzed elsewhere.' 7 The courts have worked out
a satisfactory, albeit general, formula, usually within the framework of
a statutory definition of the court's role.' 8 In settings in which the leg-
islature has authorized the agency to employ a substantial degree of
discretion in its decisions-clearly the situation in law school admis-
sions-the formula provides essentially that courts are to respect the
agency's judgment and to review for reasonableness rather than cor-
rectness. As the Court said in Citizens to Preserve Overton Park v.
Volpe,'0 a court reviewing an administrative decision "is not empow-
ered to substitute its judgment for that of the agency"20 but is restricted
to determining first whether the administrator "acted within the scope
of his authority,"21 second whether the decision was arbitrary-said
by the Court to depend on "whether the decision was based on. . . rel-
evant factors and whether there has been a clear error of judgement '2 2

-and, finally, whether the administrator "followed the necessary proce-
dural requirements. 28  This general accommodation accords respect
to the legislative choice that the agency employ its discretion, while
at the same time retaining in the courts the power to set aside agency
decisions which overstep the legislative intent.24

While a court using such a standard will not usually substitute
its judgment on the merits for that of the agency,25 there is no guar-
antee of uniform judicial response in every case; the formula remains
broad enough to accommodate a substantial variation in the intensity of
judicial review. The precise quantum of review in a given case is said
to be affected by a cluster of inarticulate factors, including the char-
acter of the agency, the nature of the problem being reviewed,
the confidence the court has in the particular agency, the impact of
"deep" review on the agency and on the courts and the quality of the
administrative procedures which lie behind the agency's decision. 26

17. Useful discussions include 4 DAvis, ADMmusATrvE LAW, ch. 29, 30 (1958);
JAFFE, JUDICIAL CONTROL OF ADMINISTRATIVE ACTION, ch. 14 (1965); Kramer, The
Place and Function of Judicial Review in the Administrative Process, 28 FoRD. L. REV.
1 (1959); Stem, Review of Findings of Administrators, Judges and Juries: A Com-
parative Analysis, 58 HARv. L. REv. 70 (1944).

18. See, e.g. Federal Administrative Procedure Act, 5 U.S.C. § 706 (1970); MODEL
STATE ADMINISTRATIVE PROCEDURE ACT, See. 12, National Conference of Commission-
ers on Uniform State Laws.

19. 401 U.S. 402 (1971).
20. Id. at 416.
21. Id. at 415.
22. Id. at 416.
23. Id. at 417.
24. Stem, supra note 17, at 105-07.
25. For an application of the principle to law school admissions, see Arizona

Board of Regents v. Superior Court, 106 Ariz. 430, 477 P.2d 520 (1970), and the dis-
cussion of that case at the trial level in Lee, The Economics of Law School Admis-
sions: Legal Education as a Scarce Resource, 1971 L. & Soc. ORDER 65.

26. REP. Arr'y GEN. CommCn. AD. PROC. 91 (1941), quoted in 4 DAvis, AIrSiN.
isTR&I LAw 240 (1958).
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Moreover, prevailing views as to the quality of the administrative
process may affect the intensity of review. For example, there is a
new interest in the literature in expanded and deepened judicial review,
receiving particular emphasis in environmental litigation.27 The view
seems to be gaining ground that the courts are, after all, the only forum
in which the public generally can make its voice heard. Administra-
tive agencies are said to be controlled by the industries they are sup-
posed to regulate, insensitive to broader public concerns, narrow and
insular in pursuit of their own definition of the public good, not ac-
countable in meaningful ways to the legislature and, overall, given to
deciding cases in ways that justify past policy choices, protect agency
reputation or power or make the agency's work easier.28  To the ex-
tent that similar charges can be made against a law school operating
as an administrative agency (and some of the charges may not be al-
together farfetched), the growing sentiment for a more searching ju-
dicial review may well be felt.

The presence of such factors and their effect on the operative level
of judicial review in a given case, suggests that law schools might ex-
amine now, in advance of litigation, the overall rationality and ac-
countability of their decisional processes. Beyond the principle that
our systems should be responsible in any event, the ability to demon-
strate that responsibility may produce an important bonus in judicial
confidence in the event of litigation.29

The LSAT Score and other Numbers
When a plaintiff graduates from his undergraduate school Phi

Beta Kappa and Magna Cum Laude, and yet is excluded from law
27. Hanks and Hanks, An Environmental Bill of Rights: The Citizen Suit and

the National Environmental Policy Act of 1969, 24 RuTGERs L. Rlv. 230 (1970);
Sive, Some Thoughts of an Environmental Lawyer in the Wilderness of Administrative
Law, 70 CoLuM. L. Rtv. 612 (1970).

28. Sive, supra note 27, at 650-51; a similar thread runs through Wright, Book
Review, 80 YALE LJ. 575 (1972).

29. This discussion is not intended to exhaust the general judicial standards that
may become relevant in an admissions case. At least two other developments may be
mentioned. There has been renewed interest in a resurrection of the non-delegation
doctrine, which might permit an attack on the breadth of a statute authorizing discre-
tionary admissions judgments. Friendly, The Federal Administrative Agencies: The
Need for Better Definition of Standards, 75 HAv. L. REv. 863, 1055, 1263 (1962);
Wright, supra note 28, at 582-87. For a thoughtful analysis of the problem, see
Sofaer, Judicial Control of Informal Discretionary Adjudication and Enforcement,
72 CoLUm. L. Rnv. 1293, 1304-08 (1972). Second, courts have begun to take quite
seriously the notion that agencies, when selecting among competing applicants for
important social or economic benefits, must make their selections on a reasoned basis,
according to ascertainable standards. See Holmes v. New York City Housing Author-
ity, 398 F.2d 262 (2d Cir. 1968) (application for admission to public housing);
Hornsby v. Allen, 326 F.2d 605 (5th Cir. 1964) (application for liquor license).
This kind of judicial inquiry into the rationale of discretionary decisions may present a
mechanical problem in those administrative decisions not accompanied by findings or
written decisions. But the courts have not been reluctant to make the necessary in-
quiries to discern the basis of the administrative choice. See note 49 infra.
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school because of an uncompetitive LSAT score, an admissions of-
ficer will surely face the task of explaining to the court the basis for
reliance on the LSAT. The utility of the LSAT as one criterion of ad-
mission is much discussed. Many feel that standardized test scores are
of limited utility in assessing the capacity of an individual to succeed
in a profession such as law. On the other hand, there are many in our
profession, on our faculties, indeed, on our admissions committees,
who, perhaps being misled by the precision with which LSAT scores
are reported, tend to give the test more weight than it can reasonably
bear.30

Assisting a court in comprehending the utility of the LSAT should
begin by identifying the specific purpose for which the test is designed
and with reference to which it is validated. The purpose is to predict
first-year law school grades. If a court can be shown that the test is
designed specifically and exclusively to facilitate the prediction of first-
year academic success, errors in either underestimating or overestimat-
ing the importance of the test can be avoided. It will be necessary, of
course, to have witnesses available who can testify to the relevancy of
academic success predictions in an admissions decision. If the rele-
vance of academic ability is granted, one need not establish that the
LSAT tells an admissions committee very much about an applicant's real
motivation, his level of interest in the ordeal of law study or the likelihood
that he will perform all the lawyer's tasks in an exemplary manner.
Witnesses should be prepared to concede the limited utility of the test
for making predictions of this kind.

The utility of the LSAT in predicting first-year grades at a partic-
ular school depends on how it is used. Testimony should be elicited
to establish that while undergraduate grades and the LSAT each
have some predictive validity with respect to law school grades when
used independently, overall prediction is enhanced by combining the
two elements in the prediction formula.31 It is likely that a law school
will have available statistical confirmation of this fact.

If both undergraduate grades and the LSAT are to be used in
predictions, the relative weighting of each is critical if accurate predic-
tions are to be obtained. It is especially important to be able to
demonstrate that a given schoors weighting of LSAT scores and grades
in a prediction formula does not flow from subjective impressions about

30. One now and then even hears of a law firm which uses the LSAT as part of
its evaluation of a job applicant, surely a use of the test which is more mystical than
scientific. 1

31. See Schrader & Pitcher, Law School Admissions Test: Summary of Validity
Studies, 1949-1971, in Summary of LSAT Research (1970).
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their relative importance, but is rather the product of objective statis-
tical analysis. If the defendant law school has had recent validity
studies made, and if, in its computation of predicted first-year aver-
ages, it has followed the formulas produced by the validity studies, it
is relatively easy to establish that the weight given to the LSAT scores
is rational. The formulas which derive from validity studies weight
the LSAT and the undergraduate grades in a way which statistically
optimizes their power in predicting first-year grades at the particular
school in question.

In lay terms, the validity study involves putting into a computer
the LSAT scores, undergraduate grades and actual first-year law
school grades of a recent class at the school in question. The computer
is then asked to determine which weighting of LSAT and undergrad-
uate grades would have come closest to ranking the students in the or-
der they were in fact ranked by the law schoors grading process. A
prediction formula based on a recent validity study, therefore, is a statis-
tical summation of a considerable body of information about the par-
ticular law school in question. The formula will reflect something
about the credibility that should be accorded to undergraduate grades
in the schools from which applicants to the law school typically came.
It will reflect the law school's particular grading standards, its first-year
curriculum design, its teaching methods, its patterns of grade distribu-
tion and even any peculiarities which may derive from the grading idio-
syncrasies of the first-year faculty at the school. If a judge has been
persuaded that predictions of academic success are relevant to admis-
sion decisions, a showing that the numbers have been weighted in a
way which maximizes prediction of academic success at the school in
question should prove this aspect of the case.2

If the LSAT is to be used in an admissions prediction formula,
how should the school treat the scores of an applicant who has taken
the test more than once? For the usual repeater applicant, later scores
are likely to be higher,"8 as were the scores of Mr. DeFunis. In the
kind of dispute that results in litigation, the claim will likely be made
that later scores should be used in the prediction formula rather than

32. If the law school has a recent validity study, but is not using the prediction
formula derived from that study, it should be prepared to explain its weighting of the
test on other grounds. If the plaintiff would have been helped by the use of the
validity study formula, this may prove an especially difficult point.

33. Mr. John Winterbottom, of the Educational Testing Service, testifying at the
DeFunis trial, indicated that the latest repeater studies showed a mean gain of 43
points for the second test. Record at 200-01, DeFunis v. Odegaard, No. 741727
(Super. Ct., Oct. 18, 1971).
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earlier scores, and an attempt will be made to discredit the validity of
earlier scores.

An admissions committee's treatment of multiple test scores
should begin with an examination of any available evidence concern-
ing the circumstances under which the applicant took the tests. When
it is asserted by the applicant that illness or some other extraneous in-
fluence was present during earlier test administrations, corroborating
evidence should be sought. For example, when an applicant is so ill
that his condition is observed by the test administrator, a notation to
that effect will appear on the score report. If the applicant claims
that his illness required medical attention, the admissions commit-
tee should ask the applicant to furnish a letter of verification, in-
cluding details, from the attending physician. If corroborating evi-
dence is provided, a judgment must then be made as to its significance
and ultimately whether the first score should be discounted and if so
to what degree. If no corroborating evidence is available, the admis-
sions committee is probably warranted-in fairness to other appli-
cants-in regarding any illness which may have been present as not
sufficiently serious to have affected the test score.

With this determination made, the admissions committee may
still be left with two or more test scores, each of which has some valid-
ity. The simplest technique for dealing with multiple scores, and the
one which had the support of statistical analysts testifying at the
trial, is simply to take the average of the scores. In this way, all of the
information about the applicant's testable capacity will be summarized,
including earlier tests which might underpredict by reason of test
anxiety or other difficulties, and later tests which might overpredict by
reason of the applicant's test experience. Some schools may prefer the
use of other techniques, 4 but whatever mathematical device is used to
deal with multiple test scores it should be one which can be justified
by expert testimony.

Finally, a word about witnesses. Clear explanation of the statisti-
cal aspects of a case such as DeFunis requires witnesses who are well
versed in statistical analysis, knowledgeable about educational testing,
familiar with law school admissions procedures and able to commu-
nicate their knowledge of these areas clearly and simply. Fortunately,
such experts do exist.85

34. For example, a school might discount the second score by the amount of the
"practice effect" (see note 33 supra) before averaging the scores.

35. Mr. John Winterbottom of Educational Testing Service and Professor Millard
Ruud of the University of Texas law faculty testified on this aspect of the DeFunis
case; they more than met the above qualifications.
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Decisional Bases Other Than Numbers

One of the ironies of admissions litigation is that the decisionmak-
er's task in persuading a court of the desirability of using non-numer-
ical factors is made more difficult by whatever success he has had in
persuading the court of the reliability of numerical indicators. In truth,
of course, both kinds of data are commonly used. To mirror that
truth accurately, testimony on the reliability of numerical factors
should not be overstated.

In the DeFunis litigation, the plaintiff was able to identify a num-
ber of non-minority applicants who had been admitted even though
their predicted first-year averages were lower than his. The evidence
also indicated that an equal or greater number of non-minority appli-
cants had been rejected even though their prediction numbers were
higher than those of the plaintiff. The task of the defendants, there-
fore, was to justify a group of admissions decisions, which were not
founded on strict numerical ranking, against allegations that they were
arbitrary and capricious.

Most law schools use non-numerical factors of varying kinds in
making admissions decisions.3 6 Sometimes the factors are used to refine
judgments about numerical indicators, as when a judgment about the
quality of a particular undergraduate school affects the real weight given
a grade point average from that school. Sometimes non-numerical factors
are used as part of a conscious attempt to affect the texture of a class,
as when a certain diversity of age, undergraduate training or background
is sought. Occasionally, non-numerical considerations are imposed on
the school by higher authority, as when a legislature requires that some
preference be given to residents seeking admission to a state supported
school.

It may be useful to consider the entire spectrum of non-numerical
admissions data in three segments: data dealing with general academic
capacity, data about the capacity for dealing with legal materials and
analysis and data bearing on relevant personal qualities of the appli-
cant.

An assessment of general academic ability will often require an
examination of more than raw undergraduate grade point averages.
The quality of the school the applicant attended, the difficulty of the
major and the department in which he earned his grades, the hours
spent in outside employment and other time-consuming extracurric-

36. See Workshop Summary, The Admissions Decisions Process, Law School Ad-
missions Council, Annual Council Report 92 (1972).
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ular activities, the length of time elapsed since his graduation and the
appraisals of his teachers can all be useful to the admissions offi-
cer in refining his judgment about the applicant's general academic
ability.

The applicant's aptitude for dealing with legal materials and
analysis will be judged largely from the numerical score on the LSAT.
At the same time, there may be factors described in the succeeding
paragraph which help an admissions officer interpret the meaning of
the score in a particular case.

The third part of the spectrum, that dealing with the applicant's
personal qualities, is perhaps the hardest to evaluate accurately and to
testify about. Still, where credible evidence exists, a good admissions
officer often tries to identify qualities bearing on interests, background,
experience and motivation as part of his total judgment about an appli-
cant. Evidence of such qualities may come from letters of recommen-
dation, descriptions of applicant's activities, occasional personal contact
with the applicant and from a variety of other data in the applicant's
file. From these sources the admissions officer may be able to draw
meaningful inferences as to the applicant's academic or professional
potential.

The legal status of considerations of this kind-barring for the
present constitutional questions that may arise in connection with the
use of certain factors-will depend greatly on the judge's willingness
to concede an area of discretion to the admissions officer. Whether
and to what extent a judge will grant discretion to the admissions offi-
cer will depend to some degree on the interplay of factors pre-
viously discussed.37 Generally, a judge is more likely to respect the
discretion of an admissions officer in using non-numerical indicators
to the degree the evidence shows that the consideration of such fac-
tors is relevant, authorized and ultimately fair.

Establishing the relevance of such factors requires testimony about
the purpose served by their consideration. As indicated above, some
schools will consider personal qualities of applicants as a way of re-
fining admissions judgments as to academic capacity. Some schools
will consider these factors because of an affirmative policy choice made
by the school that certain patterns of texture in the student population
are desirable. In many schools, various mixes of these objectives are
involved. By all means, avoid using a witness who is unable to iden-
tify clearly the reason or reasons for resorting to non-numerical fac-
tors in the admissions process.

37. See text accompanying notes 17-29 supra.
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Authority to consider non-numerical factors to refine judgments
about academic potential should not be difficult to establish. For ex-
ample, if grades-may be considered as a factor in admission, surely
it is reasonable to assume that authority also exists to consider other
information bearing on the credibility or meaning of those grades. Au-
thority to consider factors other than those bearing directly on aca-
demic capacity might also be thought inherent in the grant of au-
thority to make admissions decisions. Certainly that is what most
admissions officers have believed. A clearer delegation of authority
than most schools at present have in this regard might prove useful,
however. An examination of the authoritative documents bearing
on the permissible scope of an admissions officer's discretion might
well lead to the discovery that the relevant statutes, university regula-
tions, administrative directives and faculty resolutions contain very lit-
tie in the way of express authority to consider (for purposes other
than gauging academic potential) such things as an applicant's age,
military service, work experience, probable motivation or interests. If
an admissions officer uses such factors to produce more than mi-
nor changes in the numerical ranking of applicants, he might be well
advised to see that the appropriate chain of authority under which
he operates is amended to clarify his power to act. One can be sure
that counsel for an applicant who has been denied admission because
of reliance on such factors will fully consult the authoritative docu-
ments bearing on the admissions officer's power.

The overall fairness of a decisional process in which non-num-
erical factors are used and, hence, its ultimate judicial acceptability,
may be enhanced by a deliberate use of openness. This would suggest
that applicants be advised in advance of the factors that will be con-
sidered in the admissions decision. If particular factors, such as resi-
dence, sex, age and race are to be given special weight, they should be
specifically identified. The degree of detail with which a school's use of
these elements can be specified will vary from case to case. Nevertheless,
an attempt should be made to articulate as clearly as possible the general
grounds upon which decisions are made. The procedures by which such
information is compiled and used should be specified and consistently fol-
lowed. Fairness would seem to require that applicants be afforded an
opportunity to submit evidence bearing on those aspects of the selection
process either through appropriate questions on the application form or
through an invitation to submit additional statements. Finally, the
openness of the process might be furthered by the provision for some
internal review procedure at the instance of an applicant who believes
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that some factual error was made in assembling or considering non-
numerical evidence bearing on his application.

The recommendation that the factors employed in admissions judg-
ments be published in advance may strike some as useless since such
factors cannot be precisely formulated. To some, such publication
may be regarded as dangerous; it might encourage an applicant to ar-
gue over the interpretation given to the factors in his case. Moreover,
some believe that an applicant who senses a clear mistake in the appli-
cation of the factors in his case is more likely to seek relief in the courts.
Finally, in litigation, the existence of published criteria will require
both that the criteria be justified in general and that their application
in the particular case be explained--either task fraught with difficulty.

There are two basic reasons for advance publication of deci-
sional standards. The first is simple fairness to the applicant. It is
probable that most applicants do not have a very precise notion about
the factors employed in law school admissions decisions. Preliminary
evidence from the Cooperative Student Surveys" suggests, for ex-
ample, that seniors applying to law school did not feel that major-field
grades and faculty recommendations were very important to law
school admissions. 39 While this may be true of some schools, it is by
no means true of all. Applicants should be given fair notice as to
the factors used in the schools to which he is applying. Further, the
same report suggests that while seniors generally felt that they were able
to obtain the information they needed for graduate school application,
prospective law students did not fare so well. "Approximately half
of the law applicants felt that the factors which the school considered
important were never made clear. '40

Beyond fairness to the applicant, lies the broader problem of ac-
countability. It can be reasonably asserted that a law school should
be accountable for admissions policies to the university of which it is a
part, to the legal profession and to the public generally. Certainly the
composition of an entering class is a matter of interest to all of these
groups. Advance publication of standards would seem to be one ef-
ficient way for a school to keep all interested parties apprised of what
it is doing. When the process is challenged in litigation, more-

38. BAmD, THE GRADUATES: A REPORT ON THE CHARAcTERISTICS AND PLANS OF
COLLEGE SENIORS (Educational Testing Service 1972). The report is based on a study
authorized by the Association of American Medical Colleges, the Graduate Record
Examinations Board and the Law School Admissions Council, and involves a survey
21,000 college seniors in 94 institutions. Page references cited below are to a 1973
extract of the Baird report distributed to the law schools.

39. Id. at 13.
40. Id. at 14.
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over, the existence of pre-articulated standards makes it easier for a
judge to limit his review to the question of whether the decision was
based on relevant factors. Finally, as indicated above, the ultimate
intensity of that judicial review may be a function of judicial confidence
in the accountability of the administrative process being reviewed. The
judge who is persuaded that the process is open enough to be subjected
to non-judicial corrective mechanisms may feel less need for judicial
intrusion.

Minority Admissions
A minority admissions program is a special case of the general

problem discussed in the preceding section. It involves admissions
criteria which include an important non-numerical basis for admission,
that of race.41 All of the comments in the preceeding section, there-
fore, should be incorporated by reference here: these programs must
be relevant, authorized and fair. The special problem here, of course,
is that no matter how a judge may define the ambit of an admis-
sions officer's discretion in general, he must determine if it is consti-
tutionally permissible for the officer to consider an applicant's race as
part of an admissions decision.

To support the legal premise that the state had a legitimate inter-
est in such programs, the defense offered testimony at the DeFunis
trial relating to the widespread underrepresentation of minorities in
today's law schools, as well as the need for increased minority repre-
sentation in the profession. There was also testimony concerning
the use of LSAT scores for minority applicants, suggesting that while
the LSAT has predictive value for minority students, its reliability is
subject to greater fluctuation than when applied to non-minority stu-
dents. Therefore, some higher degree of risk taking on the part of
admissions officers with reference to low scoring minority applicants
would be warranted. 42 The law school dean testified that the minority
policy was designed to serve both the overall educational mission of
the school and to increase the number of minority lawyers in the pro-
fession. The president of the university testified that the law school's
policy was consistent with an overall university policy aimed in the
same direction.

It would seem especially important in testimony concerning a mi-
nority admissions program that the record be clear about the meaning
of the word "qualified." Judges are justifiably concerned with the
well being of the profession and the quality of its membership. A judge

41. For a thorough treatment of many aspects of minority admissions programs
see Symposium-Minority Admissions Programs, 1970 U. TOLEDO L. REv. 277.

42. See text at note 69 infra.
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who is convinced that the school's minority program involves accepting
unqualified minority applicants is unlikely to be persuaded that the
program really serves the profession or the public, or that, in doctrinal
terms, the program is justified by a "compelling" state interest. Yet,
when the evidence shows that many minority applicants who were
admitted would have been summarily denied admission had they
been white, it is very easy for a judge who is unfamiliar with today's
admissions pressures to infer that those minority applicants are
therefore unqualified in some absolute sense. Counsel's task in this
regard is to familiarize the court with current law school admissions pres-
sure and the critical distinction that must be drawn between qualifica-
tion in an absolute sense and qualification for admission.

"Qualified in an absolute sense" refers to an applicant who can
show on the basis of grades and test scores, using the law school's reg-
ular prediction formula, that he can do graduating level work at the law
school. Any applicant who can make that showing can be considered
qualified in the absolute sense and concern about professional qual-
ity in admitting such an applicant is unnecessary. Until recently, most
law schools were readily admitting applicants based solely on a dem-
onstration of this kind of qualification, and it is a fair guess that the
profession today is populated with a high percentage of excellent law-
yers (and judges) who were admitted to law school on the basis of
such qualifications.

When the -applicant population exceeds the size of an entering
class by a factor of 10 or more-as is the case today is many schools
-a finer screen is necessary. Most schools have responded to the in-
creased demand for legal education by adopting selection processes
which pick applicants with only the highest numerical qualifications.
The result is that many thousands of applicants, qualified in the abso-
lute sense, are nevertheless not "qualified for admission." Law school
minority programs typically select minority candidates from among
this group of qualified applicants. That such applicants might not be
admitted if strict numerical standards were applied cannot justify
saying they are unqualified for law study.

Beyond helping the judge avoid an unfair characterization of the
academic potential of minority applicants, testimony about the effects
of admission pressures will also illuminate two other important matters.
The first is that special minority admissions programs do not imply any
generally low level of academic credentials of minority applicants. At
many schools the current size of the applicant population and the sparse
numbers of minority applicants in those populations means that any
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ranking criteria (except race) will produce a disproportionately small
number of minority students. Even if such a school ranked appli-
cants by height, or weight or alphabetically, the problem would be es-
sentially the same. The "top" 10 percent of an applicant population in
which minority applicants are only sparsely represented will produce
few, if any, minority students, no matter how qualification for in-
clusion in the "top" is defined. Thus, the existence of minority pro-
grams does not imply that minority applicants are necessarily underrep-
resented in the upper reaches of the academic rankings. Even where
they are perfectly distributed in these rankings special programs would
still be necessary because their absolute numbers are so small.

Second, testimony about the peculiar effects of admissions pres-
sures will indicate that the problem and the solution it has provoked
are only temporary. Special admissions programs for minority students
need last only so long as minority applicants are substantially under-
represented in applicant populations or so long as today's unprecedented
admissions pressure coninues. The problem of underrepresentation,
happily, is in the process of change;48 the pressure surely must some-
day be alleviated.44

Cross examination by counsel for DeFunis sought to explore an-
other potential problem in minority admissions-the possibility of
bias in the procedures used for considering minority applications. All
minority applications had first been read by the admissions committee
member who had directed the CLEO program the preceding summer,
and then were read by the black student member of the committee.
These two committee members reported to the full committee on each
minority applicant. There was some suggestion in questions directed
at these witnesses by plaintiff's counsel that objectivity on their part
was impossible. While the matter was not mentioned in the judgment
of the court, one should expect a special examination of procedural
fairness if an admissions policy of this kind comes under attack.

The Use of Students in Admissions Decisions

Many law schools today use students in various aspects of the ad-
missions process as part of a general attempt to include students in the

43. The 1971 Survey of Minority Group Students in Legal Education, made un-
der the auspices of the Law School Admissions Council, showed a 1971-72 enrollment
of minority group students of 5,568, almost twice that in 1969-70 (2933). This repre-
sents about 7 percent of the full time enrollment of accredited law schools. Law
School Admissions Council, Annual Council Report 504 (1972).

44. The growth rate seems to be levelling off. See Ruud, That Burgeoning Law
School Enrollment Slows, 59 A.B.AJ. 150 (Feb. 1973).
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decisional mechanisms of the law school community.45 At the time
of the DeFunis litigation, the University of Washington law school had
student members who sat regularly with the admissions committee and
who participated in both discussion and voting on applications. Any
school at which students participate in admissions decisions should
consider how effective these students will be if called as adverse wit-
nesses and subjected to cross examination. They probably would be
required to answer questions concerning their background and exper-
ience for the admissions tasks they perform, the amount of time they
are able to devote to analysis of admission files during the academic
year, their general philosophies with respect to admissions and the
extent of their knowledge of the admissions policies of the school and
the university.46

The adequacy of the authority granted to the law school with re-
spect to use of students in the admissions process might also become
an issue. An administrator should be certain that the use of students
in actual decision-making roles is clearly authorized.

Evidential Issues

As has been indicated,4 7 plaintiffs sought by subpoena to ob-
tain the 300 admission files of applicants accepted by the law school.
The university objected to this request on grounds of relevancy and con-
fidentiality. It was also argued that production of the files would inter-
fere with the school's then on-going admission process. None of the
arguments were persuasive to the judge. He ruled that counsel for
the plaintiff would be permitted to examine any files he chose, though
counsel was admonished not to reveal any names of applicants or authors
of letters of recommendation. Despite the credible objections of the
defendant, the files are so critical to plaintiff in a case such as this,
and the possibility of substantial invasions of privacy so slim under the
conditions laid down, that, on balance, the judge apparently believed the
files should be made available.4

45. See generally Workshop Summary, supra note 36.
46. The three student committee members who were called by plaintiff as ad-

verse witnesses in the DeFunis litigation did a superb job, even to the point of pro-
ducing comment from the trial judge. But the students were not selected for committee
work with these qualities in mind-one's luck might not always be so good.

47. See text accompanying notes 14-15 sup'a.
48. Permitting limited disclosure of the files after balancing the harm of dis-

closure against the benefits suggests that the records were treated as qualifiedly privi-
leged. While doctrinal support for such a privilege is lacking, the policy arguments in
its favor-particularly as it pertains to information in the hands of the government-
are persuasive. See UNwom RuLE oF EVIDENCE 34; MODEL CODE OF EVIDENCE, rule
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From the standpoint of disclosure to applicants and those submit-
ting recommendations, it may be worth considering whether some
legend should be printed on the application and recommendation forms
indicating that while the school intends to hold these documents as
confidential, they may nevertheless be subject to judicial subpoena.
The kind of formal and informal information which appears in admis-
sion files should also be considered. At the University of Washington
law school, admission file jackets are printed with a space for com-
ments or notes by the committee members reviewing the file to aid in
the presentation of the report on the applicant to the full committee.
While brief and candid comments are useful to refresh a committee
member's recollection as he begins to report on an applicant, some
of the observations disclosed in DeFunis were not cast in terms that
would have been chosen had their disclosure as evidence been antici-
pated. Student committee members seemed especially facile with
colorful synopses. A school might be well advised to establish guide-
lines relating to appropriate commentary and to examine the contents
of its admission files to insure that they do not contain documents
and notations which can be misconstrued.

Closely related to the discoverability and admissibility of admis-
sion files is the question as to the extent to which the mental processes
of committee members can be probed in a judicial setting. As
indicated, counsel for the plaintiff called several admissions commit-
tee members as adverse witnesses. In his examination of admissions
files, counsel for plaintiff had selected about a dozen files which he used
as the basis for questioning these witnesses, while attempting to estab-
lish his general allegation that the process was arbitrary. In question-
ing these witnesses, counsel was permitted to inquire as to the gen-
eral process a committee member went through in making a decision,
including a specification of the factors that were considered. He also
made other general inquiries about law school admission policies con-
cerning minorities and veterans, and probed other specific aspects of
the committee procedure. No objection was interposed by univer-
sity counsel to this line of general questioning.

When plaintiff's counsel began to question the committee mem-
bers with respect to particular applications they had considered,
however, university counsel made a general objection to any questions
which sought to search the mind of the witness or to probe the men-
tal processes by which particular decisions were made. Counsel argued
that it would disrupt the decisional process to permit officers making

228; Proposed Rules of Evidence for the U.S. Courts and Magistrates, rule 509; 5
U.S.C. § 552(b)(6) (1967).
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essentially discretionary decisions to be cross-examined as to the par-
ticular weight they gave various elements in a given decision.49

The court's initial response was adverse because of the gener-
ality of the objection. The judge said, "It may well be that we will
get to the point where I will sustain that objection, but I think [coun-
sel for the plaintiff] has the right to start this examination, and I will
ask you to make your objection to specific questions." 50  Counsel for
the plaintiff then handed the witness an application file and asked her
to read the notes she had made while reviewing it. University counsel
objected again, the court heard further argument and examined his
brief on the point. The court ruled that counsel for the plaintiff had
"the right to inquire into the method by which applicants were ad-
mitted or refused. . . and to follow it up with any notations on the
files. If it comes to other questions regarding mental processes, I
will have to rule on those as they come along."'" The judge made it
clear that he was overruling the objection only so far as the question
asked the witness to repeat what she had written on file. The judge
observed that if counsel for plaintiff were to ask the witness how

49. The authority counsel relied on in this argument may have been substantially
qualified by a recent decision of the United States Supreme Court. The so-galled
"mental process" rule was bor in Morgan v. United States, 313 U.S. 409 (1941).
The lower court had permitted extensive questioning of the Secretary of Agriculture
regarding the process by which he reached the conclusions of his order. The Supreme
Court said "[b]ut the short of the business is that the Secretary should never have
been subjected to this examination .... We have explicitly held in this very litigation
that 'it was not the function of the court to probe the mental processes of the Seere-
tary' . . . Just as a judge cannot be subjected to such a scrutiny .. . so the in-
tegrity of the administrative process must be equally respected." Id. at 422.

The rule has been recognized in a number of cases. See, e.g., Warren Bank v.
Camp, 396 F.2d 56 (6th Cir. 1968); Braniff Airways v. CAB, 379 F.2d 453 (DC
Cir. 1967); Davis v. Braswell Motor Freight Lines, 363 F.2d 600 (5th Cir. 1966);
Singer Sewing Machine Co. v. NLRB, 329 F.2d 200 (4th Cir. 1964). The doctrine is
discussed in 2 DAvis, ADamiNSTRATE LAW § 11.05 (1958 and later supplements.)

In 1971, the United States Supreme Court handed down Citizens to Preserve Over-
ton Park v. Volpe, 401 U.S. 420 (1971), in which the Court remanded to the District
Court with instructions to "require some explanation" of the administrator's decision-
an explanation, the Court said, which "may require the administrative officials who
participated in the decision to give testimony explaining their action." Morgan
was not overruled, and the Court conceded that "inquiry into the mental processes of
administrative decisionmakers is usually to be avoided." 401 U.S. at 420. But the
Court said that where there is no administrative record to review-no formal findings
or statement of reasons--"[t]he only way there can be effective judicial review is by
examining the decisionmakers themselves." On remand, the District Court in fact per-
mitted extensive inquiry into the decisionmaker's reasoning process. See Citizens to
Preserve Overton Park v. Volpe, 335 F. Supp. 873 (W.D. Tenn. 1972).

Since law school admissions decisions are typically not accompanied by findings or
written opinions, the case may well enlarge the area within which examination of ad-
missions officers can occur. The Supreme Court was careful to point out, however,
that such inquiry is not required. It remains in the discretion of the trial court. The
Supreme Court recognized that other ways of explaining the administrative decision
may be available, such as by written statements or other explanations. While these
must be viewed critically, said the Court, since they are "'post-ho e' rationalizations,"
they may suffice. 401 U.S. at 419.

50. Record at 266, DeFunis v. Odegaard, No. 741727 (Super. Ct., Oct. 18, 1971).
51. Id. at 269-70.
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she arrived at a particular conclusion he might sustain the objec-
tion.

5 2

Plaintiff's counsel then handed the witness the file of Mr. De-
Funis. Counsel asked her what she found in the file and she listed the
various documents that appeared. He asked her if she had determined
whether the plaintiff should have been admitted. 3  Counsel then
asked her if the grade point had been higher than it was, "would that
have made any differences in your judgment on this file?" 4 He asked
her whether she considered "the kind of courses that the plaintiff took"
in evaluating the file. 5 He inquired whether in her judgment the
courses plaintiff took in his undergraduate work "were not as so-
called tough as the others or should be discounted for that reason?"'
Plaintiff's counsel asked the witness whether the plaintiff's postgrad-
uate grade point average entered into her appraisal of the plaintiff's
application. Counsel asked the witness if there was a recommendation
with a negative cast in the file and, if so, whether that had something
to do with the witness' determination of the decision to be made on
the file. He asked her to read the recommendation to which he had
referred, and she did. The witness was asked whether the fact that
the plaintiff had taken the LSAT three times had affected her con-
clusion about the file. At one point plaintiff's counsel asked, "Do I
detect, through some of the files I have been able to look at, a determi-
nation by you that accounting courses or business courses were not
rigorous?

' ' 57

Through all of this questioning, counsel for the university con-
tinued to object on the grounds that these questions clearly probed the
mental processes of the decisionmaker witness. All of the objections
were overruled. The only objection sustained in this line of questioning
was to a question which sought to elicit the witness's political pref-
erences.

58

In all, it is clear that the judge permitted a substantial amount of
questioning of the kind that might be thought to impair the integrity
of the decisionmaking process. Since the judge's decision upheld this
aspect of the law school admissions process, however, there was no
appeal from the court's rulings on these evidentiary matters. Whether
the rulings will have an effect on the way the committee conducts its

52. Id. at 270.
53. Id. at 277.
54. Id. at 278.
55. Id.
56. Id.
57. Id. at 286-87.
58. Id. at 285.
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business in the future is a more troublesome question. While one may
decry judicial intrusion into admissions decisionmaking, the need
for effective judicial review is an important value that, at some
point, will counterbalance the policy of preserving the decisional in-
tegrity of the administrative process. In future litigation in the ad-
missions area, this judicial concern may result in permitting a signifi-
cant amount of similar questioning.

Residence

The law school's failure to grant a preference to resident students
was also an important element of the plaintiff's case. The university's
argument on this point was reflected in testimony about the educa-
tional advantages of having a certain degree of geographic diversity
represented within a law school class. Testimony also indicated the
university's concern that attempts by a state institution to limit the
inflow of nonresidents would more than likely evoke similar responses
by the schools in neighboring states, thereby limiting the options of lo-
cal residents seeking an education outside the state. The defense
also presented statistics refuting the notion that state subsidized fa-
cilities were being used to confer benefits on communities outside the
state, the data indicating that a very high percentage of nonresidents
who attend the law school remain in the state to practice.

The legal arguments presented centered around the applicability
of a provision in the state constitution which makes it the paramount
duty of the state to provide ample education for all of the children re-
siding in its borders. 59 The court ultimately ruled that the provision
did not apply to higher education. The issue is mentioned as a re-
minder that there may be relevant provisions of state statutes or consti-
tutions bearing on the question of residence preferences. 60

JUDICIAL DETERMINATION

The Trial Court Opinion and Judgment

The judge delivered his oral opinion from the bench on Septem-
ber 18, 1971. The court rejected all of the claims made by the plain-
tiff except for the constitutional question presented by the minority

59. WAsH. CoNsT. art. IX, § 1.
60. For example, the Arizona Board of Regents has adopted the following policy:
Nonresident headcount enrollments in each university under the jurisdiction
of the Arizona Board of Regents will not exceed 27-1/2 percent of total
headcount enrollment for the period 1973-1977. By September, 1978 non-
resident enrollment in each Arizona university under the Board will not
exceed 25 percent of total headcount enrollment.

Excerpt from Minutes of Meeting of Arizona Board of Regents, Mar. 17, 1973.
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admissions program. The trial court thus extended judicial approval
to the school's use of LSAT scores (in combination with applicants'
undergraduate grades), the use of averaged test scores when mul-
tiple tests are involved, some variation of numerical rankings based on
committee judgments on such factors as transcripts, recommendations,
background and experience of applicants, the use of students on ad-
mission committees and the judgment by the law school that resi-
dents need not be granted special status.

The judge held the minority admissions program violated the
equal protection clause of the fourteenth amendment. His entire
opinion on this question is as follows:

It seems to me that the law school here wished to achieve
greater minority representation and in accomplishing this gave
preference to the members of some races. In doing this the admis-
sions committee assumed that all members of minority races, with
the exception of Asians, were deprived persons. The applications
of the Black students were separated from all others and assigned
to a Black student and a professor who had worked closely with
the CLEO program.

Some minority students were admitted whose college grades
and aptitude test scores were so low that had they been whites
their applications would have been summarily denied. Excluding
the Asians only one minority student out of 31 admitted among the
applicants had a predicted first year average above the plaintiff.

Since no more than 150 applicants were to be admitted the
admission of less qualified [applicants] resulted in a denial of places
to those otherwise qualified. The plaintiff and others in this group
have not in my opinion been accorded the equal protection of the
law guaranteed by the 14th amendment.

In 1954 the United States Supreme Court in Brown v. Board
of Education decided that public education must be equally available
to all regardless of race.

After that decision the 14th amendment could no longer be
stretched to accommodate the needs of any race. Policies of dis-
crimination will inevitably lead to reprisals. In my opinion the
only safe rule is to treat all races alike and I feel that is what is
required under the equal protection clause. 61

The court ordered the plaintiff admitted to the law school.

The question of standing may be an important element of a
plaintiff's case in admissions litigation. When the trial judge settled
the findings and conclusions in DeFunis, university counsel requested
a finding, based on data in the record, that plaintiff had no standing

61. Record, at 431, DeFunis v. Odegaard, No. 741727 (Super. Ct., Oct. 18, 1971).
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to complain of the schoors minority admissions program. The facts
established that the plaintiff had been initially placed in the fourth or
lowest quartile of the waiting list numbering some 152 applicants.
Counsel for the university urged that since only 30 preferential admis-
sions offers had been extended to minority students, the existence of the
minority program at the school did not affect the decision on the plain-
tiff's application. In short, the university contended that plaintiff
would not have been admitted even had there been no minority pro-
gram at the school.

As any admissions officer will appreciate, however, the size and
utility of a waiting list over the summer months is a matter of con-
jecture. Many applicants on the list will make plans to go else-
where and may not in fact be available should the committee invite
them. Accordingly, there was at least the theoretical possibility that
attrition in the waiting list would have reduced its number to the
point that Mr. DeFunis would have been admitted but for the 30 pref-
erential offers made to minority students. The court permitted the
basic numbers as to the size of the waiting list to be included in the
findings but did not make a ruling on the question of standing. The
court's decision implied that the plaintiff had standing and the impli-
cation was expressly accepted in review by the Supreme Court of Wash-
ington.

62

For any plaintiff at the margin of the accepted class or on the
waiting list, the question of standing will be difficult to establish with
much certainty. The decision of the supreme court appears to indicate,
however, that one high court was not hesitant to grant standing, at
least in a case where a constitutional violation was alleged.

Issues on Appeal

Although the appeal of a law school admissions case is not sig-
nificantly different from other appeals, there are a few matters of spe-
cial concern which deserve brief comment. The first concerns the de-
termination of what admissions policy to apply pending the outcome
of the appeal. Since the trial court decision in DeFunis was handed
down in September, and since a decision on the appeal could not be ex-
pected before well into the following calendar year, it was clear that
decisions on the appropriate minority admissions policy for the school
to follow for the next admissions year would have to be made in ad-
vance of an ultimate resolution of the constitutional issues by the state
supreme court. A schoors range of choice in such matters will be

62. 82 Wash. 2d at 23-Z4, 507 P.Zd at 1177.
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affected by the manner in which the court's decree is framed,
which, in turn, will be affected by the relief prayed for in the complaint.
If -the prayer asks for and the judge grants an injunction against the
continuation of minority programs generally, a school presumably
would have to cease all special minority admissions programs until the
alipellate decision is rendered.. In DeFunis plaintiff only asked that
he be admitted and the decree was framed accordingly.

After considerable discussion, the law faculty concluded-with
the support of the university-that the school would continue its mi-
nority admission policy for the following admissions year. The school
felt-that it had fully satisfied the obligations imposed by the court's or-
der by admitting the plaintiff. Obviously, this decision created the
risk that disappointed non-minority applicants in the upcoming ad-
missions year would bring actions the following fall. If the school
was unsuccessful on appeal, or if the decision on appeal had not yet
been rendered, such applicants might well prevail. This risk was con-
sidered worth taking in light of the important policy objectives be-
hind the minority admissions program.

The final decision of the Supreme Court of Washington was not
handed down until some 18 months after the trial court entered its
decision, and some 10 months after oral argument of the appeal. This
delay required a decision on whether to continue the minority admis-
sions policy- for 'the- second admissions year following the trial court
opinicin. 'The policy wascontiued:

The analysis of the legal issues t6 be argued on" appeal was sini-
lar in method to' thdt used in other'-appeals. The issue of the plain-
tiff's standing Was-included in-the brief in a short introductory argu-
ment. The second major argument was a frontal attack on the trial
court's equal protection theory, urging that while Brown, v. Board of
Education3 prohibited states from discriminating against minority
races, it did not forbid states from taking reasonable affirmative steps
to correct the effects of past unconstitutional discrimination. In sup-
port of this argument, the brief cited several executive and legislative
affirmative action programs that had received judicial approval. The
central authority relied on was Swan v. Charlotte-Mecklenburg Board
of Education,4 in which Chief Justice Burger, writing for a unanimous
court, said:

School authorities are traditionally charged with broad power
to formulate and implement educational policy, and might well

63. 347 U.S.-483 (1954).
64. 402 U.S. 1 (1971).
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conclude, for example, that in order to prepare students to live in a
pluralistic society schools should have a prescribed ratio of negro
to white students reflecting the proportion for that district as a
whole. To do this as an educational policy is within the broad
discretionary power of school authorities. .... .5
The third argument advanced in the brief attempted to show that

the law school's admission policy did not constitute invidious dis-
crimination, but was instead a necessary part of the school's overall
search for educational and professional quality. Since this was the
first time an affirmative action admissions program had been squarely
challenged, it seemed useful to expand the argument to some collat-
eral matters to assist the court in understanding the peculiarities of the
admissions process in law schools generally, and to facilitate an under-
standing of the special nature of minority admissions programs which
these peculiarities demanded. The discussion began with a statement
concerning the process of measurement in law school admissions, with
an attempt to identify the roles which both numerical and non-numeri-
cal factors played in admissions choices.

The brief went on to discuss the special problems associated with
minority admissions. The argument identified the goals sought to be
achieved by seeking additional minority law students: to improve the
quality of legal education for all students,60 to begin the process of in-
fusing minority viewpoints, needs and ideas into law school facul-
ties, to provide a better range of legal services to minority groups
in society, to facilitate broader minority representation in government
at all levels and, finally, to help furnish to minority communities the
kind of leadership that law trained persons have historically provided.

After reviewing the values sought and the interests served by the
minority admissions policy, the brief examined the technique for mi-
nority admissions required in the current law school admissions set-
ting. The court was advised of the staggering growth of interest in
legal education and the nature of the admissions pressures it pro-
duced. It was conceded that the school's search for additional mi-
nority candidates among the qualified but not otherwise admissible
group"7 necessarily meant that the admission of some minority candi-
dates would displace other candidates with higher numerical creden-
tials. The argument was also made that strict reliance on numerical
ranking had never been the practice at the law school and that the
values sought in minority admissions could not-in the face of growing
admissions pressure-be obtained by other available means.

65. Id. at 16.
66. See Sweatt v. Painter, 339 U.S. 629 (1950)
67. See text accompanying notes 42-44 supra.
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Finally, the brief indicated that a growing body of literature in the
field of educational measurement suggested that numerical indicators
of academic ability may predict in different ways for those outside the
mainstream of the dominant culture. 6 This question is currently un-
der study by the Test Development and Research Committee of the
Law School Admission Council.69 Whatever the ultimate outcome of
this research, it will surely be a matter that will have to be treated in
any future litigation over minority admissions policies.

A number of organizations asked leave to file amicus briefs in
the case. In granting these requests, the supreme court expressed con-
cern about duplication of effort. Accordingly, the school attempted to
coordinate the amicus filings. Organizations were asked to address
only the phases of the case which either immediately concerned their
organizations or on which they were especially qualified to advise the
court. This arrangement worked out well. 70  While the theory of the
amicus brief is a matter of some dispute,71 the use of these briefs
in the present case made it possible to enlarge the court's understanding
not only of the legal issues presented, but also of the various contexts
in which its decision would be felt.

The Decision on Appeal

The decision of the Supreme Court of Washington was handed

68. Brief for Appellant at -, DeFunis v. Odegaard, - Wash. 2d -, 507 P.2d
1169 (1973), citing KmRKPATRICK, EwEN, BARRET & KATGELL, TESTING AND FAro
EMPLOYMENT 30 (1968).

69. The latest in a series of investigations of the matter is Swineford, Law School
Admissions Test: Comparison of Black Candidates and Chicano Candidates with
White Candidates, EDUCATIONAL TESTING SERVICE, STATISTICAL REPORT SR-72-19 (Mar.
1972).

70. The brief jointly prepared and filed by the American Bar Association, the
Association of American Law S.chools, the Law School Admissions Council and the
Council on Legal Educational opportunity, in addition to developing further constitu-
tional arguments, emphasized the national concern of the legal profession, including
law schools, with minority problems. It also developed arguments concerning the
risks of undue judicial intrusion into the educational process. The Seattle-King County
Bar Association's brief invited the court's attention to the concern of the local bar-a
concern manifested by that association's minority scholarship program. The brief for
the city of Seattle dealt with cases and other authorities on minority employment
practices, a subject not treated in any detail in any of the other briefs. A brief filed
on behalf of the local chapter of the American Association of University Professors
developed the compelling state interest analysis related to the .onstitutional issue
and also provided some relevant demographic and sociological material not appear-
ing elsewhere.

Other organizations filing briefs included the American Indian Law Student's
Association (identifying the special concerns of that minority group), the Ameri-
can Civil Liberties Union (presenting the views of an organization with substantial ex-
perience with civil rights litigation), and the Black American Law Students Associa.
tion and Law Students Civil Rights Research Council (arguing that there was an
affirmative duty on the part of the law school to engage in admissions programs such
as the one before the court).

71. See Krislov, The Amicus Curia Brief. From Friendship to Advocacy, 62 YALE
L.J. 694 (1963).
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down on March 8, 1973.72 In reversing the trial court, the supreme
court held, in essence, that the adoption of reasonable minority admis-
sions programs was within the constitutional authority of a state law
school when the purpose was to correct serious racial imbalances
caused by underrepresentation of certain minorities in the schools and
in the profession.

On the equal protection question, the court concluded that "the
consideration of race as a factor in the admissions policy of a state law
school" was not per se invalid, but was permissible where the state
carried the burden of showing the classifications necessary to further
a compelling state interest.73 The court found that the requisite show-
ing had been made, citing the state's interest in integrated education
generally, in integrated legal education specifically and in correcting
serious imbalances in the racial composition of the legal profession.
The court ruled that imbalances produced by either de jure or de facto
discrimination could be corrected by the state. The program was
necessary here, the court stated, since there was no other feasible plan
that would work. The court also found the program reasonable as
administered, citing among its other attributes that it involved no
fixed quota and that it resulted in the admission of only qualified mi-
nority students. Finally, the court observed that it was within the
power of the state to limit special minority admissions programs to those
minority groups in fact underrepresented in the school and the pro-
fession, and that not all minority groups need be included.

In addition to the constitutional issue, plaintiff had urged that the
use of racial factors rendered the admissions program arbitrary in that
it resulted in admissions decisions being made on grounds other than
the relative numerical ranking of applicants. The court disagreed,
observing that exclusive reliance on numerical rankings may "in-
herently exclude a disproportionate number of minority applicants".74

Though expressly declining to rule on whether there was "inherent
cultural bias in the Law School Admissions Test or in the methods of
teaching and testing, '75 the court concluded that the possibility that
numerical indicators may vary in their usefulness among different
groups in the society was "certainly a factor which the law school
may consider in its discretion. 76  Moreover, the law school had not
defined "qualification" for adiiiission exclusively on the basis of the po-

72. DeFunis v. Odegaard, 82 Wash. 2d 11, 507 P.2d 1169 (1973).
73. Id. at-, 507 P.2d at 1181.
74. Id. at -, 507 P.2d at 1186.
75. Id. at--, 507 P.2d at 1181.
76. Id.

19731



ARIZONA LAW REVIEW

tential for high first year grades. As outlined in the standards pub-
lished by the school, qualification was to be judged in terms of an ap-
plicant's "ability to make significant contributions to law school
classes and to the community at large. ' 77 In view of this definition of
qualification, the court put the question:

In light of the gross underrepresentation of minorities in the legal
system, can it be said with such certainty as to leave no room for
differing opinions that a white applicant with a higher PFYA
[predicted first year average] will make a greater contribution to
the law school and the community? We think not. While the
probability of applicant achieving high grades in his first year of
law school is an important criterion for admissions, it is not the
sole permissible criterion. 78

Even beyond the use of racial factors in admissions, the court's
language suggests that admissions committees need not feel chained by
relative numerical rankings of applicants. The court approved the
school's practice of using numerical rankings "as a starting point in
making its judgment."7 9 Beyond the "starting point," judgment must
be exercised: "Law School admissions need not become a game of
numbers; the process should remain sensitive and flexible, with room
for informed judgment in interpreting mechanical indicators."8' 0 Fin-
ally, the court rejected plaintiff's contention that the process was ar-
bitrary because no inquiry was made as to the degree of cultural or ed-
ucational deprivation of minority applicants admitted. The court
said that "every minority lawyer is critically needed, whether he be
rich or poor. A showing of actual deprivation is unnecessary for the
accomplishment of the compelling state interests here. '81

In the course of its opinion, the court approved the practice of av-
eraging LSAT test scores.82 On the question of plaintiff's standing,
the court observed that under the circumstances there "was no way
of knowing"'8 3 if plaintiff would have been admitted but for the minor-
ity program. In such a setting, the court felt that plaintiff had "the
requisite 'personal stake in the outcome of the controversy' necessary
to request an adjudication of the merits of the case. '84 The court sup-
ported this conclusion with the sound observation that the outcome of
the case would also meet "the University's urgent need for certainty in

77. See text accompanying notes 6-7 supra.
78. - Wash. 2d -, -, 507 P.2d 1169, 1187.
79. Id. at -, 507 P.2d at 1187.
80. Id.
81. Id.
82. Id. at -, 507 P.2d at 1173.
83. Id. at -, 507 P.2d at 1177.
84. Id. citing Baker v. Carr, 369 U.S. 186, 204 (1962).
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planning and administering its admissions policy. '85

In the concluding part of the opinion, the court rejected the plain-
tiff's argument that resident applicants should be given special prefer-
ence in admissions. The court agreed with the trial judge that the
state constitution did not mandate such a preference and that no leg-
islative command to that effect had been cited. Accordingly, the ques-
tion of residence preference was left within the discretion of the
school.

Three of the judges who signed the majority opinion also signed
a short concurrence urging the development of "more complete pub-
lished standards for admission." 86  The concurring judges stated that
such standards would "insure not only the complete fairness of the
process, but also the appearance of fairness. 87  It would thus appear
that despite the school's attempt to publish its standards, some mem-
bers of the court felt that the school could have been more explicit.88

No further detail was given as to the respects in which the standards
published were regarded as incomplete. The thought does reinforce
the point made earlier, however, concerning the importance of open-
ness and adequate notice of decisional criteria in the admissions proc-
ess. 89

CONCLUSION

DeFunis v. Odegaard confronted the question of the constitution-
ality of benign discrimination within an area of activity seldom the
subject of litigation-the law school admissions process. DeFunis, be-
yond its constitutional teaching, may be a forerunner of an increas-
ing amount of similar litigation attributable to a dramatic increase in
the number of qualified law school applicants without a proportion-
ate increase in the capacity of law schools to accommodate them. In
facing the prospect of increased litigation, those responsible for ad-
missions decisions would be well advised to re-evaluate the scope of
their authority and the soundness of their procedures. It can be
hoped that modifying a process to withstand the test of litigation
will accord a higher degree of fairness to all applicants without un-
due disruption of the admissions process.

85. Id. at -, 507 P.2d at 1177 n.7.
86. Id. at -, 507 P.2d at 1189 (Wright, J., concurring).
87. Id.
88. The dissenting judges were even more troubled by the school's standards,

describing them as "vague, loose and whimsical." Id. at -, 507 P.2d at 1191 (Hale,
J., dissenting).

89. A dissent by two members of the court adopted the position of the trial court
that the constitution was color blind and should not be interpreted to permit minority
admissions programs, at least at the graduate and professional school level. The opin-
ion also argued that the use of students on admissions committees was unauthorized
and undesirable and that resident applicants should receive special preference. Id.
at-, 507 P.2d at 1191.


