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In modem society, no medium has a greater impact on our daily
lives than television.' In 1975, television sets operated for an average
of nearly seven hours per day in 97% of the homes in America.2 With
nearly 1,000 television stations currently broadcasting in the United
States,3 it is unremarkable that television is the most popular form of
entertainment, and the primary news source for 64% of the population.
Yet when the first amendment was added to the Constitution, no one
had dreamed of television, nor the difficulties that future generations
would encounter attempting to conform traditional first amendment
concepts to this unique medium.

1. See N. JOHNSON, HOW TO TALK BACK TO YOUR TELEVISION SET 2, 13-14 (1970); Note,
We Pick "Em, You Watch En" First Amendment Rights of Television Viewers, 43 S. CAL. L. REv.

826, 829-31 (1970). See generally Johnson, Freedom to Create: The Implications of4ntitrust Policy
for Television Programming Content, 1970 L. & Soc. ORD. 337 (1970).

2. BROADCASTING YEARBOOK A-2 (1975).
3. Id
4. Id
5. There are many cases which clearly apply the first amendment to braodcasting. See,

e.g., Columbia Broadcasting Sys., Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 121 (1973); Red
Lion Broadcasting Co. v. FCC, 395 U.S. 367, 386-87 (1969); National Broadcasting Co. v. United
States, 319 U.S. 190, 226-27 (1943). See also Report on the Broadcast of Violent, Indecent, and
Obscene Material, 32 RAD. REG. 2D (P&F) 1367, 1369-70 (1975); Sweeney, Regulation of Televi-
sion Program Content by the Federal Communication Commission, 8 U. RICH. L. REv. 233, 235
(1974).

The Supreme Court has held that the fact that communication is for the purpose of entertain-
ment does not lessen its first amendment protection. Joseph Burstyn, Inc. v. Wilson, 343 U.S.
495, 501 (1952); Winters v. New York, 333 U.S. 507, 510 (1948). However, regulations which
would be considered impermissible in other areas of communication have been justified in the
area of broadcasting because of the unique problems inherent in the allocation of the spectrum.
See, e.g. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 394 (1969); National Broadcasting Co.
v. United States, 319 U.S. 190, 226 (1943); text & notes 6-8 infra. One commentator notes that
"there continues to be very considerable doubt on the part of many, including the FCC, whether
the first amendment really has the same scope in the field of radio and television as it does in the
case of other communications media." Robinson, The FCC and the First Amendment: Observa-
tions on 40 Years of Radio and Television Regulation, 52 MINN. L. REv. 67, 67-68 (1967).. Another
commentator makes the fundamental observation that "[b]roadcasting is unique among the mass
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Government regulation of broadcasting conflicts with the tradi-
tional first amendment doctrine requiring governmental abstinence
from regulating speech.6 Based upon the theory that the scarcity of
broadcast frequencies requires government intervention in their alloca-
tion and use,7 a separate area of first amendment law has developed
which sanctions regulations which have not been tolerated in other
media.8 Although such regulation in broadcasting is now generally
considered permissible, the courts have analyzed the constitutionality
of specific broadcast media regulations promulgated by the Federal
Communications Commission [FCC] with attention to the first amend-
ment rights of broadcast licensees,9 those desiring access,' 0 and view-

media in America, for it is the only medium subject to direct government regulation and licens-
ing." B. OWEN, ECONOMICS AND FREEDOM OF EXPRESSION 88 (1975).

6. J. BARRON, FREEDOM OF THE PRESS FOR WHoM? 126 (1973); Mallamud, The Broadcast
Licensee as Fiduciary: To ward the Enforcement of Discretion, 1973 DUKE L.J. 89, 94; see T. EMER-
SON, THE SYSTEM OF FREEDOM OF EXPRESSION 653-67 (1970); text & notes 103-105 infra.

7. See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 394 (1969); National Broadcast-
ing Co. v. United States, 319 U.S. 190, 226 (1943). Although the electromagnetic spectrum is
made of a limited number of frequencies, the problem of scarcity of frequencies is no longer as
serious as it was once believed to be. The interference between stations operating on adjacent
channels which prompted the passage of the Federal Radio Act of 1912, ch. 287, 37 Stat. 302
(repealed 1927), see text & notes 59-60 infra,is no longer a major obstacle to the addition of
stations. Technical advances, including UHF television, have increased the number of available
stations which can operate in proximity on the spectrum. See generaly, M. FRANKLIN, MASS
MEDIA LAW 540-44 (1977). In addition, the advent of cable television has increased enormously
the number of channels which can be delivered to viewers without interference with broadcast
media. Id at 555-67. It is FCC regulation, rather than technical limitations, which is primarily
responsible for limiting the number of radio and television stations. So, although scarcity re-
mains the primary rationale for governmental regulation, it is no longer a compelling justification
for widespread governmental control. See generally Geller, 4 Modest Proposal for Modest Re-
form of the Federal Communications Commission, 63 GEo. L.J. 705, 707-10 (1975); Minasian,
Property Rights in Radiation: An Alternative Approach to Radio Frequency Allocation, 18 J.L. &
ECON. 221, 238-40 (1975).

8. See, e.g., Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 386-401 (1969); Capital
Broadcasting Co. v. Mitchell, 333 F. Supp. 582, 584-85 (D.D.C. 1971), afj'dmem., 405 U.S. 1000
(1972); Note, Reconciling Red Lion and Tornillo; .4 Consistent Theory of Media Regulation, 28
STAN. L. REV. 563 (1976). Compare 395 U.S. at 386-401 with Miami Herald Publishing Co. v.
Tornillo, 418 U.S. 241, 247-58 (1974).

9. See, e.g., Columbia Broadcasting Sys., Inc. v. Democratic Nat'l Comm., 412 U.S. 94,
110-11 (1973); Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 389 (1967); Citizens Committee
v. FCC, 436 F.2d 263, 272 (1970). Although traditional first amendment theory has placed pri-
mary importance on the rights of the speaker, see generalo G. GUNTHER, INDIVIDUAL RIGHTS IN
CONSTITUTIONAL LAW 638-52 (1976), in contrast, broadcasting law considers the rights of viewers
and those desiring access as well. See text & notes 10-13 infra. The rationale seems to follow
that expressed by the Supreme Court in Associated Press v. United States, 326 U.S. 1 (1945):
"Freedom of the press from governmental interference under the First Amendment does not sanc-
tion repression of that freedom by private interests." Id at 20; see National Broadcasting Co. v.
United States, 319 U.S. 190, 226-27 (1943); T. EMERSON, supra note 6, at 662-63.

10. See, e.g., Columbia Broadcasting Sys. Inc. v. FCC, 412 U.S. 94, 122 (1973); Red Lion
Broadcasting Co. v. FCC, 395 U.S. 367, 389 (1969); Strauss Communications, Inc. v. FCC, 530
F.2d 1001, 1007 (1976). The rights of those desiring access are based both in the first amendment
and the Federal Communications Act. Section 315(a) of the Act includes the fairness doctrine,
which requires that broadcasters devote a reasonable percentage of time to the coverage of public
issues, which must be done fairly, and provide an opportunity for the presentation of contrasting
viewpoints. 47 U.S.C. § 315(a) (1970 & Supp. V 1975). Broadcasters are also required to provide
air time for persons personally attacked by a licensee to reply. 47 C.F.R. § 73.123 (1976); see text
& note 92 infra. Broadcasters have an additional duty to provide air time for political candidates
under the equal time rule. 47 U.S.C. § 315(a) (1970 & Supp. V 1975); See text & note 93 infra.
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ers,I whose right to diverse and informative programming is included
in the statutory requirement that programming be in the "public inter-
est." 12  The complicated balancing required whenever governmental
control of expression through broadcasting collides with the various
first amendment rights of licensees, users, and viewers has resulted in a
line of cases which define the rights and duties of each of these
groups.13

11. Television viewers and radio listeners have first amendment rights to diversity in broad-
casting which must be considered by the courts in weighing questions of regulation. See Colum-
bia Broadcasting Sys., Inc. v. Democratic Nat'1 Comm., 412 U.S. 94, 198 (1973) (Brennan,
Marshall, JJ., dissenting); Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969).

12. The public interest requirement is found in sections 307(a) and 309(a) (1970). Both
require the FCC to grant licenses to serve the "public convenience, interest, or necessity." See id
text & notes 107-27 infra. In a programming policy statement issued in 1960, the FCC expressed
the view that programming policy is the sole domain of the licensee in its execution of the public
interest requirement: "The principal ingredient of such obligation consists of a diligent, positive
and continuing effort by the licensee to discover and fulfill the tastes, needs and desires of his
service area." Commission Policy on Programming, 20 RAD. REG. (P&F) 1901, 1912 (1960). A
determination of whether programming is in the public interest is made by the FCC during license
granting and renewal procedures. Viewers can have considerable impact on these decisions, and
on the resulting licensing decisions. T. EMERSON, supra note 6, at 659; Note, supra note 1, at 845-
47.

There are direct methods by which viewers can express their opinions on program content.
These methods are set out in the Broadcast Procedure Manualwhich outlines the procedures for
viewer input to licensees and the FCC through formal and informal complaints. 39 Fed. Reg.
32,288 (1974). This manual was prepared by the FCC in "an effort... to outline the respective
roles of the broadcast station, the Commission, and the concerned citizen in the establishment and
preservation of quality broadcasting services." Id An informal complaint against a broadcast-
ing station can be filed by anyone at any time. Id The FCC received over 61,000 complaints
from viewers during 1973. Id There are no specific requirements for an informal complaint but
the manual recommends certain procedures for the expeditious handling of complaints and sug-
gests that copies be sent to the licensee involved. Id at 32,289. Informal complaints are espe-
cially appropriate during the licensing stage. Id at 32,291; see 47 C.F.R. § 1.587 (1976).

Formal complaints may be made in six areas: those involving complaince with the equal time
requirements for political candidates, see 47 U.S.C. § 315(a) (1970 & Supp. V 1975), the fairness
doctrine, id., the personal attack rule, see 47 C.F.R. § 73.123(a) (1976), the political editorial rule,
see id § 73.123(c), during the licensing or renewal process, see 47 U.S.C. § 309(d) (1970); 47
C.F.R. § 1.580(i) (1976), and in a petition for rulemaking, see 5 U.S.C. § 553(e) (1976); 47 C.F.R.
§ 1.401-.407 (1976).

The FCC has always been open to informal viewer complaints, but viewer participation in
the formal licensing and renewal procedures took a major step forward in Office of Communica-
tions of the United Church of Christ v. FCC, 359 F.2d 994 (D.C. Cir. 1966). The court of appeals
reversed an FCC decision and held that a public interest group may have standing in license
renewal procedures. Id at 1002.

The filing of petitions to deny the renewal of broadcast licenses has become a moderately
effective method of viewer input on programming content. See generally J. BARRON, supra note
6, at 226-48; R. SHAYON, PARTIES OF INTEREST 21-24 (1974). One product of this interaction has
been the "citizen's agreement," wherein a citizens group which has filed a petition agrees to with-
draw it in return for a promise by the station to meet certain demands. The FCC encourages this
practice insofar as it is the product of dialogue between the licensee and the audience, but cautions
that licensees may not, through this process, abdicate their role as primary programming deci-
sionmakers, nor may it allow one group to dictate program content and foreclose input from
other, less threatening groups of viewers. In re Agreements Between Broadcast Licensees and the
Public, Report & Order, 35 RAD. REG. 2D (P&F) 1177, 1190-91 (1975); see In re Application of
KCMC, Inc., 19 F.C.C.2D 109, 109-10 (1969). See also in re Matter of Editorializing by Broad-
cast Licensees, 13 F.C.C. 1246, 1247-48 (1949).

13. See, e.g., Columbia Broadcasting Sys., Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 111
(1973) (the fairness doctrine doesn't require a licensee to give access to private individuals or
groups to present their viewpoints); Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 392 (1969)
(the requirement that licensees provide airtime for reply by person attacked does not violate the
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In a recent case, Writers Guild of.4merica, West, Inc. v. FCC, 4 the
Federal District Court for the Central District of California dealt with
a challenge by television writers, directors, and producers to the Na-
tional Association of Broadcaster's [NAB] adoption of an amendment
to the Television Code.'5 This amendment, known generally as the
Family Viewing Policy [FVP], states:

[E]ntertainment programming inappropriate for viewing by a general
family audience should not be broadcast during the first hour of net-
work entertainment programming in prime time and in the immedi-
ately preceding hour.' 6

In addition, the amendment requires that advisories be used to alert
viewers whenever programs are being broadcast which are inappropri-
ate for family viewing, or which might disturb viewers.17  The effect of

first amendment); Mt. Mansfield Television, Inc. v. FCC, 442 F.2d 470, 477 (2d Cir. 1971) (the
prime-time access rule does not violate the first amendment); Citizens Comm. v. FCC, 436 F.2d
263, 269 (D.C. Cir. 1970) (the FCC must consider viewer rights in a format change).

14. 423 F. Supp. 1064 (C.D. Cal. 1976).
15. Id at 1072. The NAB, formed in 1923, is a private organization of radio and television

licensees and networks, and is the basic self-regulating organ of the broadcasting industry. See
Mackey, The Development ofthe National Association of Broadcasters, 1 J. BROADCASTING 305,
320 (1957); Note, The Limits ofBroadcast Self-Regulation Under the FirstAmendment, 27 STAN. L.
REv. 1527, 1529 (1975). Membership is volutary and entitles a member to various services,
including a considerable lobbying force for the broadcasting industry. See S. HEAD, BROAD-
CASTING IN AMERICA 433 (3d ed. 1976). The NAB promulgates the television and radio codes,
which set forth the organization's programming, advertising, and operating standards. See
generally NATIONAL ASS'N OF BROADCASTERS, THE TELEVISION CODE (insert 1975) reprinted in
NATIONAL AsS'N OF BROADCASTERS CODE AUTHORITY, BROADCAST SELF-REOULATION (1971)
[hereinafter cited as TELEVISION CODE]. For many years, NAB members were not required to
subscribe to the Code, but in 1974, the Code was amended to require that all members in the top
100 markets adopt the Code by 1976. Note, Federal Regulation of Television Broadcasting-Are
the Prime Time Access Rule and the Family Viewing Hour in the Public Interest?, 29 RUTGERS L.
REV. 902, 915 n.97 (1976). The NAB returned to its previous policy early in 1977, making Code
subscription voluntary once again. See BROADCASTING , Mar. 7, 1977, at 18.

Nearly 76% of all television licensees, and 57% ofradio licensees are members of the NAB, as
are all three national networks. NATIONAL ASS'N OF BROADCASTERS CODE AUTHORITY, CODE
NEWS Aug. 1974, at 5. These percentages do not include network affiliates who, while not in-
dependent members of the NAB, broadcast network programming which complies with the Code
requirements. See M. FRANKLIN, supra note 7, at 837.

16. TELEVISION CODE, supra note 15, at Program Standards I.
17. Id Although the Code states a desire to encourage creative programming dealing with

significant moral and social issues, see id, its specific program proscriptions often have the oppo-
site effect, encouraging traditional approaches to broadcasting and character portrayals. See
Note, The Limits ofBroadcast Se/f-Regulation Under the FirstAmendment, 27 STAN. L. REV. 1527,
1549 (1975). Given the licensee's individual responsibility for program content, the specific limi-
tations of the Television Code may be an impermissible delegation of licensee decisionmaking
authority. Id at 1558-59. The FCC, however, has never taken this approach, and several FCC
licensing forms request information about whether an applicant relies on a code of program stand-
ards. 47 C.F.R. § 73.301, 303, 314, 315 (1977); RAD. REG. (P&F) FINDING AIDS, MASTER INDEX,
FORMS T 98:301, 303, 314, 315 (1977). In fact, the FCC has not considered the NAB Code an
infringement of licensee responsibility, but rather a desirable form of industry self-regulation.
See REPORT OF THE OFFICE OF NETWORK STUDY, SECOND INTERIM REPORT ON TELEVISION
NETWORK PROGRAM PROCUREMENT 424 (1965). One FCC report states that licensee compliance
with Code provisions "would go a long way toward correcting the 'abuses' in programing and
advertising... ..." Id This report quotes one licensee as saying that the Code is based upon the
assumption that the licensee is solely responsible for what is broadcast, and that the NAB does not
attempt to "vary or substitute the judgment of any enforcement body or person for that of the
individual licensee." Id
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the NAB's adoption of the FVP was to limit licensee discretion in the
choice of programming. 8 During the early evening hours only those
programs considered suitable for children could be broadcast. Since
the NAB was to be the final determiner of suitability, it and not the
licensee was controlling program content, contrary to the requirement
that licensees may not delegate their programming responsibilities. 9

The Writers Guild complaint alleged that the adoption of the FVP by
the NAB was the result of impermissible pressure placed upon the
broadcasting industry by the FCC, circumventing the normal rulemak-
ing procedures by which federal regulations are required to be made,
and violating the first amendment.20

The facts of the case reveal a complex plan by the FCC, executed
primarily by FCC Chairman Richard Wiley, to pressure the networks
into the adoption of a policy which would reduce the amount of violent
and sexually explicit programming shown during the early evening
hours.2' The impetus behind this plan came from the Congress, which
for many years had been focusing attention on the controversy over

The mere fact that membership in the NAB is voluntary does not answer the charge that
licensee responsibility is being usurped by the NAB. Failure to comply with Code provisions
may result in removal of a station's call letters from the list of Code subscribers, and loss of the
right to display the NAB Seal of Good Practice. See TELEVISION CODE supra note 15. Regula-
tions and Procedures III, §§ 2, 4. Such sanctions do not seem to justify continued compliance
with Code provisions where they conflict with the licensee's independent judgment. One of the
major functions of the Code seems to be to prevent competition among members where adoption
of a practice is deemed by the NAB to be a beneficial programming guide. Where a majority of
the members of the Code Board agree that a practice should be adopted by the NAB, those mem-
bers who follow it need not worry that other members will gain a competitive advantage by not
complying. For a discussion of the antitrust implications of Writers Guild see Note, Writers Guild
v. FCC. Duty of the Networks to Resist Governmental Regulation, 28 SYRACUSE L. REV. 583, 603-

06 (1977). For a general discussion of the antitrust problems inherent in the broadcasting licens-
ing process and network affiliation, see N. JOHNSON, supra note 1, at 343-46. See also American
Fed'n of Television & Radio Artists v. National Ass'n of Broadcasters, 407 F. Supp. 900 (S.D.N.Y.
1976). (NAB rule preventing hosts of children's 9hows from delivering commercial messages did
not violate Sherman Act.)

The refusal of the FCC to inquire into the problem of licensee delegation of responsibility to
the NAB has been questioned by at least one court, but no change in FCC policy is evident. In
the recent case of Mark v. FCC, 468 F.2d 266 (Ist Cir. 1972); affg 34 F.C.C.2D 434 (1972), the
court upheld an FCC finding that an astrologist who had been denied access on NBC because of
that network's compliance with the Code, see TELEVISION CODE, supra note 15 at Program Stand-
ards, § 12, had failed to prove that the licensee was not complying with its obligation to program
in the public interest. 468 F.2d at 269. The decision was accompanied by a statement which
questioned the FCC's assertion that it could not protect against abuses of the individual licensee's
responsibility through compliance with the Code: "While it may be good policy.., that a broad-
caster articulate some rationale for its general policies. . . [it is] even more so when there may be
a question as to whether the licensee has exercised independent judgment in adopting restrictive
policies in concert with others .... " Id However, the court in Writers Guild held the NAB
liable for usurpation of licensee discretion, stating that the NAB "has no First Amendment right
to interfere with the rights of the public to independent broadcaster decisionmaking." 423 F.
Supp. at 1154. The court found the NAB's right to adopt a code of television conduct does not
include a right to force licensee adoption of its views. Id

18. 423 F. Supp. at 1154.
19. Id at 1133-35.
20. Id at 1072-73.
21. Id at 1094.
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such programming, especially its effect on children.22 Congressional
concern culminated when the Senate23 and the House of Representa-
tives24 both requested that the FCC report on what it intended to do to
reduce the number of programs which were unsuitable for viewing by
children. Basically, the Congress wanted to know what legislation was
needed to empower the FCC to deal effectively with the problem.25  In
response to this, the FCC submitted to Congress the Report on the
Broadcast of Violent, Indecent and Obscene Material.26  Expressing
doubts about the ability of the FCC to adopt content regulations con-
sistent with the first amendment,27 the major focus of the Report was to
recommend self-regulation by the broadcasting industry.2" The FCC
made this recommendation only after taking other steps to ensure that
self-regulation would in fact occur. Although Chairman Wiley main-
tained throughout the court proceedings in Writers Guild that his role
was merely advisory, and that his recommendations were merely sug-
gestions,29 the pervasive presence of the FCC through Chairman Wiley
belies this characterization of his actions.30  His first action was to re-
quest of his staff their recommendations on how to approach the
broadcasting industry. They responded by suggesting that the NAB-
amend the Television Code to reflect concern over program content.31

Other plans by which pressure could be placed upon the industry were
also recommended,32 emphasizing that such action would be consid-
ered by the Commission as being consistent with the "public interest"
standard required of licensees.33

Although the Chairman felt that the constitutionality of such ac-

22. See Hearings on Violence on Television Before the Subcomm. on Communications of the
House Comm. on Commerce, 93d Cong., 2nd Sess. (1974); Hearings in Review of Policy Matters of
FCC and Inquiry Into Crime and Violence on Television and a Proposed Study Thereofby the Sur-
geon General Before the Senate Subcomm. on Communications of the Senate Comm. on Commerce,
91st Cong., Ist Sess., ser. 91, pt. 6 (1969). See also REPORT OF THE NATIONAL COMMISSION ON
THE CAUSES AND PREVENTION OF VIOLENCE 190-210 (1969); REPORT ON THE BROADCAST OF
VIOLENT, INDECENT AND OBSCENE MATERIAL, 32 RADIO REO. 2D (P&F) 1367, 1368 (1975).

23. S. REP. No. 1056, 93d Cong., 2nd Sess. 10 (1974).
24. H.R. REP. No. 1139, 93d Cong., 2nd Sess. 15 (1974).
25. 423 F. Supp. 1064, 1095-96.
26. Report on the Broadcast of Violent, Indecent and Obscene Material, 51 F.C.C.2d 418, 32

RAD. REG. 2D (P&F) 1367, 1367 (1975).
27. Id at 419-20, 32 RAD. REo. 2D (P&F) at 1370.
28. Id at 422-24, 32 RAD. REo. 2D (P&F) at 1369. The FCC did recommend one minor

statutory enactment. It asked that section 1464 of the Federal Communications Act, 18 U.S.C. §
1464 (1976), be modified to include a prohibition of sexually explicit visual depictions. 51
F.C.C.2d at 424, 32 RAD. REG. 2D (P&F) at 1375.

29. 423 F. Supp. at 1120.
30. Id
31. Id at 1096.
32. 1d at 1096-97. These included placing pressure directly on the NAB and administrative

remedies such as policy statements and notices of inquiry and proposed rulemaking. Wiley was
convinced, however, that formal FCC action presented first amendment and § 326 problems. Id

33. Id See discussion note 12 supra.
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tivities was questionable,34 his staff continued to investigate both for-
mal and informal methods of obtaining broadcaster compliance.
Wiley undertook the task of letting the broadcasters know the FCC
attitude on violent and indecent programs, in a series of speeches and
private conversations with key members of the broadcasting industry,36

emphasizing self-regulation, but with an unmistakable threat of gov-
ernment action should the broadcasters fail to heed his advice. 37  Con-
cerned as he was about the problem, CBS President Arthur Taylor felt
that nothing less than industry-wide compliance, with whatever policy
was suggested, would suffice to solve the problem.38 Wiley concurred
that industry-wide compliance was essential, and offered to use his in-

34. 423 F. Supp. at 1096.
35. Id
36. A complete discussion of the activities of Wiley and members of the FCC staff can be

found in the opinion of the court. Id at 1092-128. They can be summarized as follows: The
legal assistant to the Chairman, at Wiley's request, sent a proposal to the NAB Code Review
Board requesting that they strengthen their position on television violence. This was considered
and rejected by the Board at a meeting on October 1, 1974. Id at 1096. The FCC staff then
proposed several alternative formal FCC actions, including notices of inquiry, rulemaking and
policy statements, including the suggestion that any action be couched in terms of "public inter-
est." Id at 1096-97. Although Wiley felt any formal action would be of questionable legality, he
allowed his staff to continue work on the proposals, knowing that the silent threat of formal action
would act as a lever if he encountered network opposition. Mt at 1096-97.

On October 10, Wiley delivered a speech to the Illinois Broadcasters Association on the topic
of violence and obscenity, reminding broadcasters of their public responsibility, and stating that
government action might be the only alternative. Id at 1098. The FCC next arranged a meeting
of the Washington representatives of all three networks, at which self-regulation was again em-
phasized, with the implication of impending government action. Id at 1098-99. After another
meeting with network officials individually in New York, NBC and ABC sent proposed policy
statements to the FCC for approval. Id at 1101, 1103. The FCC received an extension of the
December 31, 1974 deadline for its report to Congress, thus assuring time to complete the self-
regulatory scheme before it was endorsed by the FCC. Id at 1105. Wiley was interviewed by
the New York Times reiterating his statement of concern, and admitting that the prospect of FCC
action would be used in negotiations with the networks. Id When the interview was published,
Wiley contacted several network officials, claiming that he had been misquoted, and at the same
time restating his belief that industry action must be forthcoming. Id at 1105-07.

CBS then sent a letter to the NAB suggesting amendment of the Television Code, and in
January, 1975, the Code Board met to consider its adoption. Id at 1110. When no action was
taken, Wiley again met with network representatives and NAB officials, asking them to expedite
amendment of the Code before he was required to report to Congress. Id at 1112. Under this
pressure from the FCC, the Board passed a resolution recommending that the Code Review Board
meet on or before February 15, 1975, the deadline for the FCC report to Congress, to consider the
amendment. Id at 1114. Although the three networks disagreed on the terms of the provision,
particularly as to whether the NAB would enforce it, no network was willing to block the action in
the face of such pressure. Id at 1115.

The FCC Report went to Congress on February 19, 1975. Although formal amendment of
the Code was practically assured, Wiley was unwilling to relax his campaign, having committed
himself to self-regulation in his report to Congress. He gave two speeches in mid-February, again
discussing possible FCC action by pointing to self-regulation as the better solution. Id at 1117-
18. He also met with the Association of Independent Television Stations, and stated that their
reaction to the NAB proposal would be duly reported to Congress, thus discouraging their opposi-
tion. Id at 1118. Soon after, the NAB Television Board adopted the FVP, following the format
suggested by the FCC; NAB had reversed its decision of only 4 months before. The broadcasters
obviously reasoned that any difficulties encountered under the NAB standard would be minimal
in comparison with the action threatened by the FCC. Id at 1120.

37. Id at 1098.
38. Id at 1100.
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fluence to extend adoption of any proposed policy to the Public Broad-
casting System and independent stations as well.39

All three networks set to work on policy statements reflecting Wi-
ley's suggestions, meeting with FCC staffers to determine what exactly
would satisfy the FCC.4" A joint policy statement issued by all three
networks was recommended by the FCC,4 1 but this suggestion was not
followed. Because each network feared that the others might gain a
considerable competitive advantage by not complying with the pro-
posed policy, public statements issued by each of the networks were
considered insufficient.42 Instead, it was suggested by CBS that the
NAB was the appropriate organization to act as a spokesman for all
three networks, and to accomplish industry-wide compliance as well.43

When the NAB Code Board met to discuss the proposed amend-
ment to the Television Code, attention focused not on the need for re-
sponsible programming suitable for children, but rather on the fear of
FCC action should the NAB fail to act.44 Although initial opposition
was great,45 the FVP as eventually adopted vested enforcement power
in the NAB Code Authority.46 Chairman Wiley had thus succeeded in
his attempt to assure industry-wide compliance with the Family View-
ing Policy, and felt that this would satisfy the Congress.47

Given the substantial involvement of Wiley and members of the
FCC staff in the negotiations with the networks and the NAB, the court
in Writers Guild found sufficient FCC activity to constitute govern-
ment action to invoke the first amendment.48 The court stated: "[I]t is
clear that the adoption of the family viewing policy was caused sub-
stantially by government pressure. The adoption of the policy was not
the kind of independent decision required by the First Amendment.
Instead the networks served in a surrogate role in achieving the imple-
mentation of government policy."4 9  The Writers Guild court, how-
ever, carefully avoided ruling on the constitutionality of the family
viewing policy, holding narrowly:

[T]he First Amendment is not concerned with what broadcasters de-
cide to program; it rather requires that the decision as to what should
be broadcast be independently arrived at by the licensee. If the li-

39. Id
40. Id at 1098-100.
41. Id at 1104.
42. Id
43. Id at 1110.
44. Id at 1110-11.
45. Id at 1115-16.
46, Id at 1119.
47. Id
48. Id at 1140.
49. Id
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censee has in good faith adopted a policy which it reasonably be-
lieves to conform with the public interest and applicable regulations
and if it has adopted it not because of government pressure, but be-
cause it believes it to be wise policy, the First Amendment not only
permits the decision, but secures it from judicial restraint.5s

The court stated that, while the desirability of the FVP was not at issue,
the method of its adoption clearly was: "[T]he question is who should
have the right to decide what shall and shall not be broadcast and how
and on what basis should these decisions be made."5 The court held
that the adoption of the FVP by the NAB, fostered by the government
and the networks, was a violation of the first amendment.5 Moreover,
the government violated the first amendment and the Administrative
Procedure Act [APA]53 through its role in the adoption of the policy.54

50. Id The court denied all requested injunctive relief, finding it unnecessary, because there
was no possibility that the defendants would ignore the declaratory relief. Id at 1153-55, 1157.
The court found that the cause of action for violation of section 326 of the Communications Act of
1934 did not state a claim upon which relief could be granted; there was no formal action by the
FCC. 423 F. Supp. at 1161. However, the court found that the adoption of the FVP by the NAB
violated the first amendment because of the FCC intervention, and that enforcement by the NAB
would be impermissible under the facts of the case before it. Id The declaratory relief included a
finding that networks are required to program independently of the pressure of the FCC, and that
each of the defendants, public and private, had violated the first amendment. Id at 1155. In
addition, the court found that the government defendants had violated the Administrative Proce-
dure Act, 5 U.S.C. § 553 and held the private defendants liable for pecuniary damages to one of
the plaintiffs, Tandem Productions, caused by the effects of the FVP adoption. Id at 1162.

51. Id at 1072.
52. Id at 1154-55, 1161. The court rejected the plaintiffs' cause of action against the FCC

and the individual commissioners based on section 326 of the Federal Communications Act of
1934, 47 U.S.C. § 326 (1970). The court found that a private cause of action against broadcasters
had never been allowed under the Act. 423 F. Supp. at 1084. It also disallowed a private action
against the Commission, Id, (citing Scripps-Howard Radio v. FCC, 316 U.S. 4, 14 (1942)).

The Court sustained a cause of action against the private defendants for violation of the
plaintiffs' first amendment rights, based upon the holding of Bivens v. Six Unknown Fed. Narcot-
ics Agents, 403 U.S. 388 (1971). 423 F. Supp. at 1088. In Bi'ens, the Supreme Court held that a
violation of the fourth amendment gave rise to a private cause of action for damages. 403 U.S. at
389. In Writers Guild, the court found that violations of the first amendment similarly entitled
the plaintiffs to recover damages. 423 F. Supp. at 1089. Although the court recognized that the
doctrine of sovereign immunity prevented an award of damages against the government defend-
ants, id at 1158-59, since the FCC and the individual commissioners were acting in their official
capacities, the private defendants were found liable for damages despite the court's finding of
considerable government influence. Id at 1158. The court stated that the broadcasters were not
without free wilh

To be sure, the FCC imposed burdens upon the exercise by the broadcasters of First
Amendment rights. The broadcasters had the right and the duty to make independent
decisions. Instead of doing so, they took the easy road and capitulated to FCC pressure.
No one doubts that the networks could have resisted if they had chosen to do so. They
are not quivering or powerless institutions. Instead they freely chose to abdicate the
burdens of independent decisionmaking. Moreover the networks willingly entered into
a partnership with the FCC for competitive reasons to use the medium of the NAB in
order to interfere with the independent judgment of other licensees.

Id The court, citing Cantor v. Detroit Edison Co., 428 U.S. 579 (1976), found no unfairness in
such liability where the governmental participation was not overriding. Id at 1158.

53. See 5 U.S.C. §§ 551-59, 571-75, 701-06 (1976).
54. 423 F. Supp. at 1153. Section 4 of the APA requires an agency formulating new regula-

tions to publish a notice of proposed rulemaking in the Federal Register, to provide for participa-
tion in the rulemaking by interested parties, and to state the basis and purpose of the rules
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Viewed from an historical perspective, the Writers Guild decision
represents an unprecedented limitation on the exercise of content con-
trol by the FCC. This Note will review the history of broadcasting
regulation by the Commission and examine the effects on content re-
sulting from both formal and informal regulatory processes. The limi-
tation on the FCC which this decision represents will then be analyzed.
The statutory basis of FCC regulation will be discussed, and constitu-
tional analysis will include an examination of both first amendment
problems present in the opinion, and the question which Writers Guild
leaves unanswered-whether individual licensee action is state action
for purposes of invoking constitutional protections.

FCC REGULATION OF THE BROADCAST MEDIA

Present governmental regulation of broadcasting has been justified
by the scarce nature of the radio spectrum.55 This concept, resulting in
content control, arose only after content-blind regulations proved inad-
equate.5 6  Initial regulation of broadcasting was purely technical in na-
ture. The first congressional enactments regulating radio broadcasting

adopted. 5 U.S.C. § 553 (1976). The court in Writers Guild found that the FCC, by placing
pressure on the networks and NAB, violated these requirements:

The record in this case reflects a total disregard of the procedural protections af-
forded by the APA. Without providing public notice and without affording any oppor-
tunity for interested parties to be heard, the Commission, acting through its Chairman,
negotiated with powerful industry forces to form new policy for television, new policy
which affects millions of lives. The Commission dictated and negotiated this new policy
wholly outside the procedures of the Act.

423 F. Supp. at 1151. The court noted that this was not the first time the FCC had been warned
about failure to observe rulemaking procedures. Id at 1152 (citing Yale Broadcasting Co. v.
FCC, 478 F.2d 594, 599 (D.C. Cir.), cert. denied, 414 U.S. 914 (1973)); Citizens Communications
Center v. FCC, 447 F.2d 1201, 1204-05 & n.5 (D.C. Cir. 1971).

55. See text & notes 7 supra, 56 infra.
56. National Broadcasting Co. v. United States, 319 U.S. 190, 211-13 (1943). In National

Broadcasting the Court gave a much-quoted explanation of the scarcity doctrine and the necessity
for content control:

The plight into which radio fell prior to 1927 was attributable to certain basic facts
about radio as a means of communication-its facilities are limited; they are not avail-
able to all who may wish to use them; the radio spectrum simply is not large enough to
accommodate everybody. There is a fixed natural limitation upon the number of stations
that can operate without interfering with one another. Regulation of radio was there-
fore as vital to its development as traffic control was to the development of the automo-
bile. In enacting the Radio Act of 1927, the first comprehensive scheme of control over
radio communication, Congress acted upon the knowledge that if the potentialities of
radio were not to be wasted, regulation was essential.

The Act [of 1934] itself establishes that the Commission's powers are not limited to
the engineering and technical aspects of regulation of radio communication. Yet we are
asked to regard the Commission as a kind of traffic officer, policing the wave lengths to
prevent stations from interfering with each other. But the Act does not restrict the Com-
mission merely to supervision of the traffic. It puts upon the Commission the burden of
determining the composition of that traffic. The facilities of radio are not large enough
to accommodate all who wish to use them. Methods must be devised for choosing from
among the many who apply. And since Congress itself could not do this, it committed
the task to the Commission.

The Commission was, however, not left at large in performing this 'duty. The
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were the Wireless Ship Act of 19 10," which required passenger ships to
carry radio transmitters, and an amendment to the Interstate Com-
merce Act,58 passed the same year, which gave the Secretary of Com-
merce control over interstate broadcasting. The first legislation
affecting all broadcasters, however, was the Radio Act of 1912 .59 This
Act required that all broadcasters be licensed by the federal govern-
ment, and allowed licenses to be revoked for violations of the technical
requirements of the Act.6' It did not, however, contain any criteria for
the allocation or denial of licenses. The mandatory nature of this li-
censing scheme is quite consistent with traditional governmental non-
intervention with expression. 61 However, under this early statute, the
broadcast frequencies were inundated, resulting in complete chaos.62

No frequencies were reserved by the Act for the exclusive use of broad-
casters, so in 1920-21 Herbert Hoover, as the Secretary of Commerce,
set aside two frequencies. 63 These were soon overrun with broadcast-
ers, and Hoover began a policy of assigning individual licensees spe-
cific frequencies.' When the existing frequencies were full, licenses
were further restricted to certain hours and power levels.65  Finally, in
one notable case Hoover denied a license renewal on the ground that
there was no available space. In Hoover v. Intercity Radio Co.,66 the
court of appeals ordered that the license be issued, stating that the Ra-
dio Act gave no discretion in the issuance of licenses but only in the
regulation of frequencies.67 In a later case, the Secretary attempted to
enforce administrative limitations on power and hours of operation.
The court found that this activity was outside the regulatory power
granted by Congress.6"

With his hands completely tied, Hoover joined broadcasters in re-
questing Congress to revise the Radio Act.69 Finally, in 1927 Congress

touchstone provided by Congress was the "public interest, convenience, or necessity"

* ° The Commission's licensing function cannot be discharged, therefore, merely
by finding that there are no technological objections to the granting of a license.

Id at 213-16.
57. Ch. 379, §§ 1-4, 36 Stat. 629 (repealed 1934).
58. Act of June 18, 1910, ch. 309, § 7, 36 Stat. 544 (current version at 49 U.S.C. § 1 (1970)).
59. Ch. 287, §§ 1-11, 37 Stat. 302 (repealed by the Radio Act of Feb. 27, 1927, ch. 169, § 39,

44 Stat. 1174).
60. Id
61. See . BARRON, supra note 6; B. OWEN, supra note 5, at 104; Note, supra note 8, at 566.
62. National Broadcasting Co. v. United States, 319 U.S. 190, 212-13 (1943).
63. G. CHESTER, G. GARRISON, & E. WILLIS, TELEVISION & RADIO 31 (4th ed. 1971); E.

KRASNOW & L. LONGLEY, THE POLITICS OF BROADCAST REGULATION 10 (1973).
64. 0. CHESTER, G. GARRISON, & E. WILLIS, supra note 63, at 31-32.
65. Id
66. 286 F. 1003 (D.C. Cir. 1923), appeal dismissed, 266 U.S. 636 (1924).
67. Id at 1006.
68. United States v. Zenith Radio Corp., 12 F.2d 614, 617-68 (N.D. Illi. 1926).
69. U.S. DEP'T OF COMMERCE, MINUTES OF THE OPEN MEETING OF THE DEP'T OF COM-

MERCE ON RADIO TELEPHONY 1 (1922), cited in S. HEAD, supra note 15, at 131.
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adopted the Federal Radio Act.70 This Act authorized the creation of
the Federal Radio Commission, on an experimental basis, with broad
powers over the allocation of licenses. The statute required that "the
licensing authority should determine that the public interest, conven-
ience or necessity would be served"'" before granting a license. This
phrase would serve as a basis for revolutionary application of the first
amendment to broadcasters. No longer were the rights of the broad-
caster the only ones considered. Beginning here, the rights of the pub-
lic audience were interposed for the first time. The regulation of
broadcasting by the government, and its right to choose among compet-
ing applicants for broadcast privileges was thus based upon the now
familiar "public interest standard."7 2  The law was again revised, and
regulation made permanent, by the Federal Communications Act of
1934.11 This Act created the Federal Communications Commission,
and granted it regulatory power over both radio and telecommunica-
tions.74 Title III of this Act is nearly identical to its predecessor, the
Federal Radio Act, retaining the public interest criterion.75

In its role as overseer of the broadcasting industry, the FCC cur-
rently is empowered to grant or revoke radio and television licenses,76

and set policy through its rulemaking procedures. 77  FCC regulations
are basically of two types: those of an essentially technical nature, and
those dealing with program content.78 Although both categories are
involved in many FCC regulatory actions, it is only the latter which
raises constitutional issues.7 9

The grant or renewal of a license by the FCC must, of course, be
logically related to the public interest standard imposed by Congress. 0

This requires that the applicant first ascertain the needs of the commu-
nity he intends to serve,8 ' and then provide programming to satisfy

70. Ch. 169, §§ 81-121, 44 Stat. 1162 (1927) (repealed by Act of June 19, 1934, ch. 652, §§ 4-
602, 48 Stat. 1102).

71. Id §§ 9,11.
72. The source of the public interest standard as currently applied is found in 47 U.S.C. §§

307(a), 309(a) (1970 & Supp. V 1975); see text & note 12 supra, 107-127 infra.
73. Ch. 652, §1, 48 Stat. 1064 (codified at 47 U.S.C. §§ 151-609 (1970 & Supp. V. 1975)).
74. Id.
75. Id §§ 303, 307(a), 309(a).
76. Id §§ 307, 309, 312; see text & notes 80-88 supra.
77. 47 U.S.C. § 303 (1970 & Supp. V 1975); 47 C.F.R. §§ 1.401-.407 (1976); see 5 U.S.C. §§

551(5), 553 (1976).
78. Compare 47 U.S.C. § 318 (1970) with id § 309(a).
79. See Robinson, supra note 5, at 86-90; Note, supra note 8, at 566-67.
80. Citizens Comm. to Save WEFM v. FCC, 506 F.2d 246, 258-62 (D.C. Cir. 1974).
81. The FCC has in fact implemented the first approach by requiring licensees or appli-
cants to survey the community they wish to serve to develop information on tastes and
interests within the community. This is the so-called "ascertainment" requirement.
The Commission has also required the licensee to take reasonable measures to insure the
accuracy of information it broadcasts on controversial issues of public importance....
These duties are part of the "fairness doctrine."

Id at 276-77, see 39 Fed. Reg. 32,288 (1974) (broadcaster's procedure manual); 36 Fed. Reg.
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those needs. 82 The "ascertainment" process began as a means of re-
quiring licensees to meet the specific requirements of each individual
community.83  The process allows considerable viewer input on the
question of community needs and recommendations for programming
responsive to those needs.84 This process, however, has lost a great
deal of its flexibility, since, the FCC recommends categories of pro-
gramming" and the percentages of time to be devoted to each,86 creat-
ing a standardized prescription for renewal. Any substantial deviation
can result in a hearing where the applicant must justify his ascertain-
ment87 and could conceivably result in a license denial.88

Rulemaking is the process by which the FCC determines that a
problem exists and adopts a method for dealing with it.89 Most promi-
nent among the controls which have been exerted over licensees
through the rulemaking function is the fairness doctrine, which began
as an FCC rule and was later codified in the Federal Communications
Act.9" The fairness doctrine requires that a licensee devote a reason-

4,092 (1971) (ascertainment procedures manual); Formulation of Rules and Policies Relating to
the Renewal of Broadcast Licenses, 27 RADIo REG. 2D (P&F) 553 (1973).

82. Citizens Comm. to Save WEFM v. FCC, 506 F.2d 246, 276 (D.C. Cir. 1974) (Bazelon, J.,
concurring)., See also Formulation of Rules and Policies Relating to the Renewal of Broadcast
Licenses, 27 RAD. REG. 2D (P&F) 553 (1973); Inquiry into Local Television Programming Inquiry
in Omaha, Nebraska, I RAD. REG. 2D (P&F) 1901 (1963); Formulation of Policies Relating to
Broadcast Renewal, 3 RAD. REG. (P&F) CURRENT SERv. 53:429 (1971); In re Lee Roy McCourry,
2 RAD. REG. 2D (P&F) 895, 901 (1964); In re Suburban Broadcasters, 20 RAD. REG. (P&F) 951
(1961), affd sub nom. Henry v. FCC, 302 F.2d 191 (D.C. Cir.), cert. denied, 371 U.S. 821 (1962);
Commission Policy on Programming, 20 RAD. REG. (P&F) 1901 (1960).

83. Citizens Comm. to Save WEFM v. FCC, 506 F.2d 246,276 (D.C. Cir. 1974) (Bazelon, J.,
concurring).

84. See Formulation of Rules and Policies Relating to the Renewal of Broadcast Licenses,
27 RAD. REG. 2D (P&F) 553 (1973). See generally 47 C.F.R. § 73.1202 (1975).

85. The major elements suggested for programming by the FCC are: local expression, local
talent, programs for children, religious programs, educational programs, public affairs, editorial-
ization, politics, agricultural programs, news, weather, sports, market reports, service to minority
groups, and entertainment. Commission Policy on Programming, 20 RAD. REG. (P&F) 1901,
1913 (1960); see Pierson, The Need for Modieation of Section 326, 18 FED. COM. B.J. 15, 20
(1963).

86. See Formulation of Rules and Policies Relating to Renewal of Broadcast Licenses, 27
RAD. REG. 2D (P&F) 553 (1973).

87. See In re Formulation of Rules and Policies Relating to the Renewal of Broadcast
Licenses, 43 F.C.C.2D 1 (1973); Inquiry into Local Television Programming in Omaha, Nebraska,
1 RAD. REG. 2D (P&F) 1901 (1973); In re Lee Roy McCourry, 2 RAD. REG. 2D (P&F) 895, 901
(1964); Goldberg, A Proposal to Deregulate Broadcast Programming, 42 GEO. WASH. L. REv. 73
(1973); Pierson, The Needfor Modification of Section 326, 18 FED. COM. B.J. 15 (1963).

88. We are naive if we think that the licensee of a television station that is worth millions
ofdollars will take [sic] any chances on falling below our numerical floor. If by meeting
or exceeding these numbers he is practically assured of license renewal, there can be no
doubt as to the course he will follow. By meeting these requirements, he will have
precluded the possibility of the public being in a position to have a meaningful impact
on his performance.

In re Formulation of Policies Relating to the Comparative Hearing Process, 27 F.C.C. 2d 580, 590
(1971) (dissent). See also Goldberg, supra note 87.

89. See5 U.S.C. §§ 551(5), 553 (1976); 47 C.F.R. §§ 1.401-.407 (1976); W. GELLHORN & C.
BYSE, ADMINISTRATIVE LAW 731-37 (6th ed. 1974).

90. 47 U.S.C. § 315(a) (1970 & Supp. V 1975), as amended by Communication Act of 1934
Amendment of 1959, Pub. L. 86-274, 73 Stat. 557.
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able percentage of broadcast time to coverage of issues of public impor-
tance, and requires the licensee to present all sides of such issues
fairly.9' In addition, the FCC oversees other aspects of the fairness
doctrine, including regulations on personal attacks made by stations,92

and the equal time provision.93  Other FCC controls upon program-
ming through rulemaking are the prime-time access rule,94 and the net-
work syndication rules.95 Finally, rounding out its power to regulate
broadcasting, the Commission is empowered to issue cease and desist
orders,96 or forfeiture notices, 97 whenever a licensee violates the terms
of the Federal Commissions Act [FCA] or the regulations promulgated
thereunder. In extreme cases, licenses can be revoked for such viola-
tions.98 However, these remedies are used only as a last resort; the
Commission has more often used 'jawboning"-persuasion or veiled
threats-to obtain the desired results.99

Formal FCC Regulation and the First Amendment

Given the extent of regulatory power over expression exercised by
the Commission, it is remarkable that the FCA has never been directly
challenged as violative of the first amendment.100 After all, FCC
power under the public interest standard is not unlimited; it is subject
to the strictures of both the first amendment and section 326 of the
FCA,1° 1 which prohibits FCC censorship or any other interference with

91. Id; 47 C.F.R. § 73.123 (1976).
92. 47 C.F.R. § 73.123 (1976). The personal attack doctrine requires that a station notify

and make time available for a reply by any person who is personally criticized by the station in its
coverage of controversial public issues. Id;see Red Lion Broadcasting Co. v. FCC, 395 U.S. 367,
400-01 (1969) (Supreme Court upheld the constitutionality of this doctrine).

93. 47 U.S.C. §§ 315(a)-(c) (1970 & Supp. V 1975). This provision requires that a licensee
who permits a candidate for public office to use a broadcasting station give other candidates for
the same office an opportunity to use the station's facilities. It was determined by the Supreme
Court in Columbia Broadcasting Sys. v. Democratic Nat'l Comm., 412 U.S. 94 (1973), however,
that a licensee was not required to give or sell air time to any political candidates. Id at 121-25.

94. 47 C.F.R. § 73.658(k) (1976). This regulation was designed to permit a broader source
of early evening programming by preventing licensees from showing only network-originated
shows during prime time. See In reAmendment of Part 73 of the Commission's Rules and Regu-
lations with Respect to Competition and Responsibility in Network Television Broadcasting, 23
F.C.C.2D 382, 18 RAD. REG. 2D 1825, 1846 (1970). This regulation was upheld in Mt. Mansfield
Television, Inc. v. FCC, 442 F.2d 470, 477 (2d Cir. 1971).

95. 47 C.F.R. § 73.658() (1976). The regulation limits the rights of networks to syndicate
their own programs. This was the Commission's first attempt at direct regulation of networks. It
was upheld as reasonably necessary for the effective regulation of licensees in Mt. Mansfield Tele-
vision, Inc. v. FCC, 442 F.2d 470, 487 (2d Cir. 1971).

96. 47 U.S.C. § 312(b) (1970).
97. Id § 503. A forfeiture is a fine prescribed by the Federal Communication Act.
98. Id § 312(a).
99. See G. CHESTER, G. GARRISON & E. WILLIS, supra note 63, at 123. See also Note,

Regulation ofProgram Content by the FCC, 77 HARv. L. REV, 701, 702-04 (1964).
100. Both the Federal Radio Act and the Federal Communications Act, however, have been

upheld as proper exercises of congressional power over commerce. See National Broadcasting
Co. v. United States, 319 U.S. 190, 214 (1943) (Federal Communications Act); Federal Radio
Comm'n v. Nelson Bros. Bond & Mortgage Co., 289 U.S. 266, 282 (1933) (Radio Act of 1927).

101. 47 U.S.C. § 326 (1970).
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free expression. 10 2  If the traditional first amendment ban on govern-
ment interference with communication were applied to broadcasters as
it has been to other mass media, this would limit regulation by the FCC
to that of an essentially technical nature, 103 with the Commission hav-
ing no right to influence program content. '04 Licensees would be free
to program, edit, and censor solely in their own judgment. 105

It became apparent quite early, however, that regulation of broad-
casting was not going to be limited to the allocation and regulation of
frequencies. The public interest standard upon which regulatory
power rests 10 6 rapidly expanded to limit the independent discretion of
licensees, by coupling the right to broadcast with concomitant duties to
the public. The key case affirming FCC regulatory power was Na-
tional Broadcasting Co. v. United States.10 7 In that case, the Court
found that Congress had granted the FCC authority to control broad-
casting because it feared "in-the absence of governmental control the

102. Nothing in this chapter shall be understood or construed to give the Commission the
power of censorship over the radio communications or signals transmitted by any radio
station, and no regulation or condition shall be, promulgated or fixed by the Commission
which shall interfere with the right of free speech by means of radio communications.

Id This section applies to television as well, since it is transmitted via radio waves.
103. Purely technical regulation which does not attempt to control content would be analo-

gous to the application of time, place, and manner restrictions to expression in other media. In
the cases which have applied this theory, regulation of speech is necessary to protect privacy and
to allow for the normal use of streets and parks, for example, but is not dependent upon regulating
the content of the speech. See Adderley v. Florida, 385 U.S. 39, 47 (1966); Poulos v. New Hamp-
shire, 345 U.S. 395, 405 (1953); Cox v. New Hampshire, 312 U.S. 569, 574 (1941). When the
content of the speech presents a threat of inciting lawless action, see Brandenburg v. Ohio, 395
U.S. 444, 448-49 (1969), or is unprotected by the Constitution, as in the case of obscenity, see
Miller v. California, 413 U.S. 15, 36 (1973), only then can the government step in and regulate the
speech based upon its content. In broadcasting, however, content regulation is not subject to the
Brandenburg criteria. Rather, the entire content of television and radio broadcasting is regulated
under the public interest standard. See Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 386-88
(1969). In RedLion, the Supreme Court stated: "Where there are substantially more individuals
who want to broadcast than there are frequencies to allocate, it is idle to posit an unabridgeable
First Amendment right to broadcast comparable to the right of every individual to speak, write, or
publish." Id at 388.

Some feel that regulation of the broadcast industry has gone beyond that necessitated by
scarcity of frequencies. See text & note 6 supra. Judge Bazelon, in a concurring opinion in Citi-
zens Comm. to Save WEFM v. FCC, 506 F.2d 246 (D.C. Cir. 1974) expressed this opinion:

Either a requirement to air that which the journalist does not wish to air, or a denial of a
forum (a license) on the basis of the content of proposed or past speech would in any
context other than mass communications be an uncontestable denial of freedom of the
press.

Id at 278. See also Loevinger, Free Speech, Fairness, and Fiduciary Duty in Broadcasting, 34 L.
& CONTEMP. PROB. 278, 282-83 (1969).

104. See, e.g., Miami Herald Publishing Co. v. Tornillo, 418 U.S. 241, 256 (1974) (Supreme
Court held unconstitutional a law requiring newspapers to give a right of reply); Associates &
Aldrich Co. v. Times Mirror Co., 440 F.2d 133, 135 (9th Cir. 1971) (newspaper could not be forced
to accept an advertisement, although protected speech). See text & note 8 supra.

105. But cf Pittsburgh Press Co. v. Human Relations Comm'n, 413 U.S. 376, 391 (1973) (a
ban on sex-designated help-wanted columns was not an unconstitutional infringement on editorial
discretion).

106. See text & notes 70-75 supra.
107. 319 U.S. 190 (1943). The case held that the FCC could under the FCA, deny licenses

to broadcasters having contracts with networks which did not permit rejection of network pro-
grams.
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public interest might be subordinated to monopolistic domination."'' 08

The Court found that the "public interest" standard was not an uncon-
stitutionally vague delegation of legislative authority.'0 9 In words
which became the classic justification of governmental interference
with broadcasting, the Court said:

Freedom of utterance is abridged to many who wish to use the lim-
ited facilities of radio. Unlike other modes of expression, radio in-
herently is not available to all. That is its unique characteristic, and
that is why, unlike other modes of expression, it is subject to govern-
ment regulation. . . . The right of free speech does not include,
however, the right to use the facilities of radio without a license.
The licensing system established by Congress in the Communica-
tions Act of 1934 was a proper exercise of its power over commerce.
The standard it provided for the licensing of stations was the "public
interest, convenience or necessity." Denial of a station license on
that ground, if valid under the Act, is not a denial of free speech."'

With this case, the Supreme Court began the difficult task of distin-
guishing between permissible government regulation and impermissi-
ble censorship.

In ]ed Lion Broadcasting Co. v. FCC,"' the Court further defined
the scope of the licensee's duty to the public. In that case, which up-
held the constitutionality of the personal attack rule" 2 of the fairness
doctrine,' 13 the Court stated:

[A]s far as the First Amendment is concerned those who are licensed
stand no better than those to whom licenses are refused .... [T]he
licensee has no constitutional right to be the one who holds the li-
cense or to monopolize a radio frequency to the exclusion of his fel-
low citizens. There is nothing in the First Amendment which
prevents the Government from requiring a licensee to share his fre-
quency with others and to conduct himself as a proxy or fiduciary
with obligations to present those views and voices which are repre-
sentative of his community and which would otherwise, by necessity,
be barred from the airwaves. 14

The Court stated that the paramount first amendment right was that of
the viewing public to diverse programming, and not the right of the
broadcaster to determine program content;' 15 further, the Court said
that "[i]t does not violate the First Amendment to treat licensees given
the privilege of using scarce radio frequencies as proxies for the entire

108. Id at 219 (quoting FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 137 (1940)).
109. 319 U.S. at 225-26.
110. Id at 226-27.
111. 395 U.S. 367 (1969). See text & note 92 supra.
112. 47 C.F.R. § 73.123 (1976). See text & note 92 supra.
113. 47 U.S.C. § 315(a) (1970 & Supp. V 1975). See text & notes 90-93 supra.
114. 395 U.S. at 389.
115. Id at 390.
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community, obligated to give suitable time and attention to matters of
great public concern." 1

1 6

Red Lion stands as a very broad justification of government con-
trol. 117 But this permission was not unlimited, as the Court pointed
out in Columbia Broadcasting System, Inc. v. Democratic National
Committee [CBS]."' In upholding an FCC decision allowing licen-
sees to refuse to broadcast any political advertisements, the Court
noted that "Congress intended to permit private broadcasting to de-
velop with the widest journalistic freedom consistent with its public ob-
ligations. Only when the interests of the public are found to outweigh
the private journalistic interests of the broadcasters will government
power be asserted within the framework of the Act." 119  The CBS
Court further stated that the licensee is granted broad discretion to de-
cide how he will meet his obligations to program in the public inter-
est.120

As a result of National Broadcasting, Red Lion, and CBS, the
FCC today exerts considerable control over the broadcasting industry.
Neither Congress' 2 ' nor the FCC' 22 has ever narrowed this power by
strictly defining the public interest standard upon which it is based.
One court has refused to define it, stating that such a definition is es-
sentially legislative rather than judicial in nature.123 Courts have pre-
ferred to deal with it on a case-by-case basis, rather than setting forth a
limitation by which the FCC must abide. 124 One commentator has
argued that this vague standard has hampered effective exercise of reg-
ulatory control,125 another argues that it has resulted in inconsisten-
cies.' 26 Others claim that regulation has exceeded that necessitated-by
scarcity, resulting in impermissible infringement on free speech. 127

Despite these arguments, FCC regulation is neither content-blind tech-
nical regulation nor complete content control, but lies somewhere be-
tween, with the FCC having considerable latitude in implementing the
public interest standard.

116. Id at 394.
117. See Note, note 8 supra.
118. 412 U.S. 94, 116 (1973).
119. Id at 110.
120. Id at 111.
121. See E. KRASNOW & L. LONGLEY, supra note 63, at 17.
122. G. CHESTER, G. GARISON & E. WILLIS, supra note 63, at 122.
123. Pinellas Broadcasting Co. v. FCC, 230 F.2d 204, 206 (D.C. Cir.), cert. denied, 350 U.S.

1007 (1956).
124. See FCC v. RCA Communications, Inc., 346 U.S. 86, 90 (1953); Carroll Broadcasting

Co. v. FCC, 258 F.2d 440,443-44 (D.C. Cir. 1958); McClatchy Broadcasting Co. v. FCC, 239 F.2d
15, 18 (D.C. Cir. 1956); cer. denied, 353 U.S. 918 (1957).

125. Sweeney, supra note 5, at 235-38.
126. E. KRASNOW & L. LONGLEY, supra note 63, at 16.
127. Goldberg, supra note 87, at 76; Loevinger, supra note 103.
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The Writers Guild court, however, has placed a considerable limi-
tation on FCC regulations which can be justified under the public in-
terest standard. The court found that, while FCC power to implement
the standard is broad, it is not unlimited: "Although the public interest
standard has permitted the Commission to regulate (through the licens-
ing process or via direct regulations), no roving power to screen out
inappropriate material has been tendered." '28 The court noted that
the FCC has made this concession itself in policy statements. 129 The
court did not state that the FCC could never implement program
standards such as the FVP through formal agency sections.' 30 Rather,

128. 423 F. Supp. at 1147.
129. Id (citing Children's Television Report and Policy Statement, 50 F.C.C.2d 1, 3 (1974));

see Report on the Broadcast of Violent, Indecent, and Obscene Material, 32 RAnD. REQ. 2D (P&F)
1367, 1368 (1975); Commission Policy on Programming, 20 RAD. REG. (P&F) 1901, 1911-12
(1960). The facts in Writers Guild reveal that Chairman Wiley felt any FCC intervention to be of
questionable constitutionality. 423 F. Supp. at 1097 & n.39; see discussion notes 27-34 supra

130. 423 F. Supp. at 1149. Analogizing to other broadcasting regulations, the court sug-
gested that, given a proper record and procedures, content regulation of this type could conceiva-
bly be justified on the theory that such programming is so injurious to the public as to deny it first
amendment protection. Id Such FCC regulation of content would not be unprecedented. Con-
gress has, in a few situations, granted the FCC power to prohibit certain types of programming
based on the notion that the expression was not protected speech, or on the theory that the exist-
ence of a compelling governmental interest would justify the control. Yet, such congressional in-
tervention is of questionable constitutionality. Present law includes a prohibition of obscene and
indecent language, 18 U.S.C. § 1464 (1976), the regulation of lotteries, id §§ 1304, 1307 (1970 &
Supp. V 1975), the prohibition against the use of broadcast facilities for fraudulent purposes, id §
1343 (1970), and a prohibition of cigarette advertising, 15 U.S.C. § 1335 (1976). Although the
governmental interest in regulating fraud and lotteries has a fairly clear basis in the public interest
requirement, regulation in the areas of indecency and advertising rests on less firm constitutional
ground.

As an illustration, Congress has given the FCC authority to ban certain language from the
airwaves: "Whoever utters any obscene, indecent, or profane language by means of radio commu-
nication shall be fined not more than $10,000 or imprisoned not more than two years, or both."
18 U.S.C. § 1464 (1976). Although this statute encompasses obscenity, which is outside the protec-
tion of the first amendment, Miller v. California, 413 U.S. 15, 23 (1973); Roth v. United States,
354 U.S. 476, 484 (1957), it also prohibits speech which is merely "indecent," and therefore pre-
sumably entitled to first amendment protection. See Sonderling Broadcasting Corp., 27 RAD.
REG. 2D (P&F) 285, 296 (1973) (dissenting opinion), affd sub nom Illinois Citizen Comm. for
Broadcast v. FCC, 515 F.2d 397 (1975) See also Cohen v. California, 403 U.S. 15, 26 (1971); Note,
supra note 15, at 1536-40. In Pacifica Foundation, 32 RAD. REG. 2D (P&F) 1331 (1975), rey'dsub
nom. Pacifica Foundation v. FCC, 556 F.2d 9 (D.C. Cir. 1977), rev'd, - U.S. -, 46 L.W. 5018
(1978), the FCC determined that regulation of even nonobscene material under section 1464 was
permissible because of the intrusive nature of the medium. 32 RAD. REG. 2D (P&F) at 1335; see
Redrup v. New York, 386 U.S. 757, 769 (1957) (Court, in dictum, intimates that even nonobscene
materials can be regulated so as to avoid exposure to an unwilling individual). The Commission
analogized this exercise of control to nuisance, basing its regulation on the channeling rather than
prohibition of speech, 32 RAD. REG. 2D (P&F) at 1336, and suggesting that at the proper time and
accompanied by appropriate warnings, such material could be broadcast. Id at 1337.

Upon reviewing this decision, the D.C. Circuit disagreed, finding the FCC order overbroad
and vague, and in violation of 47 U.S.C. § 326 (1970) which prohibits FCC censorship. Pacifica
Foundation v. FCC, 556 F.2d 9, 18 (D.C. Cir. 1977). The court stated:

Despite the Commission's professed intentions, the direct effect of its Order is to
inhibit the free and robust exchange of ideas on a wide range of issues and subjects by
means of radio and television communications. In promulgating the Order the Com-
mission has ignored both the statute which forbids it to censor radio communications
[section 326] and its own previous decisions and orders which leave the question of pro-
gramming content to the discretion of the licensee.

Id at 13. In striking down the FCC decision, the court reached the heart of the conflict between
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the court stated that, if such a policy were adopted, it would have to be
supported by a record showing it was in fact "in the public interest."' 3

1

The court suggested two ways by which the FCC might constitutionally
regulate programming unsuitable for children. The first suggestion
was that such regulation might be based upon public health grounds:
"It may be, for example, that a record could be compiled that would
demonstrate that particular types of programming are so demonstrably
injurious to the public health that their entitlement to First Amend-
ment protection in the broadcasting medium could properly be ques-
tioned."' 32  Further, the court suggested that excessive violent
programming may not fulfill the licensee's duty to meet the needs of his
community, since children are a part of that community. 33  In any
case, no such policy may be implemented without compliance with the
procedural requirements for agency action.134

The Writers Guild court went on to note that the FCC is free to
suggest ways in which the public interest can be met, yet it rejected any
power of the Commission to "accompany its suggestions with vague or

government regulation of broadcasting and the rst amendment. In this case, as in Writers Guild,
the essential problem is how far the FCC can go to regulate program content under the guise of
assuring that licensees operate in the public interest. In Pacfiea and Writers Guild, the courts
found that the essential protections of the first amendment do not give way under the pressures of
the public interest standard. The ban on radio and television cigarette advertising has a question-
able constitutional basis as well. It was upheld in Capital Broadcasting Co. v. Mitchell, 333 F.
Supp. 582 (D.D.C. 1971) aff'dmenz sub nom. Capital Broadcasting Co. v. Kleindienst, 405 U.S.
1000 (1972), on the grounds that it imposed no restriction on the broadcaster's freedom of expres-
sion since he was still entitled to air editorial and documentary comments on smoking, id at 584,
and, because the speech involved was commercial, it was entitled to a lesser degree of protection.
d,' see Valentine v. Chrestensen, 316 U.S. 52, 54 (1942). Additionally, the court determined that

Congress, under the public interest requirement, could rationally impose such a regulation. 333 F.
Supp. at 586. Recent decisions, however, have indicated that advertising is protected speech enti-
tled to first amendment protection. See Bates & O'Steen v. State Bar, 433 U.S. 350, 383 (1977);
Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 770
(1976); Bigelow v. Virginia, 421 U.S. 809, 821-22 (1975). Although the Court in Virginia State
Bd., 425 U.S. at 733, and again in Bates & O'Steen, 433 U.S. 350, 384, specifically avoids the
question of advertising regulation in broadcasting, it is clear that the trend of constitutional law is
toward the protection of all advertising, and it is arguable that the state's interest in protecting
health alone is insufficient to justify a denial of media access to advertisers.

Similarly, it appears questionable that a showing of possible injury to the public health is
sufficient to support a programming prohibition such as the FVP. Although the court in Writers
Guild puts forth this rationale as a possible justification for such regulation, 423 F. Supp. at 1149,
it is not at all clear that such a finding would overcome first amendment protection. Aside from
the cigarette advertising ease, where the decision rested both on health and the historically low
level of protection given advertising, such a justification is unprecedented. It should be noted that
the district court, in upholding the cigarette advertising ban, specifically stated that FCC regula-
tion of program content cannot be a broad ban of anything which might conceivably be injurious
to the public health, but must be drawn narrowly to exclude only unprotected speech. Capital
Broadcasting Co. v. Mitchell, 333 F. Supp. 582, 585 (D.D.C. 1971), aff'dmem sub nom. Capital
Broadcasting Co. v. Kleindienst, 405 U.S. 1000 (1972). It thus appears that any attempt by either
Congress or the FCC to enact a regulation limiting expression as does the FVP could not be
constitutionally justifiable as protecting the public health or welfare.

131. 423 F. Supp. at 1150.
132. Id at 1149.
133. Id
134. Id See discussion note 54 supra.
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explicit threats of regulatory action should broadcasters consider and
reject them."' 35  In this statement, the court pinpointed an FCC prac-
tice which has had enormous effect on broadcasting, although not part
of its formal agency action. It is this informal exertion of pressure on
licensees which was the central issue in the Writers Guild case. This
process, by which the FCC lets the industry know what activity it finds
acceptable, is known as "jawboning,"'' 36 or regulation by the "lifted
eyebrow" of the FCC.13 7

Informal FCC Regulation-The "Lfted Eyebrow"

As discussed above, the balancing of competing first amendment
rights necessarily brings about considerable influence on program con-
tent. 3 ' However, formal FCC action is of limited effectiveness if in-
tervention by the Commission is only permissible when a broadcaster
has breached his formally promulgated fiduciary duty. 139  Informal in-
fluence on the industry is used more frequently by the FCC, and has a
far more insidious effect in chilling broadcaster expression than formal

135. 423 F. Supp. at 1150.
136. See id at 1098.
137. This phrase was originally used in Miami Broadcasting Co. (WQAM), 14 RAD. REo.

(P&F) 125 (1956), where Commissioner John C. Doerfer, in a dissent, stated:
This Commission, as well as all broadcasters, spend a good deal of time and money
compiling percentages of various program categories .... All this is nonsense if the
Commission has no actual sanctioning powers. At best, it amounts to regulation by the
lified eyebrow-a wholly inappropriate basis for administrative action.

Id at 128 (emphasis in original).
138. See text & notes 76-127 supra.
There has never been a case under the Federal Communications Act where a programming

decision has been deemed in violation of the duty to act in the public interest, and has resulted in
license revocation or failure to renew. One case decided by the FCC on the grounds of both
complaints of viewers about vulgar programs and misrepresentation by the licensee was affirmed
by the court of appeals on the issue of misrepresentation alone, totally avoiding the question
whether a denial of an application of renewal could constitutionally be based upon programming
of a type found offensive to some viewers. Robinson v. FCC, 334 F.2d 534, 536 (D.C. Cir.), cert.
denied, 379 U.S. 843 (1964), affg Palmetto Broadcasting Co., 32 F.C.C.2d 870, 23 RAD. REO.
(P&F) 483 (1962).

Under the Federal Radio Act, ch. 169, § 18, 44 Stat. 1170 (repealed 1934) however, licenses
were denied because of the type of programming chosen by the licensee. Trinity Methodist
Church v. Federal Radio Comm., 62 F.2d 850, 851 (D.C. Cir.), cert. denied, 284 U.S. 685 (1932);
KFKB Broadcasting Ass'n v. Federal Radio Comm., 47 F.2d 670, 672 (D.C. Cir. 1931). In
Trinity, the Commission denied renewal of a broadcast license to a minister who utilized his
station to air extremist views. 62 F.2d at 851. On appeal, this denial was upheld as being within
the power of the Commission to grant licenses in the public interest. Id at 852. In KFKB, there
was a similar denial of a license to a patent medicine salesman who used the station to promote his
products. The court of appeals held that there was no censorship in this denial; the Commission
"merely exercised its undoubted right to take note of.. .past conduct," 47 F.2d at 672, in deny-
ing license renewal. See Robinson, supra note 5.

A better view is stated in Pacifica Foundation, 36 F.C.C. 147, 1 RAD. REO. 2D (P&F) 747
(1964), which holds that the FCC cannot, through licensing, keep off the air all programs offen-
sive to some listeners. The Commission has power to keep the airwaves free of only those pro-
grams which are in complete disregard of the public interest.

139. See, e.g., Columbia Broadcasting Sys., Inc. v. Democratic Nat'l Comm., 412 U.S. 94,
125 (1973); National Broadcasting Co. v. FCC, 516 F.2d 1101, 1113-15 (D.C. Cir. 1974), cert.
denied, 424 U.S. 910 (1976); Green v. FCC, 447 F.2d 323, 330 (D.C. Cir. 1971).
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rulemaking or adjudication. As the Writers Guild court noted, this re-
sults from the willingness of broadcasters to acquiesce in Commission
suggestions.14 One former FCC Commissioner described the process
in this way:

[A] prudent and responsible broadcaster is likely to be very respon-
sive to the views of FCC commissioners and staff, regardless of his
own judgment as to public needs or demands .... [T]he fact has
become a stereotype of FCC thinking which is reflected in the cliche
of "regulation by the lifted eyebrow." This simply indicates recogni-
tion of the fact that occasional martyrs or heroes will assert their in-
dependence regardless of consequences to themselves; but, in
general, people will bend to the will of those who wield power over
them, and the independence of individuals and enterprises will be
inversely proportional to the power government thus exerts.' 41

Because a licensee is repeatedly subjected to the renewal process
wherein his programming decisions must be justified, a broadcaster
must be constantly on the lookout for this informal influence by the
FCC, and conform his programming to it.1 42  Classic examples of the
lifted eyebrow technique are found in Yale Broadcasting Co. v. FCC143

140. 423 F. Supp. at 1146-47; see Goldberg, supra note 87, at 76-77; Note, supra note 103, at
291.

141. Loevinger, supra note 103, at 291.
142. Another former FCC Commissioner, Glen 0. Robinson, described the effect of con-

stant license-renewals on program content:
The effectiveness of the renewal process in influencing a licensee's operations, in-

cluding his program operations, arises from two facts. First, the licensee has the burden
of coming forth ... to show compliance with Commission standards and fulfillment of
prior promises; second, this process is routine and relatively frequent, thereby eliminat-
ing any doubt that the Commission will scrutinize the actual performance of the station
in relation to the performance promised....

It is this in terroram aspect of periodic renewal which one former FCC Commis-
sioner labelled "regulation by lifted eyebrow," . . . . A letter to the station from the
Commission or even a telephone call to the station's Washington attorney. . . indicating
the Commission's "concern" over a particular practice of the licensee and asking for the
licensee's justification will generally be all that is necessary to bring the licensee around
to the Commission's way of thinking.

Robinson, supra note 5, at 119-20 (emphasis in original). Another commentator states:
[T]he FCC has been drawn into a role of exercising greater and greater influence upon
the program judgments and practices of television broadcasters. This expansion of in-
fluence has resulted, almost inevitably, from the nature of the license renewal process.
In this process, the broadcaster has the burden of showing that he has complied with
FCC program standards and fulfilled his prior program promises before his license will
be renewed. The mere prospect of losing the license, coupled with the lesser, but more
realistic, sanction of having to go through a tedious and expensive renewal hearing,
makes the broadcaster vulnerable to governmental power to influence program content.
.. . Although some broadcasters may be willing and able to litigate specific actions,
• . . most of them have no choice but to accept the FCC's explicit and implicit program
regulation. As a result of this vulnerability, renewal procedures and the factors to be
considered by the Government before granting renewal have become the principal
means used by the FCC to control broadcast programming and operations.

Goldberg, supra note 87, at 76-77.
143. 478 F.2d 594 (D.C. Cir.), cert. denied, 414 U.S. 914 (1973).
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and the administrative decision in Sonderling Broadcasting Corp.t"'
In Yale, the FCC, basing its action on the requirement that licen-

sees broadcast in the public interest 45 issued a notice which "sug-
gested" that licensees evaluate the lyrics of songs dealing with drug use
to determine whether broadcasting them would be consistent with the
public interest.'46 This was followed five weeks later by a list of
twenty-two songs which were considered by the FCC staff to be "drug-
oriented."' 47 As a result, songs on this list were no longer played by
radio stations. 14  This was followed by a later order which rescinded
the list and reiterated the position that evaluation was to be made
solely by the licensee, but which also restated the position that failure
to exercise control over material broadcast could result in loss of a li-
cense. 149 Dean Burch, then Chairman of the FCC, testifying before a
congressional committee, stated that he would vote to revoke the li-
cense of a broadcaster who played songs which promoted drug use.150

The Sonderling case resulted from complaints to Congress and the
FCC about sex oriented call-in radio programs.' 5 The Commission
prepared a notice of apparent liability against Sonderling for violation
of section 1464 of the FCA 52 through the broadcast of explicitly sexual
material. 53 Soon after this the NAB adopted a resolution condemning
such programs'- 4 at its convention, where Dean Burch delivered a
speech urging self-restraint by licensees in this type of programming.' 5

Sonderling paid the fine imposed by the Commission, although it was
entitled to a trial de novo, deciding that it could not afford to litigate
the matter further. 56  A concerned citizens group, however, decided
that the decision could not go unchallenged, and petitioned for a return

144. 27 RAD. REG. 2D (P&F) 285 (1973), affdsub nom. Illinois Citizens Comm. for Broad-
casting v. FCC, 515 F.2d 397 (D.C. Cir. 1975).

145. 478 F.2d at 595.
146. Id
147. Id at 603 (Bazelon, CJ., dissenting).
148. Id
149. Id at 603-04.
150. Id at 604.
151. 27 RAD. REG. 2D (P&F) 285 (1973), affdsub nom. Illinois Citizens Comm. for Broad-

casting v. FCC, 515 F.2d 397 (1975); see Writers Guild of America, West, Inc. v. FCC, 423 F.
Supp. 1064, 1121 (1976).

152. 18 U.S.C. § 1464 (1976). Although this section is not within Title 47, it is nevertheless
part of the Federal Communications Act.

153. Sonderling Broadcasting Corp., 27 RAD. REG. 2D (P&F) 285 (1973), affd sub nom.
Illinois Citizens Comm. for Broadcasting v. FCC, 515 F.2d 397 (D.C. Cir. 1975).

154. TELEVISION CODE, supra note 15; see Illinois Citizens Comm. for Broadcasting v. FCC,
515 F.2d 397, 400 (D.C. Cir. 1975); Writers Guild of America, West, Inc. v. FCC, 423 F. Supp.
1064, 1120-25 (1976). See also Note, ObscenitY-Court Upholds the Aciiytlies ofthe Federal Cor-
munications Commission in Curtailing Sex-Oriented Talk Shows on Radio, 25 DRAKE L. REV. 257
(1975).

155. Illinois Citizens Comm. for Broadcasting v. FCC, 515 F.2d 397, 400 (D.C. Cir. 1975);
see Note, supra note 154, at 259.

156. Note, supra note 154, at 260; see 47 U.S.C. § 504(a) (1970) (any suit by a licensee to
recover a fine imposed by the FCC shall be a trial de novo).
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of the forfeiture.1 57  When the FCC failed to act on this matter, the
citizens group sought appellate review, which affirmed the FCC ac-
tion. 158  Only one judge voted to grant a rehearing, stating that, when
faced with a choice between the economic burden of challenging the
FCC decision, a licensee will "choose in many cases to avoid contro-
versial speech in order to forestall [economic] injury." 159

Yale and Sonderling are prime examples of how direct agency ac-
tion can have the indirect effect of limiting programming throughout
the entire industry. Indeed, it is ironic that the speech Burch gave to
the NAB was found by the court of appeals not to be agency action.1 60

It was revealed by testimony in Writers Guild that the FCC Commis-
sioners had agreed that a speech would be the appropriate means of
obtaining removal of the call-in shows from the air, and that this tactic
was often used to effect change in the broadcast industry, in lieu of
more formalized agency action.' 61

The danger inherent in such informal agency action is clear.
First, it seems contrary to the Federal Communications Act which
states that the FCC has no power to censor programming.1 62  Second,
it is inconsistent with the theory that government control is necessary to
promote diversity in broadcast programming. 63  Third, its effect on
broadcasting goes far beyond the particular licensee involved, resulting
in a chilling effect on expression throughout the broadcast industry. It
is, in effect, the implementation of a new FCC policy without any com-
pliance with the requirements of either the FCA or the APA. 64  It
cannot be assumed that anyone other than the licensee directly affected

157. Illinois Citizens Comm. for Broadcasting v. FCC, 515 F.2d 397, 401 (D.C. Cir. 1975).
See also Note, supra note 154, at 260-61. The court upheld the right of the citizens group to
recover the forfeiture, invoking the right of the public to be informed:

We uphold Petitioners' standing to vindicate the public's interest. That interest is
underscored by the likelihood that the licensee who is directly governed by the order in
the forfeiture proceeding will, as here, find the burden too great, in terms of its own
interest, to warrant its undertaking the risk and expense involved in contrasting the
Commission's action. In comparable situations we have allowed interested parties to
intervene where the party that would ordinarily be expected to press the public interest
has failed to appeal the initial decision.

515 F.2d at 402; see Office of Communications of the United Church of Christ v. FCC, 359 F.2d
994, 1006 (D.C. Cir. 1966) (listeners are interested parties in FCC licensing actions).

158. 515 F.2d at 401-02.
159. Id at 407.
160. Id at 402. "The speech by Chairman Burch, however, is not a final order of the FCC.

Indeed, it is not FCC action at all, but merely represents the unofficial expression of the views of
one member of the Commission. It is not a decisional pronouncement affecting legal rights and
obligations .... It is not 'agency action' for purposes of the Administrative Procedure Act, 5
U.S.C. § 702 (1976)." Id

161. 423 F. Supp. at 1121-22 & n.105.
162. See 47 U.S.C. § 326 (1970). Cf. Redrup v. New York, 386 U.S. 757, 768 (1967) (some

non-obscene but sexually explicit expression is subject to regulation).
163. 423 F. Supp. at 1147.
164. See id at 1152. See also NLRB v. Wyman-Gordon Co., 394 U.S. 759, 764 (1969)

(Court discusses the problem of agency rulemaking which violates the requirements of the APA).
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will undertake the economic burden of challenging FCC action; and
only in rare circumstances will a licensee undertake such a challenge.165

Finally, where no formal FCC action takes place, the challenger has
the burden of proving that the activity constituted government ac-
tion. 1

66

It is exactly such informal regulation of the broadcast media which
the Writers Guild court attacked. 67 The court deplored the use by the
FCC of suggestion coupled with the threat of agency action. 168 As dis-
cussed above, the FCC does not act impermissibly by suggesting ways
in which the public interest can best be met.169 In fact, the court found
this to be one of its statutory duties. 70 It is rather the threatened use
of the licensing process to enforce adoption of these suggestions which
is violative of both the first amendment and the APA:171

The Commission has no right whatsoever to demand or to secure
commitments from broadcasters that its suggestions be accepted. It
has no right to launch orchestrated campaigns to pressure broadcast-
ers to do what they do not wish to do. Particularly when Commis-
sioners make recommendations in areas where formal regulation
would be questionable, it is vital that any suggestion of pressure or
the appearance of pressure be scrupulously avoided.' 2

The court recognized that FCC suggestions are automatically accepted
in the broadcast industry because of the licensing process, but stated
that the solution to this problem is not to prohibit FCC suggestions but
rather to prevent retaliatory use of the licensing system whenever such
suggestions are refused.'73 The opinion makes clear that licensee inde-
pendence in program decisionmaking is not to be compromised. 74

In discussing violation of the APA, the court noted that one of the
Act's purposes is to allow public input into the administrative proc-
ess. 175 The opinion explains that "Congress has decided that respect
for agency actions will be enhanced if the public opportunity to partici-
pate in the decisionmaking process is not cavalierly denied and that the
surest method of determining the public interest is to permit the public

.165. Illinois Citizens Comm. for Broadcasting v. FCC, 515 F.2d 397, 407 (D.C. Cir. 1975)
(Bazelon, CJ., dissenting).

166. See 423 F. Supp. at 1158.
167. 423 F. Supp. at 1153.
168. Id at 1151.
169. Id at 1150. See text & note 135 supra.
170. 423 F. Supp. at 1150. The court read 47 U.S.C. § 303(g) (1970) as permitting such

suggestions. 423 F. Supp. at 1150. That section requires the Commission to encourage increased
and more effective use of broadcasting in the public interest.

171. 423 F. Supp. at 1151.
172. Id at 1150.
173. Id
174. Id at 1150-51.
175. Id at 1151-52.
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to be heard . .. ."176 Finally, the court chided the FCC for believing
it could better determine the public interest than by consulting the pub-
lic itself.

177

Although the Writers Guild court set an admirable standard for
broadcasters, it is an impractical one. By holding the networks liable
for giving in to the pressure of the FCC in adoption of the FVP, 178 the
court demanded that broadcasters guard against any governmental in-
fringement of their independent decisionmaking responsibility. 179 Re-
quiring that licensees act as watchdogs of the very agency upon which
they rely for the privilege of broadcasting seems to ignore that it is the
FCC which is the final arbiter of the amorphous public interest stan-
dard.'80 It is difficult to imagine how the FCC is to administer the
licensing process without in some way imposing its own views of the
"public interest" on the broadcasters. If the FCC denies or revokes a
license because the licensee has failed to meet the needs of its commu-
nity, surely other licensees will be interested, and indeed, entitled to
know what programming the FCC considers suitable. It is this
"Catch-22" interaction of the requirements of independence and public
interest broadcasting which has permitted FCC influence. Such ad-
ministrative "jawboning" is likely to continue in the future, despite the
attempt by the Writers Guild court to separate these functions.

Some further analysis of the relationship between the FCC and the
licensee is necessary to determine exactly how to solve this problem of
pervasive influence of the government on program content. Certainly
one important issue in this area is whether licensee conduct should be
considered government action for purposes of invoking first amend-
ment protection.

Writers Guild and the Question of State Action

The strictures of the first amendment apply only to the federal
government and, through the operation of the fourteenth amendment,
to the states.'' If an action limiting free expression is taken by a gov-
ernmental entity itself, the state action requirement is easily satisfied.
If, however, the action is taken by a purely private entity or individual,

176. Id at 1152.
177. Id
178. Id at 1161.
179. Id at 1142-43.
180. See text & notes 121-127, supra.
181. See, e.g., Hudgens v. NLRB, 424 U.S. 507, 513 (1976); Moose Lodge No. 7 v. Irvis,

407 U.S. 163, 171-72 (1972); Burton v. Wilmington Parking Auth., 365 U.S. 715, 721 (1961); Git-
low v. New York, 268 U.S. 652, 666 (1925); The Civil Rights Cases, 109 U.S. 3, 10 (1883). See
also Note, State Action: Theories for Applying Constitutional Restrictions to Private Activity, 74
CoLuM. L. Rlv. 656 (1974).
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there is no state action and no first amendment violation.'8 2 Where
there are elements of both governmental activity and private action, the
indices of state action become more complex, and it becomes more dif-
ficult to determine whether constitutional standards come into play.18 3

This problem confronted the court in Writers Guild."s4 It was neces-
sary to determine whether the activities of the networks and the NAB
were sufficiently imbued with government influence to be considered
state action resulting in a violation of the first amendment. The court
analyzed the problem as involving three stages of inquiry:

First, does broadcaster adoption of the family viewing policy consti-
tute a violation of the First Amendment even in the absence of gov-
ernment encouragement or pressure? Second, assuming it does not,
does the presence of government encouragement without more vary
the result? Third, assuming it does not, does broadcaster adoption
of the family viewing policy violate the First Amendment when the
decision to do so is substantially motivated by a desire to defuse the
consciously exploited threat of government regulation? 8 5

In order to fully understand the distinction the court made between
these three situations, and to examine both their constitutional basis
and their application, it is necessary to examine the roots of the state
action theory, and its application to broadcasting.

Traditional State Action Theory

Much state action analysis has taken place in areas other than the
first amendment,1 86 and analogy from those decisions may not be com-
pletely satisfactory. However, even though the Supreme Court has
recognized that the presence of state action cannot be determined by a
single formula,8 7 such cases may yield factors which can be isolated to
aid in evaluating a state action question.

At first glance it appears that mere contact or identification with
the government will be sufficient to constitute state action. An exam-
ple of this is Evans v. Newton,""8 where the Supreme Court found that a
private park had not shed its formerly public nature by transferring
ownership to private trustees. The Court found that the character of
the park was still sufficiently public to permit application of the equal
protection clause of the fourteenth amendment to the park's policy of
racial discrimination: 8 9 "Conduct that is formally 'private' may be-

182. Evans v. Newton, 382 U.S. 296, 299 (1966); see Note, supra note 181, at 659-61.
183. 423 F. Supp. at 1129; see text and notes 186-242 infra.
184. 423 F. Supp. at 1129-30.
185. Id at 1130.
186. Note, supra note 181, at 656 & nn.1,2.
187. Burton v. Wilmington Parking Auth., 365 U.S. 715, 722 (1961).
188. 382 U.S. 296 (1966).
189. Id at 301.
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come so entwined with governmental policies or so impregnated with a
governmental character as to become subject to the constitutional limi-
tations placed upon state action."190 A similar approach was taken by
the Court in the first amendment context in Marsh v. Alabama.191 In
that case, the Court held that the state could not punish a Jehovah's
Witness for passing out religious literature in a company-owned
town.192 The Court ruled that the private ownership of the town did
not prevent application of-the first amendment to its actions: "Since
these facilities are built and operated primarily to benefit the public
and since their operation is essentially a public function it is subject to
state regulation."' 193 This public function rationale was applied again
in Farmer v. Moses' 94 in a suit to enjoin the New York World's Fair
Corporation, a private enterprise, from preventing picketing on the
fairgrounds.195 The District Court for the Southern District of New
York issued the injunction, saying: "[Tihe Fair Corporation and its op-
erations are so impregnated with and supported by state and city action
as to place them within the ambit of the Fourteenth Amendment."' 96

In situations where the public function analysis has not been dis-
positive of the question of government action, other factors have been
developed. Three factors which seem relevant to an analysis of broad-
casting as state action are: a government grant of monopoly; pervasive
government regulation of the industry involved; and government ap-

190. Id at 299.
191. 326 U.S. 501 (1946).
192. Id at 509.
193. Id at 506.
At one time it appeared that Marsh would be used by the Supreme Court to broaden the

guarantee of public forums for expression. In Amalgamated Food Employees Union No. 590 v.
Logan Valley Plaza, Inc., 391 U.S. 308 (1968), the Court relied on Marsh in holding that a pri-
vately owned shopping center was the equivalent of a public business district for purposes of free
expression. The Court held that the state's trespass law could not be invoked to prevent labor
picketing in the center. Id at 319-20. This decision broadened the concept of a public forum,
which is a variant of the normal "state action" determination. See G. GUNTHER, supra note 9, at
824-25. However, in a later decision, Lloyd Corp. v. Tanner, 407 U.S. 551 (1972), the Court
limited the Logan Valley holding and the effect of the Marsh decision considerably. In Tanner,
the Court held that a private shopping center was only a forum for expression which related to its
operation. Id at 565. The final blow to the expansion of the "public forum" concept came in
Hudgens v. NLRB, 424 U.S. 507 (1976), in which the Court found that Tanner effectively over-
ruled Logan Valley. Id at 518. The rationale used by the Court in Hudgens is unusual in that
it relies on the first amendment in reaching a result which limits free expression. The Court
stated: "If a large self-contained shopping center is the functional equivalent of a municipality, as
Logan Valley held, then the First and Fourteenth Amendments would not permit control of
speech within such a center to depend upon the speech's content." Id at 520 (emphasis in origi-
nal). See generally Schauer, Hudgens v. NLRB and the Problem of State Action in First Amend-
ment Adjudication, 61 MINN. L. REv. 433 (1977).

The notion that the airways are a public or quasi-public forum has never arisen in broadcast-
ing cases, although the FCA explicitly places ownership of the airwaves in the public. 47 U.S.C. §
301 (1970); see Schauer, supra at 457-58.

194. 232 F. Supp. 154 (S.D.N.Y. 1964).
195. Id at 155.
196. Id at 158.
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proval of the challenged activity. 197 The presence of only one of these
factors is generally insufficient to constitute state action. 98 For exam-
ple, government regulation of the liquor industry was at issue in Moose
Lodge No. 7 v. Irvis.'99  In that case, appellee challenged the policy of
racial discrimination by a private club as violative of the fourteenth
amendment."° The Court found that the regulatory activities of the
state liquor board did not sufficiently implicate the state to constitute
state action.2 ° Similarly, the governmental grant of a monopoly to
operate a public utility was, when considered alone, not sufficient to be
considered state action in Public Utilities Commission v. Pollak.2  In
Pollak, radio broadcasts piped into privately operated buses were chal-
lenged as violative of the first amendment.2 0 3  The Supreme Court
held, however, that the combination of all three factors-monopoly,
government regulation, and specific approval by the regulatory agency
of the challenged activity-involved sufficient governmental action for
the broadcasts to make constitutional requirements applicable. In par-
ticular, the Court found the specific investigation and approval of the
challenged practice, or imprimatur, the deciding factor.2 4

The Supreme Court applied these three factors again in Jackson v.
Metropolitan Edison Co.,20 5 finding the action of a privately owned but
heavily regulated public utility was not that of the state.20 6 The Court
found that the company's policy of terminating electrical service with-
out notice or hearing was not in violation of the fourteenth amendment
because of the absence of state action. Absent in Jackson was any
government imprimatur of the challenged action, the deciding factor in
Pollak.2"7 The Court held that mere perfunctory approval of the pri-
vate action by the corporation commission did not constitute state ac-
tion.

208

197. No case sets these three factors out as the key to state action analysis. Such an ap-
proach would be inconsistent with the view of the Supreme Court that each case of state action
must be determined on its own merits. Burton v. Wilmington Parking Auth., 365 U.S. 715, 722
(1961). Still, several recent cases dealing with state action in a regulated industry have considered
these factors. See, e.g., Jackson v. Metropolitan Edison Co., 419 U.S. 345, 356-57 (1974); Public
Utilities Comm'n v. Pollak, 343 U.S. 451, 461-62 (1952); Kuczo v. Western Conn. Broadcasting
Co., 424 F. Supp. 1325, 1327-28 (D. Conn. 1976), rev'd 566 F.2d 384 (2d Cir. 1977).

198. See text & notes 199-208 infra.
199. 407 U.S. 163 (1972).
200. Id at 165.
201. Id at 177.
202. 343 U.S. 451, 462 (1952).
203. Id at 453-54.
204. Id at 462.
205. 419 U.S. 345, 356-57 (1974).
206. Id at 353.
207. See id at 356-57.
208. Id at 357.
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State Action in Broadcasting

With the three factors discussed above in view, it is possible to
analyze the application of state action theory to broadcasting. The
question whether broadcast licensees are bound by the first amendment
was addressed by the Court of Appeals for the District of Columbia in
Business Executives' Movefor Vietnam Peace [BEMVP] v. FCC,2 °9 a
case subsequently reversed by the Supreme Court. In BEMVP, the
court of appeals reversed an FCC finding that a licensee could decline
all political announcements without violation of the first amendment.
Although licensees were found to be private businesses for many pur-
poses, the court held that they were so entwined with government that
they were required to abide by the first amendment.21 0 The court
found that, although television licensees had a strong first amendment
interest in preventing paid political advertisements, the public had an
overriding interest in having access to such expression. 1

BEMVP was reversed by a plurality opinion of the Supreme
Court in Columbia Broadcasting System, Inc. v. Democratic National
Committee,21 2 where the Court held that broadcast licensees are not
common carriers, and thus are not required to give access to all.21 3

Part III of the opinion-joined by only three Justices-also states that
broadcast licensee conduct does not constitute state action for purposes
of the first amendment; licensees are only bound by the more general
statutory requirement that they broadcast in the public interest. 4

Two other Justices felt there was no need to decide the state action
issue,21 5 and three Justices agreed with the court of appeals that there
was sufficient government interaction to bring first amendment stand-

209. 450 F.2d 642 (D.C. Cir. 1971), rev'd sub nom. Columbia Broadcasting Sys., Inc. v.
Democratic Nat'l Comm., 412 U.S. 94 (1973).

210. 450 F.2d at 652, 662, 665.
211. Id at 655, 659.
212. 412 U.S. 94 (1973).
213. Id at 108-09.
214. Id at 119-20. Interestingly, Chief Justice Burger, before his appointment to the

Supreme Court, stated-
[A broadcaster] is not a public utility in the same sense as strictly regulated common
carriers or purveyors of power, but neither is it a purely private enterprise like a newspa-
per or automobile agency. A broadcaster has much in common with a newspaper pub-
lisher, but he is not in the same category in terms of public obligations imposed by law.
A broadcaster seeks and is granted the full and exclusive use of a limited and valuable
part of the public domain; when he accepts that franchise it is burdened by enforceable
public obligations. A newspaper can be operated at the whim or caprice of its owners; a
broadcast station cannot.

Office of Communication of the United Church of Christ v. FCC, 359 F.2d 994, 1003 (D.C. Cir.
1966). Although this statement is certainly not a finding of state action in licensees, it is nonethe-
less a very strong recognition of their statutory responsibility. This opinion was cited by the
dissenters in CBS as support for a finding of state action. 412 U.S. at 176 (Brennan, Marshall, JJ.,
dissenting).

215. 412 U.S. at 148 (Blackmun, Powell, JJ., concurring).
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ards into application. 1 6 Since the portion of the opinion dealing with
state action is joined by only three members of the Court, it is possible
that the question is not closed, and may be approached by the Supreme
Court again.

In broadcasting, two of the factors leading to a finding of state
action are clearly present: government regulation of licensing and re-
view of licensee decisions, and government grant of monopoly or oli-
gopoly, with severe limitation on entry into the industry.217 The
presence of a governmental imprimatur, however, is less obvious. In
their CBS dissent, Justices Brennan and Marshall dealt specifically
with these factors:

[T]he public nature of the airwaves, the governmentally created pre-
ferred status of broadcast licensees, the pervasive federal regulation
of broadcast programming, and the Commission's specific approval
of the challenged broadcaster policy combine in this case to bring the
promulgation and enforcement of that policy within the orbit of con-
stitutional imperatives.218

The plurality opinion in CBS, however, focuses on the belief that ap-
plication of the first amendment to broadcasters would stifle rather
than promote free expression. This opinion, written by the Chief Jus-
tice, denies that there is a "symbiotic relationship" between the broad-
caster and the government which gives rise to a claim of government
action.219

The question of state action was addressed recently by a federal
district court in Kuczo v. Western Connecticut Broadcasting Co. 2 2 0 The
events giving rise to this litigation began when the general manager of
the only radio station in Stamford, Connecticut, with the approval of
the majority shareholder, reviewed the scripts of paid political adver-
tisements for two of the three candidates for Mayor of Stamford.22'
On several occasions, he ordered the deletion of material he considered
in bad taste.222 The scripts of the third candidate, however, were never
reviewed nor edited, and this individual was subsequently elected. 23

After a hearing, the FCC 24 found that the review and censorship of
these scripts constituted a flagrant violation of section 315 of the Com-

216. Id at 172 (Brennan, Marshall, JJ., dissenting); id at 150 (Douglas, J., concurring in
result).

217. See id at 175 (citing Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 389 (1969)). See
generally B. OWEN, supra note 5, at 108.

218. 412 U.S. at 173 (Brennan, Marshall, JJ., dissenting).
219. Id at 119.
220. 424 F. Supp. 1325 (D. Conn. 1976), rev'd 566 F.2d 384 (2d Cir. 1977).
221. Id at 1326.
222. Id
223. Ird
224. Id at 1326-27; 43 F.C.C.2D 730, 28 RAD. REo.2D (P&F) 1091 (1974).
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munications Act,2 25 for which the licensee was fined.226  The losing
candidates then brought suit against the licensee for alleged violation
of their first amendment rights.227  The defendants moved for sum-
mary judgment, claiming there was no government action involved in
their conduct."2

The court in Kuczo denied the motion, finding sufficient govern-
ment involvement in the censorship to invoke constitutional scru-
tiny.229 Conceding that neither the existence of a monopoly nor the
presence of government regulation alone is sufficient to constitute gov-
ernment action, the court nonetheless found that such regulation as ex-
ists in broadcasting, in concert with the monopoly held by the licensee
in Stamford, was sufficient:

Here the government has ensured that one radio station will have a
monopoly of Stamford local airways .... Censorship by these sta-
tions has the same effect on free speech as would a Stamford local
ordinance that censored political broadcasts over local radio stations.
Thus, by giving [the licensee] monopoly control over the local air-
ways, federal regulation has invested [the licensee] with the capacity
to obstruct free speech in local elections. Monopoly is a prime con-
cern of the first amendment. Having created and preserved the op-
portunity for abuses that are exactly what the first amendment is
designed to prohibit, the government and those who operate under a
government license cannot avoid constitutional responsibility simply
on the ground that the malefactor was not a government em-
ployee.

2 30

The court concluded that the activities of the licensee were government
action subject to the strictures of the first amendment.231

The Court of Appeals for the Second Circuit reversed the district
court, holding that there was no government approval of the censor-
ship.2 32  Noting that the FCC had imposed a $10,000 fine on the
broadcaster for violation of section 315, and had later awarded its li-

225. 47 U.S.C. § 315(a) (1970 & Supp. V. 1975).
226. 424 F. Supp. at 1326.
227. Id
228. Id
229. Id at 1328.
230. Id at 1327.
The court also dealt with the factor of governmental imprimatur of the challenged activity, a

factor clearly absent in this instance:
Although governmental approval is one factor in the state action calculus, it should not
be dispositive where the functional nexus between governmental involvement and the
constitutional concern is as strong as here. The government has delegated its control
over local airways to the radio station. For the frustrated candidate, censorship by the
radio station has the same immediate impact on his freedom of speech whether or not
government reprisals will ultimately be forthcoming against the censor long after the
damage has been done.

Id at 1328 (citation omitted).
231. Id
232. Kuezo v. Western Conn. Broadcasting, 566 F.2d 384 (2d Cir. 1977).
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cense to another applicant, the court stated, ". . . it is difficult to imag-
ine what more the government might have done to disavow or prevent
the censorship ... 233 The Court distinguished its holding from
CBS, stating that the Justices who found government action in that
case did so primarily because of the FCC's approval of the challenged
conduct.234 The absence of any government involvement in or ap-
proval of the challenged censorship made it purely private and not sub-
ject to the first amendment.3 5

Where a government-granted monopoly is as extreme as was the
case in Kuczo, the finding of the district court of government action
even in the absence of imprimatur may be a sensible one. But absolute
monopoly in broadcasting is the exception rather than the rule, despite
the FCC's prevention of free entry into the industry.236 The opinion of
the court of appeals, reserving as it does the question of whether impri-
matur by the FCC will suffice to invoke the first amendment, 237 is
more consistent with the holdings of the Supreme Court in cases such
as Pollak 238 and Jackson239 where the factor of imprimatur was the
key to the presence of state action. If the imprimatur analysis is to be
applied to broadcasting, there would be no conflict with these earlier
cases, and many of the problems feared in applying constitutional
standards to broadcasters would be alleviated.240 Given the presence

233. Id at 388.
234. Id
235. Id
236. See B. OWEN, supra note 5, at 108.
237. Kuczo v. Western Conn. Broadcasting, 566 F.2d 384, 388 (2d Cir. 1977).
238. Public Util. Comn'n v. Pollak, 343 U.S. 451, 462 (1952).
239. Jackson v. Metropolitan Edison Co., 419 U.S. 345, 356-57 (1974).
240. It is feared by some courts and commentators that application ofthe first amendment to

licensees would act to prevent their exercise ofjournalistic discretion. For example, in Southeast-
ern Promotions, Ltd. v. Conrad, 420 U.S. 546, 548 (1975), municipal theater directors refused the
use of the theater for a production of the musical "Hair." The Supreme Court found this regula-
tion of a public form an impermissible prior restraint without the required safeguards. Id at 552.
The Court stated: "[TIhe danger of censorship and of abridgement of our precious First Amend-
ment freedoms is too great where officials have unbridled discretion over a forum's use." Id at
553. See also Kingsley Int'l Pictures Corp. v. Regents, 360 U.S. 684, 688 (1959) (struck down a
licensing statute used to prevent exhibition of a movie presenting a morally unfavorable idea).
But f Avins v. Rutgers, State Univ., 385 F.2d 151, 153 (3rd Cir. 1967), cert. denied, 390 U.S. 920
(1968) (where the court upheld the right of a state-supported publication to exercise editorial
judgment). Decisions based upon content are made constantly by licensees, and if they were
considered bound by the first amendment in all their programming decisions, Southeastern
Promotions would seem to require some type ofjudicial review of these decisions. This system is
simply not possible in the broadcasting arena, a practicality that has led to the belief that licensee
action cannot be considered state action. See Columbia Broadcasting Sys., Inc. v. Democratic
Nat'l Comm., 412 U.S. 94, 121 (1973); Jaffe, 7he EditorialResponsibility of the Broadcaster: Reflec-
tions on Fairness andAcess, 85 HARv. L. REV. 768 (1972) (arguing that imposition of first amend-
ment restraints on licensees would limit rather than expand free expression). See generally, T.
EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION 653-67 (1970). Other commentators be-
lieve, however, that licensees should be bound by the first amendment because of their involve-
ment with the government. See, e.g., Note, A Fair Breakfor Controversial Speakers: Limitations
ofthe Fairness Doctrine and the Need/or IndividualAccess, 39 GEo. WASH. L. REv. 532 (1970);
Comment, Freedom ofSpeech and the Individual's Right ofAccess to the Airwaves, 1970 L. & Soc.
ORD. 424; Note, supra note 1 at 836. See text & notes 241-42 infra.
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of government regulation and government-granted monopoly or oli-
gopoly, only those policies of individual licensees which are reviewed
and approved by the FCC 41 or those which originate by suggestion of
the FCC but without formal action, the jawboning situation, would
contain sufficient governmental imprimatur to invoke the first amend-
ment. 42 This would leave licensees free to make independent deci-
sions on program content without such action being deemed
government action. Application of this standard would solve many of
the problems inherent in the Writers Guild decision. First, it recog-
nizes the presence and effect of FCC suggestion on the broadcasting
industry. Thus, where such suggestion was a motivating factor in li-
censee action, any resulting decision will be subject to constitutional
scrutiny. Second, licensees will be more wary of acquiescing in FCC
suggestions, knowing that such an action will result in their actions be-
ing considered state action in any constitutional challenge. However,
the test leaves licensees free to implement their own ideas to meet the
public interest to a greater extent than would a test considering broad-
casters government agents for all purposes.

Validity of the FVP Where Licensee Conduct is Government Action

If the imprimatur standard were applied to the adoption of the
FVP, the fact that the idea originated with and was approved by the
FCC would be sufficient to make its adoption state action, despite the
assertion of the Writers Guild court that more suggestion would not
create state action.243 The Writers Guild court went further, however,
and stated that, even assuming that broadcaster conduct constitutes suf-
ficient government action to be subject to the first amendment, in-
dependent licensee adoption of a rule like the FVP would not violate
the first amendment.2 " Citing CBS, the court concluded that if licen-
see discretion included the right to refuse editorial advertisement,245

241. The policy at issue in Columbia Broadcasting Sys., Inc. v. Democratic Nat'l Comm.,
412 U.S. 94 (1973), see text & notes 180-98 supra, was specifically considered and approved by the
FCC after the requested access was refused. In re Democratic Nat'l Comm., 25 F.C.C.2d 216
(1970); Business Executives Move for Vietnam Peace, 25 F.C.C.2d 242 (1970). The court of ap-
peals in IEMVP specifically held that FCC approval of this licensee policy was sufficient govern-
ment action to invoke the first amendment. Business Executives Move for Vietnam Peace v.
FCC, 450 F.2d 642, 652 (D.C. Cir. 1971) rev'd sub nom. Columbia Broadcasting Sys., Inc. v.
Democratic Nat'l Comm., 412 U.S. 94 (1973). If the imprimatur standard enunciated in Jackson
v. Metropolitan Edison Co., 419 U.S. 345 (1974) is applied, this would clearly result in state ac-
tion, as it cannot be distinguished from the situation in Public Utils. Comm'n v. Pollak, 343 U.S.
451 (1952).

242. Applying this standard to the Family Viewing Policy at issue in Writers Guild, it is clear
that the idea itself and the impetus behind its adoption both came from the FCC. 423 F. Supp. at
1140. Certainly this extensive government approval should invoke the imprimatur standard.

243. 423 F. Supp. at 1150.
244. Id at 1134.
245. Id at 1131 (citing Columbia Broadcasting Sys. v. Democratic Nat'l Comm., 412 U.S.

94, 121 (1973)).
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then licensees are similarly within their discretion in the adoption of a
programming ban such as the FVP.24 6 The court stated: "Thus gov-
ernment is authorized to . . .appoint an agent not only with broad
discretion to determine who shall and who shall not get access to a vital
public medium. . . but also with the sanctioned power to make such
decisions on the basis of the content and quality of the material. '247

The Writers Guild court's passing reference to CBS is insufficient
constitutional analysis. In CBS, the Supreme Court approved licensee
discretion regarding access, despite sufficient government involvement
to invoke the first amendment, but only after applying the traditional
test, weighing the competing interests involved-licensee discretion
and the right to free expression.248/i'he court in Writers Guild failed to
apply the balancing test. After finding that such a policy would violate
the first amendment if initiated by the FCC,249 the court concluded that
licensee adoption of such a policy would be permissible, regardless of
the finding of state action.2 0 Presumably, if a licensee is bound by the
first amendment due to involvement with the government, then it is
bound by constitutional requirements just as is the FCC, and only a
balancing of the competing interests of licensee discretion and first
amendment rights of viewers could determine the constitutionality of
the FVP. Similarly, if the imprimatur standard resulted in a fimding of
state action, the mere desirability of licensee discretion in programming
would not always override competing first amendment interests.

CONCLUSION

The Writers Guild case epitomizes the confusion existing in broad-
casting law over the application of the first amendment. Broadcasting
is unlike any other mass media, yet its effect is greater by far than any
other medium. If the first amendment requires full discussion of pub-
lic issues to facilitate the democratic form of government, clarification
is essential to dealing adequately with the rights not only of the licen-
sees to be free from government censorship, but the rights of viewers to
be free from licensee censorship as well. The problem is acute when
licensees succumb to FCC jawboning.

A possible solution to this problem would be the application of the
imprimatur standard. Under this analysis, the licensee would neces-
sarily be bound by the first amendment to the same extent as is the

246. 423 F. Supp. at 1131-35.
247. Id at 1132.
248. 412 U.S. at 122-24.
249. 423 F. Supp. at 1140.
250. Id at 1140. "[Content] decisions are inherent to the broadcasting function and consti-

tutionally protected whether or not state action is present." Id at 1135.
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government in any situation where its actions are sufficiently tied to or
approved by the government. In any other situation, where the licen-
see acts alone, based upon its own independent judgment, there would
be no imprimatur and no government action. Writers Guild states that
a mere suggestion by the FCC is not impermissible usurpation of licen-
see discretion. Given, however, the willingness of licensees to follow
FCC suggestions, in a variety of situations, perhaps even suggestions by
the Commission should satisfy the imprimatur test to invoke the first
amendment. In this way, although FCC suggestions would be permis-
sible, and could be adopted by the licensee without any violation of his
statutory duty to program independent of FCC pressure, they would
nevertheless be subject to the same constitutional standards as if
adopted by the FCC itself. FCC jawboning would thus be recognized
as a powerful influence in broadcasting and would be required to meet
the same standard as any formal FCC action.

Adoption of the FVP by either the FCC or licensees has a consid-
erable impact on the rights of viewers to diversity in programming.
Such a policy should be permitted only where there has been a showing
that the interests protected by its adoption outweigh those of the public
to programming which may not be suitable for children but which nev-
ertheless is protected by the first amendment. Constitutional scrutiny
should not be avoided under the guise of licensee discretion, nor should
traditional first amendment standards be replaced with the amorphous
public interest standard.
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