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INTRODUCTION

Throughout the history of this country, the battle for states’ rights
is generally thought to have been waged in the Deep South, with men
like Calhoun and Wallace in the foreground.! The most recent mani-
festation of the states’ rights issue, what has come to be called the
“Sagebrush Rebellion,” is centered in the Far West. Certainly, the
West has a tradition of hostility toward federal intervention dating
back to the nineteenth century when the issues were railroad routes,
protective tariffs, and free silver.> These issues now have been sup-
planted by others, such as water rights, control of public land, and de-
velopment of energy resources; the renewed contest between the states
and Washington has become even more fierce. The revival and even-
tual outcome of this battle will surely have a major impact on the na-
ture and operation of our federalist system.

The “Sagebrush Rebellion” was transformed from an attitude to
an actuality in the spring of 1978 when the Western Conference of the
Council of State Governments [WCCSG] and the Western Interstate
Region of the National Association of Counties [WIR/NACo] agreed
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to join forces on the issue of ownership of public lands. This Western
Coalition went to Washington in May, 1978, with two objectives: to
publicize the official coalition position and to present its case to Con-
gress and the Department of the Interior.> Several months later, in its
1979 session, the Nevada Legislature enacted Assembly Bill 4134 as-
serting state control over the public lands under the jurisdiction of the
federal Bureau of Land Management [BLM]: the “Sagebrush Rebel-
lion” was born.

To date, numerous western states have followed Nevada’s lead
and passed legislation similar to its Sagebrush Rebellion bill,? indicat-
ing that the movement and the sentiments it reflects are growing.® The
first regional meeting of the Western Coalition, held in September,
1979, was attended by over 300 delegates from all the western states,
including Alaska Lieutenant Governor Terry Miller, Senator Orrin
Hatch from Utah, Nevada Attorney General Richard Bryan, Oscar
Jordan of the New Mexico Lands Commission, J.K. Smith of the Colo-
rado Counties Association, Kess Cannon of the Oregon Association of
Counties, Rep. Dan Clausen of California, and Arizona Senator Den-
nis DeConcini. Discussion centered on the federal government’s role

3. The Western Coalition on Public Lands, CoaLiTIoN COMMENTS, Oct. 1979, at 2 (publica-
tion of the Western Coalition Clearinghouse, Carson Ci‘tiy, Nevada).

4. 1979 Nev. Stats. ch. 633, § 1-11, at 1362-67 (codified at NEv. REV. STAT. §§ 321.596 to
321.599 (1979)).

5. Sagebrush Rebellion legislation has also been passed in Arizona, Colorado, Hawaii,
Idaho, New Mexico, Utah, Washington, and Wyoming. 1980 Ariz. Sess. Laws ch. 38, §§ 1-5, at
52-57 (codified at ARIZ. REV. STAT. ANN. §§ 37-901 to 37-909 (Supp. 1980-81)); 1980 Colo. Sess.
Laws, House Joint Resolution No. 1006, at 857-58; Hawaii Senate Resolution No. 266 (1980)
(copy on file with the Arizona Law Review); 1980 Idaho Sess. Laws, Senate Concurrent Resolution
No. 129, at 1003-04; 1980 N.M. Laws ch. 153, §§ 1-10, at 675-84 (codified at N.M. STAT. ANN.
§8 19-15-1 to 19-15-10 (Supp. 1980)); 1980 Utah Laws ch. 79, §§ 1-10, at 441-44; 1980 Wash. Laws
ch. 116, §§ 1-10, at 358-60; 1980 Wyo. Sess. Laws ch. 53, §§ 1-3, at 264-67. See generally States’
Land Rights—“Sagebrush Rebellion”~—Legislation in the Western States, 1979-80, COALITION
COMMENTS, Apr. 1980, at 3 (publication of the Western Coalition Clearinghouse, Carson City,
Nevada). The California Legislature has recently passed a bill commissioning a study of Sage-
brush Rebellion issues and authorizing the state Attorney General to take legal action to vest the
ownership of BLM lands in the state. 1980 Cal. Legis. Serv. ch. 831, § 2, at 2636-37.

6. Findings reported by the Western Coalition Clearinghouse indicate that a majority of
people in the West do not support the Sagebrush Rebellion. Po/ Shows Westerners Generally
Oppose Sagebrush Rebellion???, COALITION COMMENTS, Jan. 1980, at 5 (publication of the West-
ern Coalition Clearinghouse, Carson City, Nevada). The Behavior Research Center of Phoenix,
Arizona conducted a telephone poll of 1025 randomly selected household heads in Arizona, Colo-
rado, Idaho, Montana, Nevada, New Mexico, Utah, and Wyoming.

Each person was asked this question:

The Nevada legislature recently passed a law giving that state authority to seize federal

lands within its boundaries. If such a law were Fassed in your state, would you favor or

oppose your state government seizing control of the following types of federally-owned
lands: national wildlife preservations, national wilderness areas, national forests, BLM
lands, national monuments, national parks, Indian reservations, and military reserva-
tions?
This question is biased in that it does not accurately reflect the nature of Nevada’s legislation: It
implies that the legislation calls for the seizure of all federal lands, not just BLM lands. Had the
question been worded to more precisely describe the intent of the statute, perhaps a greater pro-
portion than 40% would have responded favorably.
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as landlord of sixty percent of the West (see diagram 1), and on the
need for Sagebrush Rebellion-type legislation.

Diagram 1
Federal Ownership of Land in the U.S.

Note: Of all land controlled by the federal government, 93.5% is lo-
cated in 12 western states.
Source: Western Coalition Clearinghouse, 1980.

This meeting culminated in the adoption of resolutions in four ma-
jor subject areas. First, the Coalition endorsed S.1680,” sponsored by
Senator Hatch, by which ownership of the public domain would be
transferred from the federal government into the hands of the respec-
tive state governments.® Second, the Coalition called upon Congress to
pass legislation waiving federal sovereign immunity for five years in the
matter of public lands control.’ Third, it created the Western Coalition
Clearinghouse to be operated by the Nevada Legislative Select Com-
mittee on Public Lands as a depository of information and materials
relevant to public lands issues.'® Finally, the Coalition requested Con-

7. S.1680, 96th Cong., Ist Sess., 125 CoNG. Rec. 11,665 (1979).

8. Actions Taken by the Western Coalition on Public Lands, COALITION COMMENTS, Oct.
1979, at 8 (publication of the Western Coalition Clearinghouse, Carson City, Nevada).

lg' ;Z' at 10.
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gress to authorize and fund an intensive study of the economic impact
of federal regulation of public lands on state and local governments.'!

Despite the growing popularity of the Rebellion, as evidenced by
its appearance on the cover of Newsweek'? and on bumper-stickers and
tee shirts bearing the familiar logo (see diagram 2), the real success of
the movement currently hangs in the balance as we await a possible
court decision concerning the constitutionality of Nevada’s legislation.

THE SAGEBRUSH REBELLION BILL

Nevada Assembly Bill 413,'* now known as the Sagebrush Rebel-
lion Bill, contains eleven sections and addresses several issues. The bill
as enacted begins with a statement of legislative findings which is pri-
marily an accounting of historical facts, equitable and moral argu-
ments, and constitutional claims establishing the basis for the action
envisioned in the bill.'* The Act first states that Nevada has a strong
moral claim on the public land held by the federal government be-
cause: (1) Nevada was admitted to the Union in 1864 on the condition
that it forever disclaim all right and title to unappropriated public
lands within its boundaries; (2) in 1880, Nevada agreed to exchange its
3.9 million acre school grant for 2 million acres of its own selection
from public land in Nevada; (3) Nevada received no federal land
grants for insane asylums, schools for the blind and deaf and dumb,
and other facilities, as did some states; and (4) unlike some states, Ne-
vada received no federal land grants when it was a territory.!* The Act
proclaims that Nevada thus received “the least amount of [federal land
grants] of the land grant states in the far West admitted after 1864.”!
The Act then describes Nevada’s legal claim to the land, a topic dis-
cussed at length later in this Article, and explains why state control
over public lands would be of great benefit to the citizens of Nevada.!”

Section 3 of the Act defines what is meant by “public lands.”!8
The definition is by exception, resulting in the inclusion only of public

11. /. at 11.

12. See Mathews, Lubenow, Kasindorf & Borger, Tke Angry West vs. The Rest, NEWSWEEK,
Sept. 17, 1979, at 31.

13. Codified as enacted at NEv. REv. STAT. §§ 321.596 to 321.599 (1979).

14. 7d. § 321.596.

15. 1d.

16. /d.

17. 1d.

18. Codified at /7. § 321.5963(2).
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Diagram 2
Logo of the “Sagebrush Rebellion”

T
PROPERTY:
U.S.GOVT.

Source: Western Clearinghouse Coalition, 1980.

domain lands under the administration of the BLM.'® This amounts to
49 million acres or 69.4 percent of the total land area of Nevada.?°
Excluded from the definition are lands held by any private person;
lands already held by the State of Nevada, any of its local govern-
ments, or the University of Nevada; lands located in congressionally
authorized national parks, monuments, forests, or wildlife refuges;
lands controlled by the United States Department of Defense, Depart-
ment of Energy, or Bureau of Reclamation; and Indian reservations.?!

Section 4 declares that the state land department shall hold the
public lands in trust for the benefit of the citizens of Nevada.?? Section
5 actually asserts state ownership and control of the public lands, and
Section 6 expresses state policy for its management.>® Implicit in the

19. 4.

20. Nevada Legislative Counsel Burean, Bureau of Land Management Wilderness Program
in Nevada 1 (1979).

21. NEev. REv. STAT. § 321.5963(2) (1979).

22. 7d. § 321.597(1).

23. 7d. §§ 321.5973(1), 321.5977.
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policy statement is the concept of multiple use of the land for today’s
citizens while protecting the environment for future Nevadans.

Section 7 prohibits the State from selling any of the public lands
without the approval of the legislature.* Since the Nevada legislature
meets every other year, this is in effect a two-year moratorium on sales.
It is expected, however, that during those two years an extensive inven-
tory will be conducted and procedures for sale will then be instituted.?

Section 8 provides the compulsion in the Act. Any disposal of
public lands without the approval of the State is declared void.?¢ State
approval is required for any activity affecting the “use, management, or
disposal” of the public lands.?’” The state land registrar may enjoin
persons affecting such activities without state approval®® and may bring
an action to recover consideration received from the disposition of any
public lands in violation of the Act.?

Section 9 gives the Nevada Attorney General the power to insti-
tute and defend lawsuits stemming from application of the Act.*
Power to enforce the Act is vested solely in the Attorney General,?!
thus allowing selection of a test case that will provide the best frame-
work for resolution of the legal issues.

A QUESTION OF CONSTITUTIONALITY

Although Nevada has passed legislation asserting its claim to pub-
lic land, acquisition of the property is far from automatic. Because the
federal government has refused to recognize Nevada’s claim, the Attor-
ney General of Nevada hopes to settle the matter in court.>* Under the
doctrine of sovereign immunity, a state cannot sue the federal govern-
ment without its consent.®® It is still possible, however, that Nevada

24. 4. § 321.598(1).

25. See 1979 Nev. Stats. ch. 633, § 10, at 1367. Section 10 of the Act provides for an inven-
tory of all public lands in Nevada. /4. This section was not codified for reasons that have not
been discovered.

26. NEv. REv. STAT. § 321.5983(1) (1979).

21. Id. § 321.5983(2).

28. 1d. § 321.5983(3).

29. 7d. § 321.5983(4).

30. /d. § 321.599.

31. /d. Section 11 appropriates $250,000 to cover the costs of carrying out the Act and any
legal fees incurred by the attorney general for “litigation arising out of this act.” 1979 Nev. Stats.
ch. 633, § 11, at 1367.

32, See OFFICE OF THE ATTORNEY GENERAL OF NEVADA, EQUAL FOOTING DOCTRINE AND
ITs APPLICATION BY CONGRESS AND THE COURTs 60 (1977) [hereinafter cited as EQUAL FOOTING
DoctrINE]. The Nevada Attorney General fecls that Nevada may be able to bring the matter to
court under a federal statute, 28 U.S.C. § 24092 (1976). This statute permits the United States to
be named as a defendant in disputes over title to real property in which the United States claims
an interest. /4. The problem with this statute is that it establishes a twelve-year statute of limita-
tions period beginning on the date the plaintiff or plaintiff’s predecessor knew or should have
known of the claim of the United States. /d. § 2409a(f).

33. See United States v. Lee, 106 U.S. 196, 207 (1882). See generally L. TRIBE, AMERICAN
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may be able to assert title to the public lands by way of defense in a suit
brought by the United States.34

If and when the matter gets to court, either through a waiver of
sovereign immunity by the federal government or through some action
by the State of Nevada (such as suing a federal tenant of public land or
seizing federal revenues) that provokes Washington into a lawsuit, the
primary legal defense of the Sagebrush Rebellion Bill rests on two legal
theories: the equal footing doctrine and the public trust doctrine.

The Equal Footing Doctrine®

The equal footing doctrine has been stated by the United States
Supreme Court as follows:

[Wlhen a new State is admitted into the Union, it is so admitted with

all of the powers of sovereignty and jurisdiction which pertain to the

original States, and . . . such powers may not be constitutionally di-

minished, impaired or shorn away by any conditions, compacts or

stipulations embraced in the act under which the new State came into

the Union, which would not be valid and effectual if the subject of

congressional legislation after admission.3¢

The equal footing doctrine derives from article IV, section 3 of the
United States Constitution which authorizes the admission of new
states to the Union. Nevada contends that it was denied equal footing
with the other states because it disclaimed all right and title to the un-
appropriated land within its boundaries as a condition of admission to
statehood.?”

In reality, the Constitution does not explicitly require that newly
admitted states be equal to states already in the Union. Under article
IV, section 3, the admission of new states is subject to only two restric-

CONSTITUTIONAL LAw §§ 3-34 to 3-38, at 129-47 (1978); P. BATOR, D. SHAPIRO, P. MisHKIN & H.
WECHSLER, THE FEDERAL COURTS AND THE FEDERAL SYSTEM 141, 256 (2d ed. 1973).

34. According to the Nevada Attorney General’s report, asserting such title in a pending or
future federal suit is unlikely because “one may not assert as a counterclaim that which could not
have been brought as an original action.” EQUAL FOOTING DOCTRINE, supra note 32, at iii. Fur-
thermore, “the success in raising such defense in litigation over collection of grazing fees, fees
from mineral leases, and . . . mining claims is doubtful in view of the rule one cannot dispute his
landlord’s title nor the title or interest of one from whom he holds.” /4. at iii-iv.

35. For extended discussion of the equal footing doctrine, see generally THE CONSTITUTION
oF THE UNITED STATES OF AMERICA 843-50 (L. Jayson ed. 1973); J. LoNG, CASES ON
CoNsTITUTIONAL LAw 34-37 (2d ed. 1932); H. ROTTSCHAEFER, HANDBOOK OF AMERICAN
CONSTITUTIONAL LAaw 92-96 (1939); Hanna, Equal Footing in the Admission of States, 3 BAYLOR
L. Rev. 519 (1951); Patterson, 7ke Relation of the Federal Government to the Territories and the
States in Landholding, 28 TEX. L. REv. 43 (1949).

36. Coyle v. Smith, 221 U.S. 559, 573 (1911).

37. In reality, Nevada was treated no differently than 29 other states as to control of public
lands. The thirteen original states, plus Hawaii, Kentucky, Maine, Tennessee, Texas, Vermont,
and West Virginia were not carved from the public domain and are thus the only states that have
control of the unappropriated lands within their borders. See L. MALL, PUBLIC LAND & MINING
Law 1-2 to 1-6 (1979).
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tions: that “no new State shall be formed or erected within the Juris-
diction of any other State,”*® and that no state shall “be formed by the
Junction of two or more States . . . without the Consent of the Legisla-
tures of the States concerned as well as of the Congress.”*® Since the
conditions of admission were not specified in the Constitution, Con-
gress has the power to determine them.*® Consequently, there has been
little uniformity among statufes authorizing admission to statehood
with respect to either the organization of territories or the requisites of
statehood. Absolute standards of admission regarding area, popula-
tion, or other economic characteristics were never established, and in
many cases it was the current political environment which counted
most heavily in determining eligibility for statehood.*!

Aside from the failure of the Constitution to mention equal foot-
ing, records of the debate at the Constitutional Convention further in-
dicate that equal footing was not the intent of article IV.*? In fact, the
doctrine found little favor among the founding fathers, who struck a
section of the proposed article providing that “new States shall be ad-
mitted on the same terms with the original States.”** Madison opposed
this action and insisted that “the Western States neither would nor
ought to submit to a union which degraded them from an equal rank
with the other States.”#* Nonetheless, after further discussion, the Con-
vention voted nine to two to delete the requirement of equality.*®

But as in other situations where subsequent Supreme Court deci-
sions have altered the original intent of the Constitution, various events
and cases over the past 200 years have resulted in the entrenchment of
the equal footing doctrine in constitutional law. Before and shortly af-
ter the Constitution was ratified, New York, Virginia, Massachusetts,
Connecticut, South Carolina, North Carolina, and Georgia ceded a
large portion of their western territories to the federal government.*¢
The concept of equal footing first appeared in the Virginia cession of
1784. Virginia ceded its territories on condition that new states formed
from these territories should be admitted to the Union on an equal
footing with the original States.*’ This notion of equal footing was first

38, U.S. ConsT. art. IV, § 3.

39. Hd.

40. See R. CusHMAN & R. CUsHMAN, CASEs IN CONSTITUTIONAL Law 223-24 (1958); C.
PrITCHETT, THE AMERICAN CONSTITUTION 77-79 (2d ed. 1968).

41. See generally W. TANSILL, ADMISSION OF STATES INTO THE UNION: A BRIEF SUMMARY
OF PROCEDURE (1960).

42. M. FARRAND, THE RECORDS OF THE FEDERAL CONVENTION OF 1789 454-55 (1937).

43. M.

4. Id.

45. 1d.

46. L. MALL, supra note 37, at 1-3,

47. See Pollard’s Lessee v. Hagan, 44 U.S. (3 How.) 212, 221 (1845).
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upheld by the Supreme Court in the 1845 case of Pollard’s Lessee v.
Hagan,*® in which Alabama’s renunciation of any claim to soil under
navigable rivers as a condition to its admission was held to be invalid
because it denied to Alabama an equal footing with the original
states.*” Hagan held that states acquire title to the lands underlying
navigable waters within their boundaries upon their admission into the
Union by virtue of the constitutionally-based equal footing doctrine.>°

It is interesting to note that the Nevada Legislature relied on Ha-
gan in the Sagebrush Rebellion Bill as support for its legal claim to the
public lands.>! Reliance on Hagan is misplaced for two reasons. First,
the Hagan decision was not an interpretation of article IV, section 3
which thereby applied to all newly admitted states, but rather was
based on a document pertaining specifically to the admission of states,
such as Alabama, created from territory ceded by Georgia.>® Second,
since the decision applied only to the shores of navigable waters and
the soil under them, it cannot support a claim to all public lands held
by the federal government.>

Nevada’s Act also refers to the admission of Texas to the Union in
184554 Nevada claims that since Texas retained ownership of all un-
appropriated land within its borders, this set a further precedent which
“inured to the benefit of all states admitted later on an equal footing.”%>
The difference between Texas and Nevada, however, is that the former
was an independent republic when it entered the Union whereas Ne-
vada was created from land originally ceded to the federal government
by the Treaty of Guadalupe Hidalgo.’® The Act also relies on the
Northwest Ordinance of 1787 which “first proclaimed the ‘equal foot-
ing doctrine,” and the Treaty of Guadalupe Hidalgo which “affirms it
expressly as to the new states to be organized therein.”>’

These arguments only establish the existence of an equal footing
doctrine, a principle not denied by the federal government. Indeed, the
enabling legislation granting Nevada statehood in 1864°® declares that
Nevada was “admitted into the Union upon an equal footing with the

48. 44 US. (3 How.) 212 (1845).

49. Id. at 228-30.

50. 4.

51. NEev. REv. STAT. § 321.596(2)(a) (1979).

52. 44 U.S. (3 How.) at 220-21 (“All that part of Alabama . . . was ceded by the state of
Georgia to the United States, by deed bearing date the 24th day of Apnl 1802. . . ).

53. Seeid. at 225, 229.

54. NEev. REvV. STAT. § 321.596(2) (b) (1979).

55. Id.

56. L. MALL, supra note 37, at 1-5. See generally R. ELLIOTT, THE HISTORY OF NEVADA
(1973); R. RICHARDSON, TEXAS: THE LONE STAR STATE (3d ed. 1970); T. WREN, A HISTORY OF
THE STATE OF NEvADA (1904).

57. NEev. REv. StaT. § 321.596(2)(c) (1979).

58. Act of March 21, 1864, ch. 36, §§ 1-11, 13 Stat. 30-32.
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original states, in all respects whatsoever.”*® This equal footing clause
appears in all the enabling legislation admitting new states since 1796.5°
The principle of equality among the states has thus become a funda-
mental part of American law.

The equal footing principle appears to have been restricted in its
application, however, to require equality of political status and sover-
eignty rather than economic or territorial equality.’ The Supreme
Court has spoken of the equal footing doctrine as requiring “equality
of constitutional right and power” among the states.®?

The case of Cople v. Smith®® provides a good illustration of this
notion of constitutional equality. Under the enabling legislation that
admitted Oklahoma to the Union, Congress specified that the capital
should be located at Guthrie for at least seven years.®* After four years,
the Oklahoma legislature ordered the capital moved to Oklahoma City.
The Supreme Court upheld this action stating that “ ‘This’ Union was
and is a union of states, equal in power, dignity, and authority, each
competent to exert that residuum of sovereignty not delegated to the
United States by the Constitution itself.”®® The Court held that no
state could be deprived of any of the power constitutionally held by the
other states by virtue of a provision in its enabling act.® Therefore,
since the other states retained power to move their capitals, Oklahoma,
by virtue of its sovereignty as a state, could determine the proper loca-
tion of its seat of government.” Cople, it must be emphasized, dealt
with a state’s power to determine the location of its capital, a power
which comes close to the heart of state sovereignty.

Preadmission conditions that are not construed to affect equality
of political power, however, have been enforced by the Court. In
Stearns v. Minnesota 5® the Supreme Court upheld a provision in a
preadmission compact between the United States and Minnesota limit-
ing the state’s right to tax lands owned by the United States at the time
of admission which had subsequently been granted to a railroad.®®
This case provides an excellent vehicle for analysis of the equal footing
doctrine as applied to state claims on federal land. When Minnesota

59. 1d. § 1, at 30.

60. Coyle v. Smith, 221 U.S. 559, 567 (1911); EQUAL FooTING DOCTRINE, supra note 32, at
18-19, 38.

61. EqQuaL FOOTING DOCTRINE, supra note 32, at 22-25.

62. Escanaba Co. v. Chicago, 107 U.S. 678, 689 (1883).

63. 221 U.S. 559 (1911).

64. Id. at 564. See J. LONG, supra note 35, at 34.

65. 221 U.S. at 567.

66. Id. at 573-74.

67. Id. at 579. See Skiriotes v. Florida, 313 U.S. 69, 77 (1941).

68. 179 U.S. 223 (1900).

69. Id. at 253.
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was admitted to the Union “on the basis of full equality with all other
States,” there were large amounts of land belonging to the federal gov-
ernment within its boundaries.”® The Minnesota enabling act,”! which
authorized the formation of a state government, contains the following
provision pertaining to this public land:
The foregoing propositions herein offered are on the condition, that
the said convention which shall form the Constitution of said State
shall provide, by a clause in said constitution, or an ordinance, irrev-
ocable without the consent of the United States, that said State shall
never interfere with the primary disposal of the soil within the same, by
the United States, or with any regulations Congress may find neces-
sary for securing the title in said soil to bona fide purchasers thereof;
and that no tax shall be imposed on lands belonging to the United
States, and that in no case shall non-resident proprietors be taxed
higher than residents.”

Article II, section 3 of the Minnesota Constitution, drafted pursuant to

this enabling legislation, states:
The propositions contained in the [enabling] act of Congress . . . are
hereby accepted, ratified, and confirmed, and shall remain irrevoca-
ble without the consent of the United States; and it is hereby or-
dained that skis State shall never interfere with the primary disposal of
the soil within the same, by the United States, or with any regulations
Congress may find necessary for securing the title to said soil to bona
fide purchasers thereof; and no tax shall be imposed on lands belong-
ing to the United States, and in no case shall non-resident proprietors
be taxed higher than residents.”

Similar provisions exist in the enabling legislation and Constitu-
tion of Nevada. The applicable provision of the 1864 Nevada enabling
act’™ states:

That the people inhabiting said territory do agree and declare that

they forever disclaim all right and title to the unappropriated public

lands lying within said territory, and that the same shall be and re-

main at the sole and entire disposition of the United States . . .7
And an ordinance preceding the numbered articles of the Nevada Con-
stitution provides, in almost identical language:

In obedience to the requirements of [the enabling] act of Congress

. . . , this convention, elected and convened in obedience to said en-

abling act, do ordain as follows, and this ordinance shall be irrevoca-

70. 7d. at 243.

71. Act of February 26, 1857, ch. 60, §§ 1-5, 11 Stat. 166-67.
72. Id. § 5 (Fifth), at 167 (emphasis added).

73. MiInN. Consrt. art. II, § 3 (emphasis added).

74. Act of March 21, 1864, ch. 36, §§ 1-11, 13 Stat. 30-32.
75. Id. § 4 (Third), at 31.
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ble, without the consent of the United States and the people of the
State of Nevada:

. . . That the people inhabiting said territory do agree and de-
clare, that they forever disclaim all right and title to the unappropri-
ated public lands lying within said territory, and that the same shall

be and remain at the sole and entire disposition of the United States
76

Nevada now claims that the imposition upon the State of this con-
dition precedent to acceptance into the Union was an act beyond the
power of the Congress and is thus void.”” Minnesota made a similar
claim seventy-five years ago, which the Stearns Court rejected:

That these provisions of the enabling act and the Constitution, in

form at least, made a compact between the United States and the

state, is evident. In an inquiry as to the validity of such a compact

this distinction must at the outset be noticed. There may be agree-

ments or compacts attempted to be entered into between two states,

or between a state and the nation, in reference to political rights and

obligations, and there may be those solely in reference to property

belonging to one or to the other. That different considerations may
underlie the question as to the validity of these two kinds of com-
pacts or agreements is obvious. It has often been said that a state
admitted into the Union enters therein in full equality with all the
others, and such equality may forbid any agreement or compact limit-

ing or qualifying political rights and obligations; whereas, on the other

hand, a mere agreement in reference to property involves no question of

equality of status, but only of the power of a state to deal with the
nation or with any other state in reference to such property.’®

Because the case involved a “mere agreement in reference to property,”
the Court upheld the imposition of the condition upon the State.”® The
condition imposed by the Nevada enabling act is a similar agreement
concerning property, and thus, under the logic of Stearns, would prob-
ably be upheld against an equal footing challenge.

A more recent case involved California’s claim to soil and mineral
resources beneath coastal waters. In United States v. California *® Cali-
fornia sought to establish its claim to ownership of the marginal sea on
the basis of the equal footing doctrine. The Court rejected this claim,
holding that the United States possessed paramount rights to the soil
beneath the marginal sea as distinguished from soil under inland wa-

76. NEv. CoNnsT., Ordinance.

71. EQuAL FOOTING DOCTRINE, supra note 32, at 36-37, 55-66.
78. 179 U.S. at 244-45.

79. Id. at 244-45, 250.

80. 332 U.S. 19 (1947).
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ters.!

In 1950, a similar case involving the right of Texas to tidal oil de-
posits in the Gulf of Mexico reached the Court. Following the prece-
dent set by the California case, the Supreme Court in United States v.
Texas® held that any claim Texas may have had to the marginal sea
was relinquished to the United States when Texas ceased to be an in-
dependent nation and was admitted to the Union on an equal footing
with the existing states.?> The Court discussed its previous decision in
Stearns, further explicating the distinction between political rights and
economic standing under the equal footing doctrine:

The “equal footing” clause has long been held to refer to political rights

and fo sovereignty . . . . It does not, of course, include economic stat-

ure or standing. There has never been equality among the States in

that sense. Some States when they entered the Union had within

their boundaries tracts of land belonging to the Federal Government;
others were sovereigns of their soil. Some had special agreements
with the Federal government governing property within their borders

. . Area, location, geology, and latitude have created great diver-

sity in the economic aspects of the several States. The requirement of

equal footing was designed not to wipe out those diversities but to

create parity as respects political standing and sovereignty.®*

In the most recent case involving equal footing, Oregon v. Corvallis
Sand and Gravel Co.,*’ the issue was the same as that in the 1845 Ha-
gan case—the property rights of a state to the soil underlying its navi-
gable waters. Writing for the Court, Justice Rehnquist reaffirmed that
“[u]nder the equal footing doctrine ‘the new States since admitted have
the same rights, sovereignty, and jurisdiction . . . as the original states
possess within their respective borders.” 7% Relying heavily on the Ha-
gan decision, the Court upheld Oregon’s title to lands underlying navi-
gable waters within its boundaries and further stated that such title was
conferred “not by Congress but by the Constitution itself.”®” Corvallis,

81. /4. at 38.

82. 339 U.S. 707 (1950).

83. Id. at 717-18.

84, 7d. at 716 (emphasis added).

85. 429 U.S. 363 (1977).

86. Id. at 370,

87. 7d. at 374, 378. See text & notes 48-51 supra for a discussion of the Hagan holdmg

In Corvallis, the trial court had awarded part of the land in dispute to the Corvallis Sand &
Gravel Co. under the federal common law doctrine of avulsion. 429 U.S. at 367. The portion
awarded to Corvallis was not a part of the riverbed at the time Oregon was admitted to the Unjon;
the land was converted into the main channel of the Willamette River after a 1909 flood. /2. at
366-67. Corvallis had been mining in the disputed part of the riverbed for 40-50 years. /4. at 365.
Treating the issue as one “substantially related to the constitutional sovereignty of the States,” /2.
at 381, the United States Supreme Court reversed the lower courts and upheld the state’s conten-
tion that “by virtue of its sovereignty it was the owner in fee simple of the disputed portions of the
riverbed. . . .” Jd. at 365.
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like the other equal footing cases, provides no authority for a state’s
claim to ownership of @/ public lands within its borders, but rather
only to those lands underlying navigable waters within the state’s
boundaries.

The equal footing doctrine has consistently been construed as re-
quiring that new states upon admission be given political rights and
powers on a par with those of the original states. The doctrine prohib-
its Congress from imposing, by consent or otherwise, conditions on ad-
mission to statehood that infringe upon the political equality of the new
state in relation to existing states.®® As Stearns illustrates, however, the
doctrine does not prevent the imposition of conditions that affect only
proprietary, as opposed to political, powers of the new state.’® Al-
though the cases applying the equal footing doctrine to ownership of
the beds of navigable streams may at first glance appear inconsistent,
the Court has stated that “[d]Jominion over navigable waters and prop-
erty in the soil under them are so identified with the sovereign power of
government that a presumption against their separation from sover-
eignty must be indulged. . . .*° Thus, state ownership of land under-
lying navigable waters has been viewed by the Court as a political right
triggering application of the equal footing requirement, rather than as a
mere proprietary right.

Nevada argues that the equal footing doctrine should be extended
to encompass a state’s claim to all unappropriated public lands within
its boundaries.® The Nevada Attorney General’s office has acknowl-
edged that:

At this late date, any extension of the Equal Footing doctrine to en-
compass a colorable claim of title to the unappropriated public lands

by a new State would have to be accomplished by a decision of the

United States Supreme Court which recognizes as a necessary inci-

dent of internal sovereignty the dominion or eventual dominion of

the State over its unappropriated lands.*?

Such an extension of the equal footing doctrine appears to be highly

88. EqQuaL FooTING DOCTRINE, supra note 32, at 62. See text & notes 61-67 supra.
89. See text & note 69 supra.
90. United States v. Oregon, 295 U.S. 1, 14 (1935).
91. Nevada’s argument is as follows:
[T]hat at the time of statehood the new State is vested with absolute title to all unappro-
priated public lands within its borders by the operative effect of the equal footing doc-
trine. Further, that because the State’s title is conferred not by Congress but by the
Constitution itself, any disclaimers required by its enabling act would be ineffective to
derogate from the grant. Finally, on admission the force of the equal footing doctrine
havmgd?een spent, state law thereafter prescribes the manner and extent of disposition of
its lan

EquaL FooTING DOCTRINE, supra note 32, at 36-37.
92. Id. at 28.
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unlikely.*?

The Public Trust Doctrine

The second issue upon which the legal defense of the Sagebrush
Rebellion rests is the public trust doctrine. This doctrine views natural
resources as the res of a trust held for the benefit of all citizens by the
government as trustee.”* Nevada argues that the framers intended to
form a trust of the public lands; that public lands in Nevada held by
the BLM are part of the res of the trust; and that disposition of the
public lands by the federal government was mandatory.>® Since the
compact between the United States and Nevada was made in 1864,
only 2.1% of federal land within Nevada has moved from federal con-
trol to private ownership.’® Furthermore, in 1976, Congress passed the
Federal Land Policy and Management Act [FLPMAJ®’ which declared
a national policy of retaining the remaining public lands in federal
ownership unless some definite national interest requires disposal.®®
This failure of the federal government to dispose of the public lands is
argued to be a breach of the trust, requiring removal of Congress and
substitution of the State of Nevada as trustee.”

Nevada’s argument focuses on the intent of the founding fathers.
The first public lands were held in a trust formed under the Articles of
Confederation for the sole purpose of creating new states and disposing
of the land by sale to pay off the debts of the Revolutionary War.'®

93. Bur ¢f. National League of Cities v. Usery, 426 U.S. 833 (1976). In Usery, Justice Rehn-
quist, writing for the Court, held that Congress may not “wield its power in a fashion that would
impair the States’ ‘ability to function effectively in a federal system.”” /d. at 852 (quoting Fry v.
United States, 421 U.S. 542, 547 n.7 (1975))." Justice Rehnquist reasoned that wage and hour
determinations with respect to traditional state functions were beyond the reach of Congress
under the Commerce Clause because such matters were “essential to [the] separate and independ-
ent existence” of the states. /d. at 845. As Professor Tribe notes, Usery was the first Supreme
Court case in four decades to hold a congressional regulation of commerce to be an unconstitu-
tional intrusion on the sovereignty of state and local governments. L. TRIBE, supra note 33, § 5-
22, at 308 (1978). Tribe believes that Usery reflects a national mood of disenchantment with
centralized power and a desire for local autonomy. /7. at 309. This mood is, of course, reflected
in the Sagebrush Rebellion itself. Perhaps the rebels could use Usery in arguing that landholding
is a function “essential to the separate and independent existence” of the states. Recall that Jus-
tice Rehnquist characterized ownership of the beds of navigable rivers as “substantially related to
the constitutional sovereignty of the States” in Corvallis. Oregon v. Corvallis Sand & Gravel Co.,
429 U.S. 363, 381 (1977). An opinion authored by Justice Rehnquist on the constitutionality of
the Sagebrush Rebellion bill might well impose state sovereignty as a limit on federal landholding

wer.
po 94. F. TRELEASE, WATER Law 378-91 (2d ed. 1974); L. MALL, supra note 37, at 1-3, 2-11.

95. LEGISLATIVE COMMISSION OF THE LEGISLATIVE COUNSEL BUREAU OF THE STATE OF
NEVADA, BULLETIN No. 77-6: MEANS OF DERIVING ADDITIONAL STATE BENEFITS FROM PUBLIC
LANDS App. B, at 68 (1976) [hereinafter cited as BULL. No. 77-6].

96. NEv. Rev. STAT. § 321.596(3)(d) (1979).

97. Codified at 43 U.S.C. §8§ 1701-1782 (1976 & Supp. III 1979).

98. 7d. § 1701(a)(1).

99. BULL. No. 77-6, supra note 95, at 2, 50-52.

100. Zd. at 10-11.
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Nevada argues that the framers intended the “needful buildings”
clause!®! to be the sole and exclusive source of federal power to acquire
real property within a state.'> From this, Nevada infers that the fram-
ers intended the power to “dispose of’'%* unappropriated land to be a
mandatory power.'% Therefore, the argument goes, federal possession
of public lands within Nevada without the state’s consent, after a rea-
sonable period of time for Congressional disposal of the land has
passed, is unconstitutional.'®®

Despite this elaborate explanation, Nevada admits that it “has no
legally enforceable claim either to acquire these public lands from the
United States or to require the United States to offer them for public
sale.”1% In the first place, the argument relies mainly on Congressional
intent in 1789 that land would be disposed of to pay off the Revolution-
ary War debt. That disposal policy died long ago and was replaced
with a policy of retention of the public domain.'®” The new policy was
made explicit in the FLPMA; indeed, Congress indicated it had no in-
tention of disposing of the public lands.'® In view of this social
change, which the Constitution was intended to accommodate, Ne-
" vada’s reliance on 1789 intent has little merit.

Secondly, the federal government clearly has power to manage the
trust lands. In Zight v. United Stares,'® the federal government sought
an injunction to restrain the grazing of cattle on unappropriated public
lands without a federal permit.!!® Ruling in favor of the United States,
the Supreme Court defined the terms of the trust as follows:

The United States can prohibit absolutely or fix the terms on
which its property may be used. As it can withhold or reserve the
land it can do so indefinitely. . . . It is true that the “United States
do not and cannot hold property as a monarch may, for private or
personal purposes.” . . . But that does not lead to the conclusion that
it is without the rights incident to ownership, for the Constitution
declares, § 3, art. IV, that “Congress shall have power to dispose of
and make all needful rules and regulations respecting the territory or
the property belonging to the United States.” “The full scope of this
paragraph has never been definitely settled. Primarily, at least, it is a
grant of power to the United States of control over its property.”

101. U.S. CoNsT. art. 1, § 8, cl. 17.

102. ButL. No. 77-6, supra note 95, at 43-45,
103. U.S. CoNnsT. art. 4, § 3, cl. 2.

104. BuLL. No. 77-6, supra note 95, at 45.
105. /4.

106. Id. at 16.

107. L. MALL, supra note 37, at i.

108. See text & notes 97-98 supra.

109. 220 U.S. 523 (1911).

110. 7/d. at 524-25.
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“All the public lands of the nation are held in trust for the peo-

ple of the whole country.” . . . And it is not for the courts to say how

that trust shall be administered. That is for Congress to determine.

The courts cannot compel it to set aside the lands for settlement, or to

suffer them to be used for agricultural or grazing purposes, nor inter-

fere when, in the exercise of its discretion, Congress establishes a for-

est reserve for what it decides to be national and public purposes. In

the same way and in the exercise of the same trust it may disestablish

a reserve, and devote the property to some other national and public

purpose. These are rights incident fo proprietorship, to say nothing of

the power of the United States as a sovereign over the property belong-

ing to it MM
Under Light, it is for Congress to determine how the public trust shall
be administered. And in FLPMA, Congress has declared a national
policy of retention of the remaining public domain.''?> Far from man-
dating disposal, the public trust doctrine as embodied in FLPMA en-
compasses retention and preservation of public lands for the enjoyment
of future generations.

Third, while courts have permitted disposition of trust lands,!!?
there is no judicial authority for the proposition that disposition is
mandatory. The land in question was originally ceded in the Treaty of
Guadalupe Hidalgo to the federal government, not to the State of Ne-
vada.'™ Since the federal government holds the title to the land, both
legally under the treaty and equitably as trustee, it can dispose of the
land as long as it stops short of abdicating the public trust.!'> It is the
property clause of the Constitution which gives Congress the power “to
dispose of . . . the territory or other property belonging to the United
States.”!'® The property clause, however, has never been read to man-
date disposal of the public lands.

Finally, previous decisions of the Court have allowed limited dis-
position of lands held in trust, whereas Nevada is calling for the whole-
sale “return” of all public lands to the state. For example, in //inois
Central Railroad v. Illinois,'" the Illinois Legislature granted a large
area of land to the railroad that included a strip of waterfront running
for one mile along the central business district of Chicago.!'® The leg-
islature subsequently repealed the grant, and the Supreme Court up-

111, Jd. at 536-37 (emphasis added).

112. 43 U.S.C. § 1701(a)(1).

113. See Illinois Central R.R. v. Illinois, 146 U.S. 387, 452 (1892).
114. L. MALL, supra note 37, at 1-5.

115. See 1llinois Central R.R. v. Illinois, 146 U.S. 387, 452-53 (1892).
116. U.S. ConsrT. art. 4, § 3, cl. 2.

117. 146 U.S. 387 (1892).

118. 7d. at 448-49, 454,
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held the action.'” The Court did not prohibit every disposition of trust
lands to private parties;'?° neither did it mandate disposition. Rather,
the Court prohibited a state from abdicating “its trust over property in
which the whole people are interested . . . so as to leave them entirely
under the use and control of private parties.”'?! I/inois Central stands
for the proposition that when a state holds a resource in public trust,
the Court will look with considerable skepticism upon governmental
conduct that either restricts the availability of that resource or subjects
public uses of it to the self-interest of private parties.

It is expected that much of the land that would be returned to
Nevada under the Sagebrush Rebellion Act will move from state con-
trol into private hands.??> The Act itself refers to the need for taxable
property to generate revenue’ for local governments and the need to
protect the mining and livestock industries.'?®* The wholesale “return”
of the public lands to the state of Nevada for disposition into private
ownership may well amount to an abdication of the public trust pro-
hibited by Llinois Central.

CONCLUSION

The Sagebrush Rebellion, with its implications for the nature of
federalism in the United States, is more important as a political phe-
nomenon than as a legal issue. As this Article has shown, Nevada’s
constitutional claims, based on the equal footing and public trust doc-
trines, seem rather easily dispelled by previous Supreme Court deci-
sions dealing with control of public lands. Nonetheless, the passage of
the Nevada Sagebrush Rebellion bill has had a significant impact on
the current national political scene.

There are two ways to interpret the Rebellion. First, it may pre-

119. Id. at 449, 463-64.

120. 7d. at 452. The Court permitted disposition of trust lands in two circumstances only:
(1) grants of land on which valuable improvements would be built in aid of commerce, and
(2) grants which “do not substantially impair the public interest in the lands and water.” /d. at
452, 455-56. '

121. /4. at 453.

122. As a result of statements such as the one made by Attorney General Bryan before the
North Las Vegas Chamber of Commerce that several large companies are interested in investing
in mining and exploration in Nevada, many fear that once Nevada gains control of the land most
of it will be sold to private developers and speculators. Las Vegas Review Journal, Nov. 16, 1979,
§ B, at 4, col. 1. This has been the pattern in the past. At the time of statehood, 87% of the land in
Nevada was owned by the national government, 7% by the railroad, 2% by private entities, and 4%
by the state via land grants. Response to Issues Raised by Critics of the Sagebrush Rebellion, Coa-
LiTioN COMMENTS, Jan. 1980, at 12, 14 (publication of the Western Coalition Clearinghouse,
Carson City, Nevada). Most of this 4% was patented by the state to private ownership, with less
than 1% of the total land area of Nevada remaining under state control. /¢. For other comments
on this problem, see Starnes, Big Land Grab Would be Costly, Las Vegas Sun, Mar. 3, 1980, at 19,
col. 1; Starnes, Rape the Land for a Quick Buck, Las Vegas Sun, Mar. 2, 1980, at 23, col. 1.

123. NEv. REV. STAT. § 321.596(3)(c), () (1979).



1981] SAGEBRUSH REBELLION 281

sage “a revival of regionalism, a return to the old pattern of American
politics.”'2* During the past twenty years, regional interests have been
overshadowed by national concerns such as the Vietnam War and
Watergate. The Sagebrush Rebellion indicates that this pattern may be
breaking down. Although western states form a much less united front
than did their historical counterparts who participated in the War Be-
tween the States and the Populist movement of the Midwest, the issue
of public lands control has become a rallying theme. Creation and sup-
port of the Western Coalition, as well as the passage of Sagebrush-type
legislation in almost all the western states, demonstrate increasing co-
hesion.

The Sagebrush Rebellion can also be viewed as simply another
manifestation of the popular demand for less federal intervention and
more local autonomy. This desire for self-determination has arisen pri-
marily as the result of two factors: (1) increased mistrust of national
officials in reaction to the political fiascos and scandals of the past
twenty years, and (2) tremendous inflation rates in the United States
economy for which federal government spending is commonly blamed.
Citizens feel that government can operate more efficiently and also be
held more accountable if decisions are made closer to home. In no
policy area is this sentiment more prevalent than in the control of pub-
lic lands. Thus, the Sagebrush Rebellion can be seen as an attempt by
local political groups, both formal and informal, to limit the power of
the federal bureaucracy.

In view of the recent Presidential election, the implications of the
Sagebrush Rebellion may be much greater than first anticipated. Orig-
inally, Nevada officials had little hope of gaining control of public
lands through the courts; instead, they hoped merely to stimulate
enough interest to compel Congress to at least release some lands to the
state and perhaps even deregulate control over others.'”” Now that
Ronald Reagan has been elected, however, drastic changes may be
forthcoming. In the first place, Reagan campaigned on a platform of
less federal control and more local decisionmaking in domestic policy
areas.!?® Furthermore, his campaign manager and close advisor, Sena-
tor Paul Laxalt, is from Nevada and will undoubtedly have some influ-
ence over the President’s decisions on this issue. Reagan has also
appointed as Secretary of the Interior James Watt of Colorado, a man
who advocates federal deregulation and increased opportunities for ec-
onomic development in the private sector.'”” Finally, Reagan may

124. Mathews, Lubenow, Kasindorf & Borger, supra note 12, at 32.

125. See R. HOUGHTON & L. NAPPE, NEVADA LIFESTYLES AND LANDS 17-21 (1977).
126. See Goldman, Ronald Reagan Up Close, NEWSWEEK, July 21, 1980, at 24, 52.
127. Sagebrush Rebel ar Interior, NEWSWEEK, Jan. 5, 1981, at 17.



282 ARIZONA LAW REVIEW [Vol. 23

have the opportunity to make several appointments to the Supreme
Court during his administration; it is speculated that these appoint-
ments will be persons who may allow Nevada’s case to be heard, and
perhaps will even set aside precedent and rule in favor of the state’s
claim.



