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"Well ... yes, and here we go again."1 Another dispute over the
distribution of the resources created by the Boulder Canyon Project Act
(BCPA)2 has arisen among the states of Arizona, California, and Nevada.3

The present dispute involves the reallocation of the hydroelectric power
generated at Hoover Dam when the current power contracts expire in
1987.4 Arizona and Nevada assert that they are entitled to a greater share
of Hoover Dam power while California argues that it has a statutory right
to continue receiving its current share.

The original allocation of Hoover Dam energy, still in effect today, is
heavily weighted in favor of California. The California allottees receive
approximately sixty-four percent of the Boulder Canyon Project power.5

1. H.S. THOMPSON, THE GREAT SHARK HUNT 17 (1980).
2. 43 U.S.C. §§ 617-617u (1976 & Supp. IV 1980).
3. See Proposed General Consolidated Power Marketing Criteria or Regulations for Boul-

der City Area Projects, Revision, 47 Fed. Reg. 36,946, 36,94748 (1982) [hereinafter cited as Re-
vised Marketing Criteria]. This is not the first controversy that has arisen between the states with
respect to the Boulder Canyon Project, although the previous disputes were over water. See Ari-
zona v. California, 373 U.S. 546, 586 (1963) (BCPA and the water contracts entered into by the
Secretary of the Interior control the apportionment of Colorado River water among the states);
Arizona v. California, 298 U.S. 558, 571-72 (1936) (denying Arizona's petition for leave to file a
bill of complaint seeking, in effect, a judicial apportionment of unappropriated Colorado River
water among the states because of the impossibility of joining the United States, an indispensable
party, in the suit); Arizona v. California, 283 U.S. 423,437 (1931) (BCPA is a valid exercise of the
constitutional power to improve navigation).

4. See Revised Marketing Criteria, supra note 3. 43 U.S.C. § 617d (1976) authorizes the
Secretary of the Interior to contract for the generation and delivery of electrical energy but limits
the duration of the contracts to 50 years from the date when "such energy is ready for delivery."
The original power contracts had a 50-year duration. R. WILBUR & N. ELY, THE HOOVER DAM
POWER AND WATER CONTRACTS AND RELATED DATA 596 (1st ed. 1933) [hereinafter cited as
CONTRACTS]. The contract period was in accordance with the mandate of 43 U.S.C. § 617(c),
which required the Secretary to enter into contracts adequate to ensure amortization of the United
States' expenses within 50 years. See 43 U.S.C. § 617 (1976). The 50-year period covered by the
power contracts commenced on June 1, 1937. R. WILBUR & N. ELY, THE HOOVER DAM Docu-
MENTs 85 (2d ed. 1948) [hereinafter cited as DOCUMENTS]. Power will thus be available, as the
contracts expire, by May 31, 1987. Proposed General Consolidated Power Marketing Criteria or
Regulations for Boulder City Area Projects, 46 Fed. Reg. 46,864 (1981) [hereinafter cited as Pro-
posed Marketing Criteria].

5. Letter from Secretary of the Interior R. L. Wilbur to the Senate Committee on Appropri-
ations (June 17, 1930), in CONTRACTS, supra note 4, at 601.
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The remaining thirty-six percent of the power is divided equally between
Arizona and Nevada.6

California contends that it has, by contract and by statute, an absolute
right to a renewal of its present contracts in kind, including a right to all
energy now available to it.7 Arizona and Nevada, on the other hand, as-
sert that the BCPA granted each of the three states a mandatory right to
one-third of the entire Hoover Dam power output, and that the realloca-
tion of the Hoover power must be governed by this right, which takes pre-
cedence over California's asserted right of renewal.8 Both sides argue that
the Secretary of Energy has no discretion in allocating the Hoover power.9

The Western Area Power Administration (WAPA), the agency in
charge of marketing Hoover power, does not support either position.
WAPA believes that the Secretary has administrative discretion to estab-
lish new terms and conditions for contract renewal and is not bound either
to renew the existing contracts in kind or to grant each state a one-third
allocation of Hoover power.'0

The different positions taken by the parties interested in the upcoming
reallocation of Hoover power have resulted in part from a certain ambigu-
ity in the statute governing the power allocations. The BCPA grants both
a right of contract renewal and a preference to certain public entities, in-
cluding states and municipalities."1

6. Id
7. See id; California Hoover Allottees, Brief of the California Hoover Dam Power Allottees

re Rights of Renewal of Hoover Darn Power Contracts 1ll (Sept. 10, 1981) (filed with the Secre-

tary of Energy) [hereinafter cited as California Brief]; Statement of the California Hoover Allot-
tees at Western Area Power Administration (WAPA) Public Comment Forum, Las Vegas, Nevada
(Jan. 21, 1982). 43 U.S.C. § 617d(b) (1976) provides, among other things, that the holder of a
power contract for BCPA energy is entitled to a renewal of the contract upon the terms authorized
in the then-existing laws and regulations. The right of renewal is contained, in language identical
to that employed in the statute, in the contracts for Hoover power made between the Secretary of
the Interior and the California allottees. See Boulder Canyon Project General Regulations:
Leases and Contracts for Hoover Dam Power, arts. XVII & XVIII, in CoNTrAc's, supra note 4, at
114.

8. See Proposed Marketing Critieria,supra note 4, at 46,864; Joint Statement of the Arizona
Power Authority and the Nevada Colorado River Commission, WAPA Public Comment Forum,
Las Vegas, Nevada (Jan. 21, 1982); Attorney General of the State of Nevada, Legal Position of the
State of Nevada with Respect to the Next Allocation of Power from Hoover Dam 8-9, (Jan. 7,
1981) (filed with the Secretary of Energy) [hereinafter cited as Nevada Brief]. Arizona and Ne-
vada base their claim for a mandatory one-third allocation of the power on 43 U.S.C. § 617d(c),
which grants preference to applicants for electrical energy first to states and then to other public
entities. See 43 U.S.C. § 617d(c) (1976). The Act further provides that Arizona, California, and
Nevada shall have "equal opportunity as such applicants." Id

9. See California Brief, supra note 7, at 18-23; Nevada Brief, supra note 8, at 83. The origi-
nal authority to administer the power aspects of the Boulder Canyon Project was in the Secretary
of the Interior, who administered the program through the Southwestern Power Administration.
The Department of Energy Organization Act of 1977, however, transferred this function to the
Secretary of Energy. 42 U.S.C. § 7152(a)(1)(B) (West Supp. 1982). The Western Area Power
Administration (WAPA) of the Department of Energy is now in charge of marketing Hoover
power. See Proposed Marketing Criteria, supra note 4, at 46,864. The transfer has made no
change in the applicable provisions of the BCPA. See Id at 46,866.

10. See Proposed Marketing Criteria, supra note 4, at 46,864; WAPA Staff Discussion Paper
Concerning Boulder Canyon Project Issues 1-5 (Dec. 10, 1980) [hereinafter cited as WAPA Staff
Discussion Paper]. WAPA has stated, however, that the existing contractors will be offered new
contracts in individual amounts to be determined. Proposed Marketing Criteria, supra note 4, at
46,869.

I1. See 43 U.S.C. § 617d(b), (c) (1976).
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This Note will examine the major legal issue in the upcoming reallo-
cation of Hoover power under the BCPA: whether the statutory prefer-
ence for public entities can be applied in the reallocation process to enable
Arizona and Nevada to obtain a greater share of power despite Califor-
nia's asserted absolute right of renewal. In an attempt to resolve this issue,
this Note will examine the history of the BCPA, focusing particularly on
the factors leading to the original allocation of the energy and on the
sources of the conflict in the BCPA itself. Then, the legal positions of the
states and WAPA will be outlined, with an emphasis on how they view the
BCPA, its legislative history, and the relationship between the preference
and renewal clauses. Next, the operation of preference clauses in other
federal reclamation acts and the permissible extent of administrative dis-
cretion in the allocation of federal power to public and private customers
will be examined. Finally, this Note will suggest an argument that would
permit WAPA to exercise its discretion to grant Arizona and Nevada a
greater share of the Hoover power in accordance with well-established
principles of federal reclamation law.

HISTORY OF THE BCPA

The unequal original allocation of Hoover Dam power among Ari-
zona, California, and Nevada, the states of the lower Colorado River divi-
sion,12 resulted from the purposes for which the BCPA was enacted, the
economic conditions prevailing in the three states at the time, and the
overwhelming need to ensure repayment of the federal investment in the
dam, power plant, and appurtenant structures. 13 The BCPA was intended
primarily as a flood control, irrigation, and reclamation project rather than
as a power project.14 The major objective of the project was to provide for
the construction of Hoover Dam in order to alleviate the frequent and
destructive floods caused by the Colorado River in southern Arizona and
the Imperial Valley of California, to regulate the flow of the river and
make water available for irrigation by storing it in the reservoir, and to

12, The Colorado River Compact of 1922, adopted as part of the BCPA, 43 U.S.C. § 6171
(1976), divided the states having an interest in Colorado River water into an upper division and a
lower division. Arizona, California and Nevada are the states of the Lower Division. See The
Colorado River Compact of 1922, art. II, in DoCuMENTs, supra note 4, at Al8. The Boulder City
Area marketing area includes most of the Lower Colorado Basin, which is the area in Arizona,
California, Nevada, New Mexico, and Utah where waters drain into the Colorado River below
Lee's Ferry. DOCUMENTS, supra note 4, at A18; Revised Marketing Criteria, supra note 2, at
36,951.

13. See CONTRACTS, supra note 4, at 18. 43 U.S.C. § 617c(b) (1976) requires that the Secre-
tary provide for revenues by contract "sufficient to insure payment" within 50 years of all federal
expenses for operation and maintenance of the dam and power plant and repayment of all
amounts advanced to the Colorado River Fund, through which appropriations for the construc-
tion of the project were channeled pursuant to id. § 617a(b). This unique feature of the BCPA
provided that all expenses of building, operating and maintaining the dam, power plant, and other
aspects of the project-except for its flood control features, which were to be repaid through excess
revenues-would be repaid within 50 years by revenue derived from the sale of Hoover Dam
power and, to a lesser extent, Colorado River water. Id. § 617c(b). This provision was, in part,
necessitated by the immense cost of the project. See DOCUMENTS, supra note 4, at 45-47. The Act
made the obtaining of firm contracts adequate to ensure repayment within 50 years a condition
precedent to the appropriation of any money for the project. 43 U.S.C. § 617c(b) (1976).

14. See 43 U.S.C. § 617a(b), c(b) & d (1976).
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improve navigation on the river.'I The Act also authorized the construc-
tion of the All-American Canal, the source through which the Imperial
Valley was to receive Colorado River water.' 6 Additionally, the Act pro-
vided for ratification and incorporation of the terms of the Colorado River
Compact, the agreement apportioning the waters of the Colorado between
the Upper and Lower Division states. 17

Power was regarded as a secondary aspect of the project useful princi-
pafly as a source of revenue for financing the project.' 8 The BCPA pro-
vided that all expenses of operation, maintenance, and construction of the
dam and power plant were to be repaid within fifty years from the reve-
nues produced by contracts for the generation and delivery of electrical
energy and for the storage and delivery of water.' 9 The Act's requirement
that the sale of Hoover power be the primary means of financing the pro-
ject,20 when combined with the economic realities of the Boulder Canyon
Project Region, led to the unequal distribution of the power.21

In allocating the Hoover power by executing the power contracts, Sec-
retary of the Interior Ray Lyman Wilbur was governed by the premise that
the BCPA was "a water project and not a power project. Power is being
sold to build the dam; the dam is not being built to sell power." 22 To meet
the BCPA's repayment schedule, it was necessary for the Secretary to enter
into contracts with power users who were able to begin taking and paying
for the energy immediately. 23 Since southern California was the only area
in the region capable at the time of absorbing and paying for sufficient
energy to yield the revenues required by the BCPA,24 California customers

15. See Id § 617; DOCUMENTS, supra note 4, at 44. The Colorado ,River had a tendency, in
times of flood and when the silt deposits in its delta forced it to change course, to discharge
entirely into the Imperial Valley. P.L. KLEINSORGE, THE BOULDER CANYON PROJECT 14 (1941).
Moreover, the river had been navigable until it began discharging into the Imperial Valley in
1909, and it was used for trade until 1877, when the Southern Pacific Railway reached Yuma.
DOCUMENTS, supra note 4, at 2. The river's former navigability became highly important when
Arizona later attacked the BCPA's constitutionality, since the United States Supreme Court up-
held the Act as a constitutional exercise of Congress' power to regulate navigation. See Arizona v.
California, 283 U.S. 423 (1931).

16. See 43 U.S.C. § 617 (1976).
17. See id; DOCUMENTS, supra note 4, at 44.
18. See Letter from Secretary of the Interior R.L. Wilbur to Arizona Governor Phillips, in

CONTRACTS, supra note 4, at 607. 43 U.S.C. § 617 (1976) provides that the generation of electrical
energy shall be "a means of making the project... a self-supporting and financially solvent
undertaking." Id § 617e (1976 & Supp. IV 1980) provides that the dam and reservoir are to be
used "first, for river regulation and flood control; second, for irrigation and domestic uses and
satisfaction of present perfected rights. . .; and third, for power."

19. See 43 U.S.C. § 617a(b), c(b) & d (1976).
20. Id § 617.
21. See CONTRACTS, supra note 4, at 601.
22. Id at 607.
23. See id at 18. "The allocation of the energy was undertaken on the premise that the

project act required that the public interest be the governing factor and that the first requisite in
protecting the public interest was to provide adequate security for the taxpayers' money." Id

24. Id at 17. There was, however, no problem in finding prospective customers for tie
power. An invitation for applications for the purchase of power was published on September 10,
1929, and by October 1, 1929, the Secretary had received 27 applications for power. Id at 17-18.
Although some of these applications were conditional or indefinite, the total amount of energy
applied for was well over three times the amount available. Id at 18. The City of Los Angeles
and Southern California Edison each applied for the entire power output, while the Metropolitan
Water District asked for one-half and Nevada, as a state, applied for one-third. Id at 17-18.
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received the greatest share of the energy in the original allocation. Neither
Arizona nor Nevada, the two other states in the region the BCPA was
intended to benefit, 25 was in a position to contract for the use of any power
within its borders, although Nevada attempted to do S0.26

Accordingly, after negotiations were held among the Secretary, Ne-
vada, California, and the California power interests, the Secretary allotted
one hundred percent of the firm energy27 produced at Hoover Dam to Cal-
ifornia customers. Of that, thirty-seven percent of the power was allotted
to the City of Los Angeles, thirty-six percent to the Metropolitan Water
District, a municipal corporation formed to transport Colorado River
water to California, and twenty-seven percent to Southern California
Edison.28 Significantly, the revenue from the sixty-four percent of the firm
energy that was allotted to Southern California Edison and the City of Los
Angeles, the only two interests with a sufficient need for, and ability to pay
for, that amount of power at the time,29 was alone enough to amortize the
entire estimated cost of the dam within the required fifty years.30 The al-
lotment of the remaining thirty-six percent of available firm energy to the
Metropolitan Water District, for use in pumping water to southern Cali-
fornia through the aqueduct authorized in the project, reflects the BCPA's
emphasis on water aspects of the project.3 '

The allotments to Los Angeles and Southern California Edison, how-
ever, were made subject to withdrawals of power by Arizona and Nevada
and by several smaller California municipalities. 3 2 Citing the need to se-

25. See Arizona v. California, 373 U.S. 546, 552-560 (1963); Proposed Marketing Criteria,
supra note 4, at 46,867. The current marketing area for Boulder Canyon Project (BCP) power is
southern California, southern Nevada, most of Arizona, and a small part of New Mexico. Id

26. See CONTRACTS, supra note 4, at 18.
27. Firm energy is dependable energy calculated on the basis of anticipated stream flow.

Arizona Power Auth. v. Morton, 549 F.2d 1231, 1236 n.20 (9th Cir. 1977).
28. Letter from Secretary of the Interior R.L. Wilbur to the Senate Committee on Appropria-

tions (June 17, 1930), in CONTRACTS, supra note 4, at 601-02.
29. Id Southern California Edison and the City of Los Angeles also agreed to lease and

operate the power-generating facilities at the dam, although permanent title to the power plant
remains in the United States. Id at 594-95. 43 U.S.C. § 617e (1976 & Supp. IV 1980) authorizes
the Secretary to lease the dam's power units, in his discretion, or in the alternative, to lease the use
of water for generation of power. The lease requires Southern California Edison and the City of
Los Angeles to generate power at cost for all other allottees. CONTRACTS, supra note 4, at 594.

30. CONTRACTS, supra note 4, at 593. The power was sold at the rate of 1.63 mills per kilo-
watt-hour for firm energy and 0.5 mills per kilowatt-hour for secondary energy. Id

31. Id at 602. Metropolitan also was allocated all secondary power, the surplus power fluc-
tuating with wet and dry season cycles, generated at the dam. Id Since Metropolitan had not yet
financed its aqueduct and would not be able to take or use power until the dam and aqueduct
were built, however, this allotment was not considered in the amortization calculations. Id The
64% required to be paid for by the City of Los Angeles and Southern California Edison until the
states began taking and paying for their allotments was itself sufficient to ensure amortization. Id
at 601; see supra text accompanying note 30. The allotment of power to Metropolitan was in
excess of that needed to pump the water. Consequently, Metropolitan later contracted with the
Secretary, the City of Los Angeles, Southern California Edison, and a smaller power user to resell
its unused firm energy to the City of Los Angeles and Southern California Edison for the duration
of the 50-year allotment. See DOCUMENTS, supra note 4, at A455.

32. Letter of Secretary of the Interior R.L. Wilbur to the Senate Committee on Appropria-
tions (June 17, 1930), in CONTRACTS, supra note 4, at 601. The California municipalities of
Pasadena, Burbank, and Glendale were allotted a total of approximately six percent of the avail-
able Hoover firm power, to be taken from the Los Angeles and Southern California Edison allot-
ments. Id
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cure a "wide regional benefit" from the power, the Secretary allocated
eighteen percent of the Hoover firm energy to Arizona and eighteen per-
cent to Nevada, to be taken as the states became able to utilize and pay for
the power.33 Therefore, Los Angeles and Southern California Edison ac-
tually have a firm entitlement, after allowing for the withdrawal rights of
the states and municipalities, to nineteen percent and nine percent of the
Hoover firm energy respectively.34 Despite these reductions from the orig-
inal allocations, California interests still receive sixty-four percent of the
Hoover power. Thus, the ability of the California customers to begin pay-
ing for power immediately, coupled with the project's primary purpose of
creating a reliable supply of water for irrigation and domestic use, led di-
rectly to the allocation of sixty-four percent of the firm energy to the Cali-
fornia allottees and only eighteen percent each to Arizona and Nevada.35

Since the original allocation of power resulted from the overriding
need to finance the project, and this need is no longer of dominant con-
cern, new concerns may affect the reallocation of the power in 1987. The
federal investment in the dam and power plant will presumably be fully
amortized by 1987, and Arizona and Nevada presently have a greater need
for, and capacity to take, Hoover power. The issue regarding reallocation
of power thus will be whether, in the absence of the factors that led to the
original allocation, continuation of the existing allocation is mandated or
forbidden by the terms of the BCPA.

THE SOURCES OF THE CONFLICT IN THE BCPA

The issues involved in the controversy over the reallocation of the
power are whether the BCPA 1) grants an absolute right of renewal of the
original contracts, including the existing allocation of power,36 2) grants
each state an absolute right to one-third of the Hoover power output,3 7 or
3) leaves the allocation of the power to the Secretary's discretion, a discre-
tion that may be limited only by the requirements that the allocation be in
the public interest of the region and that the power go first to states and
municipalities.

38

33. Id In this way, the Secretary ensured a source of revenue adequate to amortize the dam's
costs, while attempting to spread the power throughout the region. Under the original allotment,
Los Angeles and Southern California Edison were required to pay for and were able to use 370
and 27% respectively until the states and municipalities contracted for their allotment of power.
Id Arizona and Nevada were entitled to contract for their shares at any time during the 50-year
amortization of the project but were not under any firm obligation ever to take the power, since
they could both take and relinquish it, on notice, at any time during the 50-year period. Id
Nevada exercised its drawback privilege to begin taking energy in 1936. Arizona did not execute
a contract until 1945, and began taking energy in 1948. DOCUMENTS, supra note 4, at 72.

34. COTRACrs, supra note 4, at 601; see supra notes 28-33 and accompanying text.
35. The California allottees contracted and dealt directly with, first, the Department of Inte-

rior and now with WAPA. The power allotted to Arizona and Nevada is sold to and channeled
through the state agencies, the Arizona Power Authority (APA) and the Nevada Colorado River
Commission (NCRC). See generally DOCUMENTS, supra note 4, at A301-A471; Statement of the
APA and the NCRC, WAPA Public Comment Forum, Las Vegas, Nevada (Jan. 21, 1982).

36. See California Brief, supra note 7, at 5; infra notes 122-44 and accompanying text.
37. See Nevada Brief, supra note 8, at 8-9; infra notes 70-94 and accompanying text.
38. See WAPA Staff Discussion Paper, supra note 10; infra notes 179-207 and accompanying
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The primary issue is whether the Act's preference for states and other
political entities as contractors for Hoover power39 takes precedence over
the right of renewal provided for existing contractors by the statute.40 This
apparent conflict can be seen in sections 617d(b) and (c) of the BCPA.41

The resolution of this issue requires a determination of the extent of the
Secretary's discretion to modify either the right of renewal or the prefer-
ence right and the extent to which the awarding of contracts to preference
customers is subject to the Act's public interest criteria.42

Section 617d(b) of the BCPA, the right of renewal clause asserted by
California to provide an absolute right of renewal for current power con-
tract holders43, provides:

The holder of any contract for electrical energy shall be entitled
to a renewal thereof upon such terms and conditions as may be au-
thorized or required under the then existing laws and regulations,
unless the property of such holder dependent for its usefulness on a
continuation of the contract be purchased or acquired and such
holder be compensated for damages to its property, used and useful
in the transmission and distribution of such electrical energy and not
taken, resulting from the termination of the supply.44

This subsection directs that the contracts for electrical energy be renewed,
unless the holder is in default on the contract or unless compensation is
paid for the taking or damaging of property used in transmitting and dis-
tributing the Hoover energy.45 The renewal clause was intended to protect
the contractors' investments in distribution facilities for Hoover power and
their customers, who depended on the continued flow of this energy.46

Given the BCPA's requirement that power revenues pay for the project
and that allottees receive no interest in the dam or power plant,47 the right
of renewal was accorded both to encourage power interests to contract for
Hoover power and to protect their massive investments in transmission
lines and other facilities.48

39. See 43 U.S.C. § 617d(c) (1976). The BCPA provides that preference shall be given in
accordance with the policy of the Federal Power Act. Id The Federal Power Act gives preference
to states and municipalities. 16 U.S.C. § 800(a) (1976). The BCPA modifies this slightly by giving
states priority over all other preference customers. 43 U.S.C. § 617d(c) (1976). Thus, preference is
given in sales of Hoover power first to states and then to municipalities, including irrigation,
electrical, and water districts. See id § 617k.

40. See 43 U.S.C. § 617d(b) (1976). This conflict has been caused by the original allocation
of power to Southern California Edison, a nonpreference customer. If this allocation is renewed,
the terms of the preference clause will be violated. See supra notes 22-35 and accompanying text.

41. 43 U.S.C. § 617d(b) & (c) (1976).
42. See id § 617d(c). This section incorporates the public interest policy regarding conflict-

ing applications for power licenses expressed in the Federal Power Act, 16 U.S.C. § 800 (1976).
43. See infra notes 126-44 and accompanying text.
44. 43 U.S.C. § 617d(b) (1976).
45. See id
46. Citizens Utils. Co. v. United States, 149 F. Supp. 158, 162 (Ct. CL 1957), cert. denied, 355

U.S. 892 (1958) (extending right of renewal to an Arizona utility which had entered into a tempo-
rary contract for Hoover power allotted to but unused by the Metropolitan Water District). See
infra notes 136-42 and accompanying text.

47. See 43 U.S.C. §§ 617c(b), d & e (1976 & Supp. IV 1980); California Brief, supra note 7, at
14; supra note 13-20 and accompanying text.

48. See Citizens Utils. Co. v. United States, 149 F. Supp. 158, 162 (Ct. Cl. 1957); California
Brief, supra note 7, at 13-15. 43 U.S.C. § 617d(d) (1976) requires that any agency receiving over
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Although mandatory on its face, the right of contract renewal may be
subject to the Secretary's discretion. Section 617d(b) provides that renew-
als shall be granted upon "such terms and conditions as may be authorized
or required under the then existing laws and regulations. ' 49 Section 617d
requires the Secretary to prescribe "general and uniform regulations...
for renewals" granted under section 617d(b).50 Therefore, renewals of
power contracts may be subject to secretarial discretion as expressed in the
regulations. In prescribing those regulations, the Secretary may well have
the option of reducing the amount of power available under the contracts
being renewed.5'

Section 617d(c) of the BCPA is the preference clause that has come
into conflict with the renewal clause because of the original power alloca-
tion.52 That section, which Nevada and Arizona construe as granting each
state an absolute right to one-third of the Hoover power,53 provides that
the Secretary shall resolve conflicting applications in accordance with the
public interest and with the policy expressed in the Federal Power Act. It
grants, however, a special preference to the states of Arizona, California,
and Nevada, awarding them a right over all other applicants to purchase
electric energy for use in the state.54 The clause operates to grant states
and municipalities a priority in the contracting process by its reference to
the Federal Power Act.55 Because of this incorporation of the Federal
Power Act's policy, the BCPA provides that in the case of conflicting appli-
cations deemed equally well-adapted to conserve and utilize the project
resources in the public interest, the contract shall be awarded to the public
entity applying for the power.56 On its face, therefore, the BCPA prefer-

100,000 firm horsepower under a contract must permit another agency receiving less than 25,000
firm horsepower to use its transmission lines.

49. 43 U.S.C. § 617d(b) (1976).
50. Id § 617d.
51. See Yuma-Mesa Irrig. & Drainage Dist. v. Udall, 253 F. Supp. 909, 912 (D.D.C. 1965)

(Secretary had statutory authority to reduce amount of water available to an irrigation district
holding a water contract during a time of drought).

52. See supra notes 22-35 and accompanying text.
53. See Nevada Brief, supra note 8, at 71; infra notes 70-94 and accompanying text.
54. 43 U.S.C. § 617d(c) (1976) provides that:
In case of conflicting applications, if any, such conflicts shall be resolved by the said
Secretary, after hearing, with due regard to the public interest, and in conformity with
the policy expressed in the Federal Power Act as to conflicting applications for permits
and licenses, except that preference to applicants for the use of water and appurtenant
works and privileges necessary for the generation and distribution of hydroelectric en-
ergy, or for delivery at the switchboard of a hydroelectric plant, shall be given, first, to a
State for the generation or purchase of electric energy for use in the State, and the States
of Arizona, California, and Nevada shall be given equal opportunity as such applicants.

55. See 16 U.S.C. § 800(a) (1976) which provides:
n issuing preliminary permits hereunder or licenses where no preliminary permit

has been issued and in issuing licenses to new licensees under section 808 of this title the
Commission shall give preference to applications therefor by States and municipalities,
provided the plans for the same are deemed by the Commission equally well adapted, or
shall within a reasonable time to be fixed by the Commission be made equally well
adapted, to conserve and utilize in the public interest the water resources of the region;
and as between other applicants, the Commission may give preference to the applicant
the plans of which it finds and determines are best adapted to develop, conserve, and
utilize in the public interest the water resources of the region, if it be satisfied as to the
ability of the applicant to carry out such plans.

56. See 43 U.S.C. § 617d(c) (1976).

[Vol. 24



HOOVER DAM ENERGY

ence clause appears to operate as a "tie-breaker" by ensuring that, when
two applications are found to be equally in the public interest, the Secre-
tary will award the contract to a state or municipality over a private power
customer.57 This provision operates in much the same way as the prefer-
ence clauses in other federal power and reclamation projects, 58 with one
significant change. Instead of placing all preference customers on an equal
footing, as do the other federal acts, 59 the BCPA gives states contracting
for Hoover power for use within the state priority over other preference
customers.

60

The policy underlying the use of preference clauses favoring the sale
of power to public entities is simply to ensure the widest possible distribu-
tion of the benefits of low-cost electric energy produced at public expense,
rather than to permit the monopolization of the power by private utili-
ties.61 Preference clauses encourage widespread distribution of federal
power by fostering sale to states, municipalities, and other public agencies
and requiring the sale of power at the lowest possible rates consistent with
the public interest and sound business principles.62 Consideration of these
factors tends to make the sale of power to preference entities subject to
administrative discretion.63 It has been held consistently that the Secretary
has broad discretion, in accordance with his duty to preserve project effi-
ciency, in deciding whether and on what terms power will be sold to pref-
erence customers. 64

If the preference clause does act as a tie-breaker, 65 the Secretary's
finding that the conflicting applications are equally in the public interest 66

57. See id This is the interpretation given the clause by WAPA, which asserts that the pref-
erence clause is a "tie-breaker" applicable only when the Secretary's discretion finds two conflict-
ing applications equally well adapted to serve the public interest. WAPA Staff Discussion Paper,
supra note 10, at 5-6.

58. See, e.g., Federal Power Act, 16 U.S.C. § 800(a) (1976); Flood Control Act of 1944, 16
U.S.C. § 825 (1976); Reclamation Project Act of 1939, 43 U.S.C. § 485h(c) (1976); Colorado River
Basin Project Act, 43 U.S.C. § 1554 (1976) (incorporating 43 U.S.C. § 485h(c)).

59. See supra note 58.
60. See 43 U.S.C. § 617d(c) (1976). This modification probably was engendered by the no-

tion that, since Arizona and Nevada owned the bed of the Colorado River, a navigable stream
(Arizona v. California, 283 U.S. 423, 437 (1931)) upon which the dam was built, these states were
entitled to a "preferred right" to the energy generated at the dam. Hearings on HA .5773 Before
the House Comm. on Irrigation and Reclamation, 70th Cong., 1st Sess. 28 (1928). Nevada and
Arizona partially rest their claim to one-third of the Hoover power on this notion. See Nevada
Brief, supra note 8, at 67; infra notes 81-85 and accompanying text.

61. See City of Santa Clara v. Andrus, 572 F.2d 660, 667-68 (9th Cir. 1978) (interpreting
Reclamation Act of 1939); Disposition of Surplus Power Generated at Clark Hill Reservoir Pro-
ject, 41 Op. Att'y Gen. 236, 246-48 (1955) (interpreting Flood Control Act of 1944).

62. See Santa Clara v. Andrus, 572 F.2d 660, 667 (9th Cir. 1978); Disposition of Power Gen-
erated at Clark Hill Reservoir Project, 41 Op. Att'y Gen. 236, 239 (1955).

63. To a certain extent the Secretary's allocation of power under a preference clause is not
subject to judicial review. See City of Santa Clara v. Andrus, 572 F.2d 660, 666-68 (9th Cir. 1978);
infra notes 285-90 and accompanying text.

64. See City of Santa Clara v. Andrus, 572 F.2d 660, 667 (9th Cir. 1978); Arizona Power
Auth. v. Morton, 549 F.2d 1231, 1241 (9th Cir. 1977); Arizona Power Pooling Ass'n v. Morton, 527
F.2d 721, 727 (9th Cir. 1975).

65. See supra note 57 and accompanying text.
66. See 43 U.S.C. § 617d(c) (1976); Interpretations of Certain Provisions of the Boulder Can-

yon Project Act," 53 Int. Dec. 1, 7-8 (1930) [hereinafter cited as Interpretations of BCPA]; WAPA
Staff Discussion Paper, supra note 10, at 5-6; supra notes 52-60 and accompanying text.
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clearly involves the use of discretion. 67 It is here, however, that a certain
ambiguity arises within the preference clause of the BCPA itself. The gen-
eral provision of the Federal Power Act cited in the BCPA clearly makes
preference rights subject to "public interest criteria, as decided by the Sec-
retary." 68 Because the sentence of the BCPA granting the states a special
preference is set off from the public interest criteria by an "except that"
clause,69 an argument can be made that the BCPA's intent is to exempt
states from these criteria. It is this special preference right, which may not
be subject to any form of secretarial discretion, that is the statutory provi-
sion over which the controversy has arisen between the states regarding
their respective rights to power.

THE NEVADA-ARIZONA POSITION

Arizona and Nevada, through the Nevada-Colorado River Commis-
sion and the Arizona Power Authority, take the position that section
617d(c) of the BCPA creates a mandatory right in California, Arizona, and
Nevada to one-third each of the entire power output of Hoover Dam.70

Arizona and Nevada argue that this interpretation is necessitated by the
Act's language,71 its legislative history,72 and its original administrative
implementation.73 The two states assert that this right to one-third of the
power takes precedence over any renewal rights under section 617d(b) of
the Act if compensation is paid to any current power allottee for the losses
occasioned by nonrenewal of its contract. 74 They also argue that this right
is not subject to any form of administrative discretion based on the public
interest criteria of section 617d(c) of the Act.75

The State Preference

Nevada and Arizona initially argue that the plain language of section
617d(c) that preference "shall be given, first, to a state for the generation or
purchase of electric energy for use in the state, and the states of Arizona,
Nevada, and California shall be given equal opportunity as such appli-
cants," 76 gives each state a "super-preference" right to a minimum of one-
third of the Hoover power output.7 7 Nevada finds its primary support for

67. See City of Santa Clara v. Andrus, 572 F.2d 660, 666-68 (9th Cir. 1978).
68. See 43 U.S.C. § 617d(c) (1976); Interpretations of BCPA, supra note 66, at 7; WAPA Staff

Discussion Paper, supra note 10, at 5-6; supra notes 52-57 and accompanying text.
69. See 43 U.S.C. § 617d(c) (1976).
70. See Proposed Marketing Criteria, supra note 4, at 46,864; Joint Statement of the APA

and NCRC, supra note 8; Nevada Brief, supra note 8, at 8-9.
71. See infra notes 76-80 and accompanying text.
72. See infra notes 81-85 and accompanying text.

73. See Nevada Brief, supra note 8, at 8-9.
74. Id
75. Id See 43 U.S.C. § 617d(b) (1976) (providing for renewal unless compensation is paid

for the taking or loss of usefulness of property used in transmitting and distributing Hoover power
under the existing contract); id § 617d(c) (providing that the Secretary apply the preference in the
case of conflicting applications with "due regard for the public interest" and in accordance with
the policy of the Federal Power Act).

76. 43 U.S.C. § 617d(c) (1976).
77. See Nevada Brief, supra note 8, at 69-70. Nevada terms this allegedly mandatory right a

"super-preference." Id at 68.
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this contention in the Senate Committee report of the final bill. This re-
port states that the portion of section 617d(c) relating to preference "gives
each of the adjacent states exclusive right to contract for. . up to one-
third of the total power output .. -"78 Thus, the meaning given by Ari-
zona and Nevada to the "except that" clause of section 617d(c),79 is not
that it simply gives the states priority over other preference customers, but
that it instead gives each state an absolute right, above all others, to take
one-third of the Hoover power.80

Nevada and Arizona find further support for this contention in the
apparent purpose for which Congress adopted section 617d(c). In the 1927
Pittman Resolution, 8' based upon the well-established principle that the
states hold title to the bed beneath navigable waters,8 2 the United States
Senate and the Colorado Basin states recognized that states would receive
a preferred right to purchase hydroelectric energy in partial compensation
for the use of their land as the Hoover Dam site.83 Consequently, the pref-
erence clause was adopted to compensate the states and to recognize the
equities created in the states by this use of their lands.84 Arizona and Ne-
vada argue that section 617d(c), as adopted, accordingly was intended to
grant each state a right to one-third of the Hoover power output, since
their lands were used for Hoover Dam.85

Not only do Nevada and Arizona contend that the "super-preference"
right to one-third of the Hoover power is supported by the legislative his-
tory with respect to the Pittman Resolution,86 but they also contend that
Secretary Wilbur recognized each state's right to one-third of the Hoover
power in the original allocation. In a 1930 letter to Nevada Senator Oddie,
Secretary Wilbur offered Nevada the chance to take one-third of the Hoo-

78. S. REP. No. 592, 70th Cong., 1st Sess. 4 (1928).
79. 43 U.S.C. § 617d(c) (1976); see supra notes 52-69 and accompanying text.
80. See Nevada Brief, supra note 8, at 69-70.
81. The Pittman Resolution, October 4, 1927, introduced in the Senate, 69 CONG. REc. 9886-

89 (1927), was adopted by the seven Colorado River Basin states in a unanimous vote with only
California abstaining. See Nevada Brief, supra note 8, at 58 n.80. The resolution provided, in
relevant part, that "the state or states upon whose land a dam or reservoir is built by the U.S.
Government... to generate hydroelectric energy are entitled to the preferred right to acquire the
hydroelectric energy so generated." 69 CONG. REc. 9886-89.

82. See Bonelli Cattle Co. v. Arizona, 414 U.S. 313, 318-23 (1973) (title to beds beneath
navigable waters vests in the sovereign and is held in public trust for the protection of navigation).
The Colorado River is a navigable stream, Arizona v. California, 283 U.S. 423, 427 (1931), and the
BCPA was enacted, at least in part, to improve navigation on the Colorado. 43 U.S.C. § 617
(1976). Therefore, Arizona and Nevada hold title to the beds upon which Hoover Dam was built.

83. See Nevada Brief, supra note 8, at 56-58. California was apparently placed on an equal
footing with Arizona and Nevada with respect to the distribution of power under the Pittman
Resolution because California's irrigation and flood control needs prompted the project. Id at 67.

84. See, e.g., Hearings on H.A 5773 Before the House Comn on Irrigation and Reclamation,
70th Cong., Ist Sess. 28 (1928); Hearings on S. 728 Before the Senate Coma. on Irrigation and
Reclamation, 70th Cong., 1st Sess. 184-87 (1928); Senate Debate on S. 728, 69 CONG. REc. 9886-
89 (1928) (remarks of Arizona Senator Hayden).

The amendment to § 617d(c) containing the language that became law was introduced for-
mally in the House as being in recognition of the rights of the states as delineated in the Pittman
Resolution. See 69 CONG. REC. 9652-54 (1928); Nevada Brief, supra note 8, at 62-65.

85. See Nevada Brief, supra note 8, at 67. The contention that the § 617d(c) preference for
states resulted from recognition of this right of the states and the Pittman Resolution rationale has
some support in the legislative history. See supra notes 81-84 and accompanying text.

86. See Nevada Brief, supra note 8, at 56-67; see supra notes 81-85 and accompanying text.
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ver power for use within the state if a firm contract could be executed
within six months.87 Nevada was unable at the time either to use or pay
for one-third of the power.88 Nevada and Arizona contend, however, that
in offering Nevada one-third of the Hoover power, Wilbur was acting in
recognition of Nevada's "super-preference" right.89 The states assert that,
in accordance with the rule that the interpretation of a statute by the ad-
ministrative body implementing it is entitled to great weight, 90 Wilbur's
action in recognition of the "super-preference" right asserted by Arizona
and Nevada is entitled to deference in interpreting the statute.91

Nevada and Arizona further assert that this "super-preference" right,
by its own terms, applies in all allotments of Hoover power, and did not
terminate after the original allotment.92 This argument is based upon sec-
tion 617d, which contemplated that new contracts would be made fifty
years after the first delivery of power.93 Thus, for Arizona and Nevada,
the terms of section 617d(c), which on their face apply to all contracts for
the generation, sale, distribution, and delivery of electrical energy, will ap-
ply on renewal, activating the "super-preference" right.94

Right of Renewal

Closely related to, and flowing from, this argument is the contention
of the two states that the "super-preference" right takes precedence over
the right of contract renewal provided in section 617d(b). 95 As Nevada
and Arizona assert, the right of renewal granted in section 617d(b) is not
absolute, but is instead qualified by the "unless" clause of that section.
That clause provides that renewal need not be granted if the transmission
lines and other facilities owned and used by the contractor to take Hoover
power are purchased and if damages are paid for any effect on property
that is not taken.96

This provision had its genesis in two early versions of the BCPA, the

87. Letter from Secretary of the Interior R.L. Wilbur to Senator Oddie (Mar. 24, 1930), in
Hearings on HA 12902 Before House Comm on Approprialions, 71st Cong., 2nd Sess. 80 (1930).

88. See Nevada Brief, supra note 8, at 120. The state therefore chose to accept the 18,o
allotment withdrawable from the allotments of the City of Los Angeles and Southern California
Edison. See Letter from Secretary of the Interior Wilbur to the Senate Committee on Appropria-
tions, in CoNTRACTs, supra note 4, at 601. See supra notes 22-35 and accompanying text.

89. Nevada Brief, supra note 8, at 119.
90. See, eg., Quern v. Mandley, 436 U.S. 725 (1978); Udall v. Tallman, 380 U.S. 1 (1965);

Power Reactor Dev. Co. v. International Union of Elect., 367 U.S. 396 (1961).
91. See Nevada Brief, supra note 8, at 88.
92. See id at 10.
93. Seeid at 11; 43 U.S.C. § 617d(a) (1976). Section 617d(a) provides that "[n]o contract for

electrical energy... shall be of longer duration than fifty years from the date at which such
energy is ready for delivery." Id

The original contract with the City of Los Angeles was for a 50-year period, and the other
contracts, which took effect shortly after the energy was ready for delivery to the city, were sched-
uled to terminate when the city's did. See CoNTRACTS, supra note 4, at 63; supra note 4 and
accompanying text.

94. See Nevada Brief, supra note 8, at 10, 12.
95. 43 U.S.C. § 617d(b) (1976); Nevada Brief, supra note 8, at 16-17; see supra notes 43-51

and accompanying text.
96. See 43 U.S.C. § 617d(b) (1976); Nevada Brief, supra note 8, at 15-17; supra notes 43-51

and accompanying text.
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first two Swing-Johnson bills.97 Those proposals attempted to incorporate
the provisions of the Federal. Power Act with respect to recapture of the
original licensee's license upon its termination by the United States or mu-
nicipalities.98 The original Swing-Johnson bills, in language similar to
that of the Federal Power Act, provided that the Secretary either could sell
perpetual rights to a certain amount of water for power generation to a
political subdivision, or could lease power privileges to a governmental or
nongovernmental body for a fifty-year period.99 At the end of this period,
the United States could take over the lessee's property upon the payment
of proper compensation or make a lease with a new lessee who would
make the required compensation.100 Nevada and Arizona point out that
the original proposal, like the Federal Power Act, was intended to grant
the lessee a permanent right to the power subject to these recapture provi-
sions.101 Thus, it was intended that at the end of the fifty-year period, the

97. There were four Swing-Johnson Bills during the period from 1922 to 1928, the last of
which became the Boulder Canyon Project Act. See DOCUMENTS, supra note 4, at 38-40. The
first two were not reported out of committee. Id at 39. The third bill was killed by an Arizona
filibuster. Id at 40. The fourth bill became law as the BCPA in 1928. Id at 42.

98. See Nevada Brief, supra note 8, at 19. The Federal Power Act, 16 U.S.C. § 807(a) (1976)
permits the recapture of the original licensee's property right to operate the project under these
conditions:

Upon not less than two years' notice in writing from the Commission the United
States shall have the right upon or after the expiration of any license to take over and
thereafter to maintain and operate any project or projects... or the right to take over
upon mutual agreement with the licensee all property owned and held by the licensee
then valuable and serviceable in the development, transmission, or distribution of power
and which is then dependent for its usefulness upon the continuance of the license...
upon the condition that before taking possession it shall pay the net investment of the
licensee in the project or projects taken, not to exceed the fair value of the property
taken, plus such reasonable damages, if any, to property of the licensee valuable, service-
able, and dependent as above set forth but not taken, as may be caused by the severance
therefrom of property taken, and shall assume all contracts entered into by the licensee
with the approval of the Commission.

16 U.S.C. § 808(a) (1976) authorizes a new licensee to take over the project under the conditions
prescribed in 16 U.S.C. § 807 (1976) if the United States does not exercise its § 807 right.

99. The original two Swing-Johnson bills provided:
SEC. 4. That the said Secretary is authorized to make leases of the power privileges so
allocated, limited to fifty years, on such terms and under such regulations as he may
prescribe, and to fix what he may find to be a reasonable compensation therefor. Upon
or after the expiration of any such lease, or renewal thereof the United States may take
over the property of the lessee which is dependent for its usefulness upon the continua-
tion of the lease, and if it shall do so shall pay to the lessee its net investment in the
property taken, not exceeding the fair value thereof at the time it is so taken, with rea-
sonable severance damages to property of the lessee not taken. Such net investment, or
fair value and damages, if not agreed upon, shall be fixed by a proceeding in equity in
the district court of the United States in the district in which such property, or some part
thereof, is situated. If the United States does not exercise its right to take over such
property, the Secretary of the Interior may, by agreement with the lessee, renew the said
lease for not more than fifty years, or in his discretion may make a lease under the terms
hereof to a new lessee, upon the condition that such new lessee shall pay to the former
lessee such net investment and damages determined as aforesaid. If such property is not
taken over by the United States, or such new lessee, or such lease renewed, the said
Secretary shall extend such lease from year to year until such property is so taken over or
such lease renewed.

See Nevada Brief, supra note 8, at 19-21; supra note 98.
100. See Nevada Brief, supra note 8, at 21; supra notes 98-99 and accompanying text.
101. Hearings on S. 727 Before the Senate Comm on Irrigation and Reclamation, 68th Cong.,

2d Sess. 39-40 (1924-1925).
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"government could either recapture or allow someone else to recapture
upon paying the net investment of the allottee."' 02

Nevada and Arizona contend that although the second two Swing-
Johnson bills materially changed the renewal provisions, 10 3 the final ver-
sion still provided for recapture in a way that paralleled the Federal Power
Act.1°4 Under this view, the right of renewal is not absolute but may be
denied if compensation is paid pursuant to section 617d(b). l05 Moreover,
since Arizona and Nevada conclude that the preference for states applies
on renewal, 10 6 and that section 617d(b) permits the denial of renewal
rights upon compensation, they argue that the Committee must have in-
tended the BCPA's asserted "super-preference" right to permit a reallot-
ment of the power to Arizona and Nevada upon compensation of the
original contractors for the loss of their contracts. 0 7

Secretarial Discretion

Finally, Nevada and Arizona assert that the exercise of their alleged
"super-preference" right is not subject to the public interest criteria formu-
lated in the Federal Power Act and incorporated in the BCPA. 0 8 Their
argument rests upon the structure of section 617d(c), in which the prefer-
ence clause is set off by a comma and the words "except that"'1 9 as an
apparent exception to the public interest criteria." 0 The states contend,
moreover, that this reading of the Act is supported by the congressional
purpose underlying the section.II If the special preference for the states
was enacted in accordance with the Pittman Resolution and in full recog-

102. Id
103. The second two Swing-Johnson Bills changed the original language, see supra note 99, to

that which eventually became 43 U.S.C. § 617d(b) (1976):
The holder of any contract for electrical energy not in default thereunder shall be

entitled to renewal thereof upon such terms and conditions as may be authorized or
required under the then existing laws and regulations, unless the property of such holder
dependent for its usefulness on a continuation of the contract be purchased or acquired
and such holder be compensated for damages to its property, used and useful in the
transmission and distribution of such electrical energy and not taken, resulting from the
termination of the supply.

See Nevada Brief, supra note 8, at 29-30.
104. See S. REP. No. 654, 69th Cong., Ist Sess. 27 (1926). "Provision is made for renewals

along the lines provided in the Federal Power Act for renewals of licenses." Id See also 16
U.S.C. §§ 807, 808 (1976); supra notes 98-99 and accompanying text.

105. See 43 U.S.C. § 617d(b) (1976); 16 U.S.C. §§ 807, 808 (1976).
106. See Nevada Brief, supra note 8, at 10; supra notes 95-104 and accompanying text.
107. See Nevada Brief, supra note 8, at 43.44. This argument, if it is accepted that Congress

intended a mandatory one-third diversion of the Hoover power, is lent a certain credence by the
fact that it was manifest at the time of the power allotment that Arizona and Nevada could not
take and use one-third of the power, let alone pay for it to amortize the project as required in the
Act. See CoNrrmcrs, supra note 4, at 601. The argument is simply that by inserting the "recap-
ture" provision, Congress intended to afford the states the opportunity to exercise their "super-
preference" right on renewal. See Nevada Brief, supra note 8, at 43-44.

108. See Nevada Brief, supra note 8, at 72. See also 16 U.S.C. § 800(a) (1976) (the Federal
Power Act's preference criteria); 43 U.S.C. § 617d(c) (1976) (the BCPA's criteria, incorporating
those of the Federal Power Act).

109. See 43 U.S.C. § 617d(c) (1976).
110. See Nevada Brief, supra note 8, at 80.
I11. See id
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nition of the rights of the states upon whose land the dam was built, 12 the
states assert that to make this recognition of states' rights subject to secreta-
rial discretion regarding the public interest would "upset [the] fundamen-
tal understanding of the balanced roles of the Federal Government and
the states in the development of Hoover Dam.'13 The states also find it
significant that Congress rejected an amendment proposed by the Secre-
tary of the Interior that would have deleted the preference clause and
made all allotments subject to secretarial discretion in accordance with the
policy of the Federal Power Act.1 14 Thus, it is argued that the "super-
preference" right cannot be subject to any form of secretarial discretion. 15

In addition to the required compensation of previous contractors, Ne-
vada and Arizona state that the "super-preference" right is subject to only
three conditions. First, under section 617d(c), the power taken by the
states in accordance with the "super-preference" right may be used only
within the state.1 16 Moreover, the "super-preference" right must be con-
tracted for within six months after the Secretary gives notice of the allot-
ment pursuant to the preference section of the Act.117 Finally, the
preference granted by the statute is no more than an entitlement to power,
and the states must contract on the same terms and conditions, and at the
same price, as any other power contractor.118 Thus, in Arizona and Ne-
vada's view, the asserted "super-preference" right is not limited in any way
by the Secretary's discretion in applying the preference clause.' 19

Pursuant to this view of the "super-preference" right, Nevada and Ar-
izona each demand an allocation when the current contracts expire in 1987
of one-third of the existing Hoover firm energy capacity.120 The states fur-
ther demand an allocation of one-third of any new power capacity created
at Hoover Dam by the proposed Hoover upgrading and Hoover "mod," if
these additions are financed by the federal government. 121 For Arizona

112. See id at 83; see supra notes 81-85 and accompanying text.
113. Nevada Brief, supra note 8, at 83. The Pittman Resolution in part arose from the now-

discredited concern over the federal government's constitutional power to engage in the sale of
power for profit. See 69 CONG. REC. 9652-54; Nevada Brief, supra note 8, at 63-64.

114. See Nevada Brief, supra note 8, at 82. Weight is often given to congressional action
rejecting proposed amendments. See National R.R. Passenger Corp. v. National Ass'n of RR.
Passengers, 414 U.S. 453, 460-61 (1974).

115. See Nevada Brief, supra note 8, at 83.
116. See 43 U.S.C. § 617d(c) (1976); Nevada Brief, supra note 8, at 70.
117. See 43 U.S.C. § 617d(c) (1976); Nevada Brief, supra note 8, at 70.
118. See 43 U.S.C. § 617d(c) (1976); Nevada Brief, supra note 8, at 70.
119. See 43 U.S.C. § 617d(c) (1976); 16 U.S.C. § 800(a) (1976);supra notes 108-15 and accom-

panying text; supra notes 52-69 and accompanying text.
120. Joint Statement of the APA and the NCRC, supra note 8. Firm power is dependable

energy calculated on the basis of anticipated stream flow, while secondary energy is undependable
energy available when the water level is in excess of the anticipated stream flow. See Arizona
Power Auth. v. Morton, 549 F.2d 1231, 1236 n.20 (9th Cir. 1977).

121. Joint Statement of the APA and NCRC, supra note 8. The Hoover upgrading is a project
through which the existing generating equipment will be made more efficient, so as to increase the
name-plate rating of the Hoover Dam from 1,340 MW to 1,800 MW of firm power. Proposed
Marketing Criteria, supra note 4, at 46,867. The Hoover "mod" will increase the name-plate
rating by another 500 MW. Id The "mod" increase will produce only peaking power, not firm
energy. Id at 46,869. If the federal government refuses to finance the upgrading and "mod,"
Arizona and Nevada have offered to finance the projects through bonds and are willing to obtain
an FERC license to operate them. Joint Statement of the APA and NCRC, supra note 8. The
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and Nevada, therefore, the upcoming reallocation process must recognize
the asserted right of each state to receive an equal share of the Hoover
energy resource.

THE CALIFORNIA POSITION

The California Hoover allottees122 are strongly opposed to the Ari-
zona-Nevada "super-preference" position. California argues that the right
of renewal established in section 617d(b) of the Act is absolute and not
subject to secretarial discretion.123 Moreover, it claims that the BCPA did
not create in section 617d(c) a "super-preference" right in each state to
one-third of the entire Hoover output.124 Finally, argues California, the
state preference that was established in section 617d(c) is subject to secre-
tarial discretion. 25

Right of Renewal

In attempting to protect its allocation of sixty-four percent of the Hoo-
ver power, 26 California first asserts that section 617d(b), on its face, pro-
vides an absolute right of renewal. 27 This section provides that any
Hoover power contractor not in default on the contract "shall be entitled
to a renewal."' 28 California contends that this language is a "mandatory
directive" that confers no discretion upon the Secretary in deciding
whether to renew. 129 Thus, California asserts that the "unless" clause of
section 617d(b), providing for compensation in the event of nonrenewal, 130

applies only if Congress, which California argues is the only body with the
power to deny the right of renewal, decides not to renew.131

BCPA would permit the Secretary to allow such a non-federally financed power facility at the
dam. 43 U.S.C. § 617e (1976 & Supp. IV 1980) provides that instead of leasing the government
power plants, the Secretary may in the alternative simply lease the use of water for generating
electrical energy, allowing the lessees to construct their own power units. This option was rejected
in the original allocation process, but would appear to be a viable alternative with respect to the
upgrading. See DOCUMENTS, supra note 4, at 68.

122. The City of Los Angeles Department of Water and Power and the Southern California
Edison Company are the lessees of the power plant and have an allotment of approximately 28%.
See DOCUMENTS, supra note 4, at A455; supra notes 27-35 and accompanying text. The other
California allottees, Burbank, Glendale and Pasadena receive about six percent of the energy.
CONTRACTS, supra note 4, at 593; see supra notes 27-35 and accompanying text. [The California
allottees hereinafter will be referred to collectively as California.]

123. See California Brief, supra note 7, at 12-49.
124. Id at 50-85.
125. Id at 90-109.
126. See id at 18-20.
127. See id.; 43 U.S.C. § 617d(b) (1976).
128. See 43 U.S.C. § 617d(b) (1976); supra notes 44-51 and accompanying text.
129. See California Brief, supra note 7, at 18.
130. 43 U.S.C. § 617d(b) (1976) provides that renewals shall be granted unless compensation

is paid for property used in receiving Hoover power that is either taken or damaged. See supra
notes 43-51 and accompanying text.

131. See California Brief, supra note 7, at 22. This argument is based on the assumption that
the "unless" clause is closely related to the "recapture" provisions of the Federal Power Act. 16
U.S.C. §§ 807(a), 808(a) (1976); see supra notes 97-107 and accompanying text. Since § 807(b)
states that Congress, upon recommendation of the Federal Power Commission (now the Federal
Energy Regulation Commission), may exercise the recapture rights of § 807(a), California con-
cludes that the "unless" clause of § 617d(b) of the BCPA means that only Congress can exercise
this "recapture" right. California Brief, supra note 7, at 22-23. This argument overlooks the fact
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California further contends that the renewal clause of section 617d(b)
reflects congressional intent to provide a right of renewal in exchange for
the efforts of the original power contractors in making the financial com-
mitments needed to construct the dam.132 This argument is based upon
Congress' rejection of an amendment offered by the then-head of the Fed-
eral Power Commission, 0. C. Merrill, designed to permit recapture of
contract rights to power, that would have altered section 617d(c) to provide
more explicitly for renewals pursuant to the procedure provided by the
Federal Power Act. 33 The amendment was apparently offered as a result
of Merrill's fear that section 617d(b) would make the power contracts "in
effect, perpetual rights."34 From Congress' rejection of the Merrill
amendment, California concludes that Congress intended to make the
right of renewal a mandatory provision designed to ensure continuation of
the power rights received by the contractors in return for their financial
commitment.'

35

The most persuasive support for California's contention that the right
of renewal is mandatory is found in Citizens Utilities Co. v. United
States.1 36 In that case, several utilities brought suit for damages after the
Secretary refused to renew their contracts for Hoover power.137 The utili-
ties, which had not been involved in the original allocation of the power,
had been receiving some of the energy allotted to, but unused by, the Met-
ropolitan Water District under temporary resale contracts expiring in
1945.138 Upon expiration of the contracts, the Secretary of the Interior,
pursuant to the 1945 contract in which Metropolitan Water District con-
veyed all its power to Los Angeles and Southern California Edison, re-
fused to renew the contracts, which did not contain a renewal clause.139

The utilities brought suit for the damages resulting from the Secretary's
failure to renew the contracts, alleging that as holders of power contracts
not in default thereunder, they were entitled to a renewal of the contracts
pursuant to section 617d(b) of the BCPA.1 4 The court held that the stat-
ute did entitle the utilities to renewals of their contracts, and that the gov-

that § 808(a) authorizes the FPC, the agency administering the Act, should the United States fail
to exercise its § 807(a) recapture rights, to issue a renewal license to a new licensee upon the terms
and conditions provided in § 807(a). 16 U.S.C. § 808(a) (1976). Thus, it would appear that, given
the relationship between the "unless" clause and the recapture provision of the Federal Power
Act, the compensation decision is within the Secretary's discretion.

132. See California Brief, supra note 7, at 33-35. See supra notes 12-35 and accompanying
text. 43 U.S.C. § 617 (1976) provides that the sale of Hoover power shall be the primary means by
which the dam is made a solvent and self-supporting project.

133. See California Brief, supra note 7, at 37.
134. Id at 34.
135. See id at 39-41.
136. 149 F. Supp. 158 (Ct. Cl. 1957), cert. denied, 355 U.S. 892 (1958).
137. Id at 160.
138. Id This power was granted to Los Angeles and Southern California Edison in a 1945

contract among the Secretary, the Metropolitan Water Department, Los Angeles, and Southern
California Edison. See DocuMENTS, supra note 4, at A455; supra notes 27-35 and accompanying
text.

139. Citizens Utils. Co. v. United States, 149 F. Supp. 158, 160 (Ct. CL 1957), cert. denied, 355
U.S. 892 (1958).

140. Id
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ermnent had violated their statutory rights by denying the renewals. 41

Significantly, the court in Citizens seemed to give effect to the "unless"
clause of section 617d(b), insofar as it ruled only that the utilities were
entitled to recover the damages occasioned by the Secretary's refusal to
renew the contracts.' 42 California, however, contends that the Citizens
case strongly supports its position that the right of renewal is mandatory
and not subject to the exercise of secretarial discretion, since it holds that
Congress intended to extend the right of renewal to the contractors in re-
turn for their "unprecedented" investment.' 43 California asserts that it,
too, has an absolute right of renewal for the reasons stated in Citizens.'"

The State Preference

California also asserts that section 617d(c) of the Act creates no
"super-preference" right that will take precedence over its right of renewal.
Under this view, section 617d(c) did no more than give the three states a
privilege of priority among preference customers, a privilege that Califor-
nia argues expired by the terms of the Act six months after the original
notice was given in 1930.145 Accordingly, section 617d(c) applied only in
the initial contracting process by providing guidelines to the Secretary on
"how to select such contractors and what must be in the contracts.' 46 In
contrast, California argues that the asserted renewal right must by its terms
apply to govern the allocation of power at the expiration of the original
contracts. 147 For California, the asserted mandatory contract renewal pro-
vision of section 617d(b) thus makes unnecessary the application of prefer-
ence provisions in the renewal process.' 48

California further argues that, as shown by its terms and by its legisla-
tive history, section 617d(c) does not create a mandatory right in each state
to one-third of the Hoover power. Instead, section 617d(c) operates as a
"tie-breaker," taking effect only when competing applications are found to
be equally well adapted to the public interest and giving the states, as
states, only a priority over other preference customers.' 49 Moreover, Cali-

141. Id at 163.
142. Id Thus, the court entered judgment for the plaintiffs, ordering that the amount of the

judgment be determined in further proceedings. Id
143. See California Brief, supra note 7, at 41.
144. See id at 4-5.
145. See id at 54. See 43 U.S.C. § 617d(c) (1976), providing that "the rights covered by such

preference shall be contracted for by such state within six months after notice by the Secretary of
the Interior."

146. See California Brief, supra note 7, at 55.
147. Id at 56. This argument is based upon the premise that the Act contains no directives as

to how renewal contracts are to be made, except the statement that renewals shall be made on
terms required by the "then existing laws and regulations." See 1d; 43 U.S.C. § 617d(b) (1976).
Thus, California argues that since there is no preference provision in the renewal clause, which
governs the reallocation, the preference clause does not apply. See California Brief, supra note 7,
at 55-56.

148. See California Brief, supra note 7, at 56. The argument overlooks the fact that section
617d(c) was not limited to the original contracting period but, in fact, appears on its face to apply
to govern all conflicting applications for the purchase of power, whether on renewal or not. See
43 U.S.C. § 617d(c) (1976).

149. See California Brief, supra note 7, at 65; supra notes 52-69 and accompanying text.
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fornia states that section 617d(c) was not enacted as a result of the Pittman
Resolution's recognition of the states' rights in the river bed upon which
the dam was built.150 Rather, California argues that the Pittman Resolu-
tion's rationale led only to the provision in section 617c(b) that Arizona
and Nevada should each receive eighteen and three quarters percent of the
project revenues in excess of the amount needed to amortize the dam.15'

California also uses the legislative history to support its view that sec-
tion 617d(c) was designed to provide the states only a priority among pref-
erence customers.' 52 Indeed, the original draft of the section, offered as an
amendment by New Mexico congressmen in partial recognition of the Pitt-
man Resolution, explicitly provided that the preference should first be
given to Arizona and Nevada and then, if not exercised by the states, to
municipalities. 53 This version tends to undercut Arizona's and Nevada's
claim to an absolute share. Although the later drafts added California to
the list of states with special priority, 54 they retained the basic idea that
states should have the first opportunity to buy power before other prefer-
ence customers pursuant to the Pittman Resolution. The language of sec-
tion 617d(c) is argued to be nothing more than a refinement of this basic
idea.' 55 California argues that this reading of the preference clause, sup-
ported by its legislative history, clearly refutes Nevada's and Arizona's
claim that the section grants each state a right to one-third of the Hoover
power.

156

150. See California Brief, supra note 7, at 69-70; supra notes 81-85 and accompanying text.
151. See California Brief, supra note 7, at 70. 43 U.S.C. § 617c(b) (1976) provides:

If during the period of amortization the Secretary of the Interior shall receive reve-
nues in excess of the amount necessary to meet the periodical payments to the United
States as provided in the contract, or contracts, executed under this subchapter, then,
immediately after the settlement of such periodical payments, he shall pay to the State of
Arizona 18-3/4 per centum of such excess revenues and to the State of Nevada 18-3/4
per centum of such excess revenues.

The Boulder Canyon Project Adjustment Act of 1940, 43 U.S.C. §§ 618-618p (1976) altered this
provision by providing that Arizona and Nevada be paid $300,000 per year until the contracts
expire in 1987. Id. § 618a(c). The Colorado River Basin Project Act of 1968, 43 U.S.C. §§ 1501-
1556 (1976 & Supp. IV 1980) again changed the provision by providing that Arizona and Nevada
will continue to receive the payments as long as revenues are produced by the Boulder Canyon
Project. Id. § 1543(c)(2) (1976). The payments were originally designed to compensate Arizona
and Nevada for the loss of the tax revenue they would have received had the dam been built by
private interests, rather than the federal government. See id; DOCUMENTS, supra note 4, at 47.
Thus, Congress stated that it "believed it to be equitable and just that Arizona and Nevada should
receive a part of the excess profits of the project." S. REP. No. 592, 70th Cong., 1st Sess. 94 (1928).

152. See California Brief, supra note 7, at 73.
153. See Hearings on S. 728 and S. 1274 Before the Senate Comm on Irrigation and Reclama-

tion, 70th Cong., 1st Sess. 186-87 (1928). See also California Brief, supra note 7, at 73-74.
154. See United States Senate Committee on Irrigation and Reclamation, Committee Print of

February 28, 1928; Committee Print of March 9, 1928; Committee Print of March 17, 1928, in
California Brief, supra note 7, at apps. IX, X, XI. California was probably granted equality with
Arizona and Nevada in this respect because it was that state's water and flood control needs that
prompted the project. See Nevada Brief, supra note 8, at 67.

155. See California Brief, supra note 7, at 76-80. This seems to be the proper reading of
§ 617d(c). The section provides only that preference "shall be given, first, to a state" for generat-
ing or purchasing electric energy for use in the state, "and the States of Arizona, California, and
Nevada shall be given equal opportunity as such applicants." 43 U.S.C. § 617d(c) (1976).

156. See California Brief, supra note 7, at 76-77; supra notes 70-94 and accompanying text.
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Secretarial Discretion

Finally, California argues that the preference granted the states sim-
ply requires "that in the event of conflict between applications by a state
and by municipalities. .. , the state should have first place, without ex-
empting any preference applicant from the public interest criteria en-
throned by both the Project Act and Power Act."' 157 For California, the
preference is only a "tie-breaker," granting first states and then municipal-
ities preference over other applicants when, and only when, the competing
applications are found by the Secretary to be "equally well adapted" to
serve the public interest.158

California finds the basic support for this argument in the original
administrative construction and implementation of section 617d(c). 159

Consistent with the duty imposed on him by section 617c(b) to enter into
contracts adequate to ensure repayment of construction and operating ex-
penses, 160 the Secretary said, in the original allocation, that "the first req-
uisite in protecting the public interest was to provide adequate security for
the taxpayers' money."' 6 ' The Secretary stated that "the allocation of the
energy was undertaken on the premise that the Project Act required that
the public interest be the governing factor."' 62 Therefore, it appears that
the Secretary did subject all applications to the public interest criteria es-
tablished in section 617d(c) and made more specific with respect to the
requirements of the contracts in section 617c(b).163 At the same time, the
Secretary attempted to obtain a "wide regional benefit" from the power. 64

Consequently, although Secretary Wilbur offered the states the opportu-
nity to exercise their special preference right, 165 he nonetheless made it
clear that any contract executed pursuant to this right would have to meet
the public interest requirements as he determined them. 166

157. See California Brief, supra note 7, at 59.
158. Id at 65. The Federal Power Act, incorporated into the BCPA by reference, 43 U.S.C.

§ 617d(c) (1976), specifies that the preference it accords states and municipalities arises only if the
Commission finds their plans are "equally well adapted.., to conserve and utilize in the public
interest the water resources of the region." 16 U.S.C. § 800(a) (1976). Thus, its preference is
clearly subject to the public interest criteria. California's contention is simply that, despite the
"except that" clause, the preference accorded the states in § 617d(c) is similarly subject to the
public interest criteria. See California Brief, supra note 7, at 65.

159. See California Brief, supra note 7, at 90.
160. See 43 U.S.C. § 617c(b) (1976); supra notes 13-35 and accompanying text,
161. CONTRACTS, supra note 4, at 18. See supra notes 13-35 and accompanying text.
162. CONTRACTS, supra note 4, at 18.
163. See California Brief, supra note 7, at 90-93; supra notes 13-35 and accompanying text.
164. Letter from Secretary of the Interior R.L. Wilbur to the Senate Committee on Appropria-

tions (June 17, 1930), in CONTRACTS, supra note 4, at 601. It will be remembered that the amount
of power the sale of which would amortize the dam's costs was originally allocated to the two
applicants able immediately to begin taking and using the power, Los Angeles and Southern Cali-
fornia Edison. Id See supra notes 13-35 and accompanying text.

165. See Letter from Secretary of the Interior R.L. Wilbur to Arizona Governor Phillips, in
COrRACTS, supra note 4, at 606; Letter from Secretary of the Interior R.L. Wilbur to Senator
Oddie, (Mar. 24, 1930), supra note 87; supra notes 86-91 and accompanying text. The Secretary
did not start the six-month period of notice running until the first contracts were signed, and he
included in the contracts a clause recognizing the six-month period and allowing the contractor to
escape should the states' privilege be exercised. See Letter from Secretary of the Interior R.L.
Wilbur to Arizona Governor Phillips, in CONTRACTS, supra note 4, at 606.

166. See Letter from Secretary of the Interior R.L. Wilbur to Arizona Governor Phillips, in
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The only legal opinion dealing with the distribution of Hoover power
supports California's interpretation of the Act. 167 In that opinion, the So-
licitor General ruled that all preferences created in the Act were
subordinate to the "public interest" in the execution of the contracts, which
was in "the soundness of the contracts and the solvency of the contrac-
tor." 68 In the Solicitor General's view, the question of preference would
not even arise until the Secretary determined in his discretion that two
applications were equally adapted to serve the public interest.' 69 In this
way, the preference right was viewed, as California contends, as being sub-
ject to the BCPA's public interest criteria.

Significantly, the Solicitor General's opinion also dealt with the extent
of the Secretary's discretion in allocating power. It ruled that only when
two applications were found to be "equally consistent with the public in-
terest" would the decision of allocation, in the case of two applicants with
equal preference, pass from the Secretary's discretion to become an equal
legal right to the power170 This conclusion, noted the Solicitor General,
effectively foreclosed Nevada's contention that it was entitled to one-third
of the power.' 7 '

In accordance with its position that section 617d(c) created no
mandatory preference right in each state to one-third of the Hoover power
and that each contractor is entitled under section 617d(b) to a renewal of
its contract, 172 California is demanding a renewal of its current contracts.
The California interests believe that they have renewal rights to all capac-
ity and energy, including secondary energy, currently available to Califor-
nia. 173 Furthermore, they assert that the new contracts should contain yet
another right of renewal and should be for a fifty-year term.174 With re-
spect to the upgrading and the "rod,' ' 75 the California allottees assert
that any allocation of new power from the upgrading projects should rec-
ognize their rights, and that the upgrading projects should be financed sep-
arately from the other aspects of the project.' 76

Reflecting the conflict that has arisen between section 617d(b), the re-
newal clause, and section 617d(c), the preference clause, the California al-
lottees and the states of Arizona and Nevada have thus adopted

CONTRACTS, supra note 4, at 607. At the time it was abundantly clear that neither Arizona nor
Nevada would be able to contract for any energy at the time of the original allocation. See CON-
TRACTS, supra note 4, at 18, 601.

167. Interpretations of BCPA, supra note 66.
168. Id at S.
169. Id at 15.
170. Id at 14. The Solicitor General defined the public interest in the allocation of Hoover

power as being first, the financial security of the United States, and second, the equality of access
to Hoover power by the areas in the region in proportion to their needs. Id Compare the "public
interest" in contracting, supra note 168 and accompanying text.

171. Interpretations of BCPA, supra note 66, at 14-15.
172. See 43 U.S.C. § 617d(b), (c) (1976); California Brief, supra note 7, at 110; supra notes

122-71 and accompanying text.

173. See Proposed Marketing Criteria, supra note 4, at 46,864; Statement of California Allot-
tees, WAPA Public Comment Forum, Las Vegas, Nevada, January 21, 1982.

174. See Proposed Marketing Criteria, supra note 4, at 46,864.
175. See supra note 121 and accompanying text.
176. See Statement of California Allottees, supra note 173.
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diametrically opposing positions, with one exception. Both sides contend
that the Secretary has no discretion in reallocating the power. In Califor-
nia's view, the Secretary may not deny the renewal of the contracts or alter
the existing allocation of Hoover power.' 77 On the other hand, Arizona
and Nevada argue that the Secretary must grant each state one-third of the
power. 178

THE WAPA POSITION

The agency charged with the distribution of Hoover power, the West-
ern Area Power Administration (WAPA), 179 is not willing to accommodate
either of these positions. Although it has not issued a detailed outline of its
legal position, WAPA apparently thinks that it has discretion to determine
the reallocation of the power.'80 WAPA thus asserts that it is not required
either to renew all existing contracts in kind or to allot one-third of the
power to each state.181

With respect to California's claim, WAPA asserts that there is no ab-
solute right of renewal, and that it has the power to renew the contracts
under such terms and conditions as it deems necessary.' 8 2 WAPA's posi-
tion is that Congress intended to allow for adjustment by authorizing re-
newals under new terms and conditions that would reflect "current
developments and the public interests of the region."' 8 3 WAPA asserts
that its congressional authority to prescribe new terms and conditions in-
cludes the power to determine the amounts of energy that will be offered
for renewal.'8 4 Thus, WAPA maintains that the right of renewal does not
include a right to retain an existing allocation, but rather that the renewal
allocation is within its discretion.'85

With respect to the Nevada-Arizona claim of statutory entitlement to
one-third of the Hoover power, WAPA asserts that the preference clause is

177. See California Brief, supra note 7, at 40; supra notes 126-44 and accompanying text.
178. See Nevada Brief, supra note 8, at 68-70; supra notes 76-94 and accompanying text.
179. See supra notes 9-10 and accompanying text.
180. See Proposed Marketing Criteria, supra note 4, at 46,864. It should be noted that the

current Hoover contractors are not the only interests concerned about the upcoming allocation of
Hoover power. Other preference entities in Arizona and California, including several California
cities and many Arizona irrigation districts, which under Arizona law are municipal corporations,
see ARIz. Rnv. STAT. ANN. § 45-1501 (1956), have claimed that they are entitled to an allotment
of Hoover power pursuant to their status as preference entities under 43 U.S.C. § 617d(c) (1976).

181. See Proposed Marketing Criteria, supra note 4, at 46,866; WAPA Staff Discussion Paper,
supra note 10, at 1.

182. See Proposed Marketing Criteria, supra note 4, at 46,468-67; WAPA Staff Discussion
Paper, supra note 10, at 2. WAPA bases this position on 43 U.S.C. § 617d, (b) (1976), which
provide that the Secretary shall prescribe "[gleneral and uniform regulations ... for renewals
under subsection (b)" and that renewals shall be "upon such terms and conditions as may be
authorized or required under the then existing laws and regulations." WAPA Staff Discussion
Paper, supra note 10, at 2.

183. WAPA StaffDiscussion Paper, supra note 10, at 2. See supra note 182 and accompanying
text.

184. WAPA Staff Discussion Paper, supra note 10, at 2.
185. Id WAPA also does not intend to include another renewal clause in the 1987 contracts,

and it has stated that the renewal contracts will be for a period of 20, rather than 50, years. Id at
2-3. The BCPA would appear to authorize the shorter term, since 43 U.S.C. § 617(a) (1976) pro-
vides that no power contract "shall be of longer duration than 50 years," and thus establishes only
a maximum, not a mandatory, term.
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completely subject to the exercise of administrative discretion, and takes
effect only if WAPA deems conflicting applications equally well adapted to
serve the public interest. 8 6 Thus, WAPA holds the view that section
617d(c) is a "tie-breaker." 8 7 Accordingly, WAPA believes that it must
give preference to states and municipalities only when their applications
are deemed equally well adapted to serve the public interest.1 8 WAPA
asserts that the Secretary has broad discretion in allocating the power to
protect the public interest and that the legal obligation to favor states and
municipalities imposed on the Secretary by the preference clause is subject
to the public interest criteria of the Act. I8 9

In line with this position, WAPA originally announced that renewal
contracts would be offered to existing Hoover power contractors for firm
power and energy in individual amounts to be determined by the
agency. 190 WAPA did, however, state that it intended to apply the prefer-
ence clause in allocating the energy in excess of that offered for renewal
and the energy produced by the upgrade and the "mod."' 191 This extra
power would be offered first to preference entities within the Boulder Can-
yon Marketing Area, 192 then to preference customers in adjacent federal
marketing areas, and finally to nonpreference entities in the Boulder Can-
yon Marketing Area. 193

Pursuant to its view that it has discretion in allocating Hoover energy
and need not accommodate either major legal position,194 WAPA on Au-
gust 24, 1982, announced a tentative allocation of Hoover energy and
power that attempts to make substantially more energy available to Ari-
zona and Nevada but also to preserve California's existing allocation. 195

WAPA intends to renew current contracts for existing amounts of capacity,
thus continuing the present allocation of currently available Hoover en-
ergy among the three states.196 The energy and power that will be pro-
duced by the proposed upgrading and "mod," however, will be allocated
equally among Arizona, Nevada, and California, thus producing the one-

186. See WAPA Staff Discussion Paper, supra note 10, at 4-5.
187. See id; supra notes 145-56 and accompanying text.
188. See WAPA Staff Discussion Paper, supra note 10, at 5.
189. See id at6.
190. See Proposed Marketing Criteria, supra note 4, at 46,868-69.
191. Id at 46,868; see supra note 121 and accompanying text.
192. The current marketing area for Boulder Canyon power will remain the same under the

next allocation. Proposed Marketing Criteria, supra note 4, at 46,867. It comprises southern Cali-
fornia, southern Nevada, most of Arizona, and a small part of New Mexico. Id

193. Id at 46,868. The allocation of the excess and new power will be made primarily to
preference customers. Id This does not conflict with the WAPA's position that the public interest
with respect to the BCP has been defined as both ensuring the United States' financial security and
achieving a wide regional benefit from the power. See Interpretations of BCPA, supra note 66.
Selling first to preference customers presumably will help to distribute the power more broadly
throughout the region while also ensuring the government's financial security. Moreover, it is in.
accordance with the policy underlying the use of preference clauses in federal reclamation acts,
that of ensuring the greatest possible distribution among the public of the benefits of low-cost
electric energy. See Disposition of Surplus Power from Clark Hill, 41 Op. Att'y Gen. 236,246-48
(1955); supra notes 61-64 and accompanying text.

194. Revised Marketing Criteria, supra note 3, at 36,948.
195. See id at 36,946.
196. Id.
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third division requested by Arizona and Nevada with respect to the new
capacity. 197

Under this proposed plan, each state will get an extra 188 megawatts
of power, 98 its share of the amount produced by the uprating project. For
Arizona and Nevada, that represents a thirty-three percent increase in each
of their shares. 199 All new contracts for Hoover energy and power, how-
ever, will be limited to a twenty-year term, 2°° a sharp reduction from the
fifty-year terms of the original contracts.20'

In making the tentative allocation, WAPA primarily attempted, by
recognizing the dependence that existing contractors have on their power
allocations, to ensure the continued availability of that power to those con-
tractors. 202 The agency also, however, attempted to give Arizona and Ne-
vada a greater and more equitable share of the new Hoover capacity by the
one-third division of the power produced by the uprating programs.20 3

WAPA thus adhered to its original position that it had discretion to alter
contract terms and amounts in the reallocation of the power.204 Although
the agency did continue the current allocation of existing power to current
contractors, it did so on the grounds that the contractors' dependence on
their current allocation necessitated such a result, not on the grounds that
section 617d(b) required this.20 5 Significantly, in altering the terms of the
new contracts, particularly with respect to contract duration, 20 6 WAPA re-
jected California's contention that section 617d(b) mandates renewal of
power contracts with terms identical to those contained in the original con-
tracts, 207 instead exercising discretion in reallocating the power.

THE BCPA, FEDERAL PREFERENCE LAW, AND THE REALLOCATION OF

THE HOOVER POWER

WAPA's position, with respect to its discretion in the reallocation of
the Hoover power, is probably the most consistent with the plain language
and legislative history of the BCPA. Although the asserted right to one-
third of the Hoover power is totally without foundation,208 Arizona and
Nevada should, as preference entities, be able to obtain a greater share of
the Hoover power under the Act and other federal reclamation laws.

Despite WAPA's refusal in the tentative exercise of its discretion to
alter the current allocation of existing Hoover power, a strong argument

197. Id at 36,953. The upgrading program will increase the name-plate rating of the dam
from 1340 MW to 1814 MW. Id The "mod" will further increase this capacity by some 500 MW.
Id

198. Id at 36,946-47, 36,953.
199. Id at 36,94647.
200. Id at 36,950.
201. See CoNTRAcTs, supra note 4, at 17; supra note 4 and accompanying text.
202. See Revised Marketing Criteria, supra note 3, at 36,948.
203. See id at 36,953.
204. See supra notes 179-93 and accompanying text.
205. See Revised Marketing Criteria, supra note 3, at 36,948.
206. See id at 36,950; supra note 200 and accompanying text.
207. See id at 36,950; supra notes 126-44, 172-76 and accompanying text.
208. See supra notes 145-71 and accompanying text; infra notes 261-76 and accompanying
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can be made that the agency should reallocate a greater amount of the
existing power to Arizona and Nevada by reducing the amount allocated
to the California allottees. Under the terms of the BCPA and the policy of
the Federal Power Act that it incorporates, WAPA probably could do so.
Moreover, the policy underlying preference clauses for the sale of federal
power would seem to dictate such a result.

The right to renewal established in section 617d(b) is, both by its
terms and by its legislative history, not absolute, but is instead subject to
the Secretary's discretion. 209 Rights to Hoover power are, in the exercise
of the Secretary's discretion, subject to "recapture" when compensation is
paid for the property used in transmitting and distributing the power.210

The Act provides that power contracts shall be renewed unless such com-
pensation is paid.21 1 The holder of a contract for Hoover power is thus
entitled to a renewal of its contract only if the power is not allotted to
another contractor and compensation is not made for the loss of its
property.

212

The legislative history of section 617d(b) makes clear that it was
meant to allow the recapture of rights to Hoover power when deemed nec-
essary by the Secretary. 213 The provision is based on the sections of the
Federal Power Act permitting the government to recapture the license of a
power licensee, and the commission to license a new licensee, upon pay-
ment of compensation. 214

The first two Swing-Johnson bills provided that if the Secretary chose
to lease power privileges at the Boulder Canyon Project, the United States
could recapture the lease or issue another lease to a new lessee upon expi-
ration of the lease and upon payment of compensation.2 15 It was under-
stood by Congress that the original section would permit recapture of
power rights as did the Federal Power Act.216 Accordingly, the two bills
provided an absolute right to renewal unless compensation was made for
the allottee's net investment.217

Although the second two Swing-Johnson bills drastically altered this
provision by inserting the language that became section 617d(b), the alter-
ation continued to provide that renewal need not be granted if compensa-
tion was paid.218 Congress, in adopting section 617d(b), understood it to
provide for renewal of power contracts as in the Federal Power Act, so that

209. See 43 U.S.C. § 617d(b) (1976). See supra text accompanying note 44 for text of statute.
210. 43 U.S.C. § 617d(b) (1976).
211. See id
212. See id
213. See supra notes 95-107 and accompanying text.
214. See 16 U.S.C. §§ 807(a), 808(a) (1976); supra notes 95-102 and accompanying text.
215. See Nevada Brief, supra note 8, at 21-22. The language used was almost identical to that

in the Federal Power Act, 16 U.S.C. § 807(a) (1976); see supra notes 97-102 and accompanying
text.

216. See Hearings on S. 727 B fore the Senate Comm. on Irrigation and Reclamation, 68th
Cong., 2d Sess. 39-40 (1924-1925). 'The Government could either recapture or allow someone
else to recapture upon paying the net investment of the allottee." Id.

217. See id; supra notes 97-102 and accompanying text.
218. See 43 U.S.C. § 617d(b) (1976); Nevada Brief, supra note 8, at 36; supra notes 43-51 and

accompanying text.
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renewal was required unless the allottee's net investment was repaid.219

Thus, the legislative history and the plain language of section 617d(b)
demonstrate that the right of renewal is not absolute and may be denied if
the contractor is compensated for his investment in property used to trans-
mit and distribute the power.220

Moreover, although the BCPA does not specify who is to determine
whether a contract is renewed, the decision is probably within the Secre-
tary's discretion, as it is in the Federal Power Act.221 Section 808(a) of the
Federal Power Act provides that if the United States, presumably acting
through one of the agencies engaged in selling federal power,222 does not
exercise its "recapture" right upon expiration of the original license, the
Federal Power Commission (now Federal Energy Regulatory Commis-
sion) may issue a new license either to the original licensee or to a new
licensee provided that the new licensee compensates the old licensee in the
manner provided for in section 807(a) of the Federal Power Act. 223 Since
section 617d(b) was intended to operate in the same manner as the recap-
ture provisions of the Federal Power Act,224 it would appear that the deci-
sion whether to renew or recapture Hoover power contracts should be
made by the Secretary, just as section 808(a) allows the FPC to decide
whether to continue the original license or to allow a new licensee to take
over the project by recapture.225

The Citizens Utilities Co. v. United States226 case relied on by Califor-
nia may support the view that the section 617d(b) right of renewal is not
absolute but may be denied, in the Secretary's discretion, if the contractor
is compensated. The court, in holding that the government violated the
plaintiffs' statutory right to renewal of their contracts, ruled only that the
utilities were entitled to recover the damages caused by this violation and
ordered further proceedings to determine the amount.2 27 Although the
court found that the statute was designed to protect the investments of
those who had built facilities to use and distribute Hoover power,228 a re-
newal of the utilities' contracts was not sought and was not ordered.229

This result supports the argument that renewal is not necessary if the con-
tractor's damages are paid. Indeed, section 617d(b)'s provision that the

219. See S. REP. No. 654, 69th Cong., 1st Sess. 27 (1926). "Provision is made for renewals
along the lines provided in the Federal Power Act for renewals of licenses." Id During the floor
debate in the Senate, Sen. Johnson stated that the renewal clause "is really a part of the Federal
Water Power Act." 69 CONG. REc. 7351 (1928).

220. See 43 U.S.C. § 617d(b) (1976); Nevada Brief, supra note 8, at 12-13; supra notes 43-51
and accompanying text. Since title to the power plant is in the United States, 43 U.S.C. § 617c
(1976), compensation would presumably be paid only for the loss in usefulness of the contractor's
transmission lines.

221. See 16 U.S.C. §§ 807(a), 808(a) (1976).
222. See id § 807(a).
223. Id § 808(a); see id § 807(a); supra notes 98-102, 130-31, 214 and accompanying text.
224. See supra notes 213-20 and accompanying text.
225. See 46 U.S.C. §§ 807(a), 808(a) (1976); supra notes 98-102, 213-20 and accompanying

text.
226. See 149 F. Supp. 158 (Ct. Cl. 1957), cert. denied, 355 U.S. 892 (1958); see supra notes 136-

44 and accompanying text.
227. 149 F. Supp. at 163.
228. Id at 162.
229. Id at 163.
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holder of a contract not renewed be compensated for the loss of his prop-
erty adequately fulfills the statute's purpose of protecting the original con-
tractors' investments by ensuring that these investments will be repaid in
the event of nonrenewal.230

Since the Secretary apparently has authority to decide whether the
Hoover contracts should be renewed or whether the holders should be
compensated for their investments under section 617d(b), it should also be
within his discretion to reduce the amounts of power offered to existing
contractors if compensation is paid for damage to property used in the
transmission or distribution of that amount of energy.' 31 WAPA is there-
fore probably justified in its assertion that it has discretion to determine
the amounts of energy offered to renewal customers.232

The view that the Secretary has discretion to reduce the power avail-
able under existing contracts finds some support in an analogous case in-
volving Boulder Canyon Project Act water contracts. In Yuma-Mesa
Irrigation & Drainage District v. Udall,233 the Secretary reduced by ten
percent the amount of water that would be delivered under Boulder Can-
yon Project water contracts as a result of low spring run-offs2-3 4 The plain-
tiff irrigation district brought suit to enjoin the defendant Secretary from
imposing the ten percent cut, alleging that this action was in violation of
the law and that even though the reduction order had expired it indicated
the Secretary's "continuing intention" to impose unlawful restrictions on
the plaintiff's consumption of water. 35

The court granted the Secretary's motion to dismiss, ruling inter alia
that "the action of the Secretary of the Interior in reducing by ten percent
the amount of water which the plaintiff might order during the balance of
1964 was within his statutory authority."'' 36 Moreover, the court held that
the Secretary's action was an act of the sovereign and a lawful exercise of
discretion. 3 7 Since the sovereign had not consented to suit, the action
could not be made the subject of any court proceeding.238 By analogy to
this ruling, the Secretary clearly has discretion both to deny the renewal of
Hoover power contracts and to reduce the amount of power offered for
renewal contracts, provided that compensation is paid pursuant to section
617d(b).3 9

In addition to the Secretary's discretion, renewal of contracts may
well be limited by the preference clause, section 617d(c), which appears to

230. See 43 U.S.C. § 617d(b) (1976); supra notes 136-44 and accompanying text.
231. See 43 U.S.C. § 617d(b) (1976); supra notes 43-51 and accompanying text.
232. See WAPA Staff Discussion Paper, supra note 10, at 2; supra notes 179-93 and accompa-

nying text.
233. 253 F. Supp. 909 (D.D.C. 1965).
234. Md at 911. 43 U.S.C. § 617d (1976) authorizes the Secretary to contract for the storage of

water in the reservoir and "for the delivery thereof at such points on the river. . . as may be
agreed upon." Contracts to supply water for domestic and irrigation uses were to be for perma-
nent service. Id

235. 253 F. Supp. at 910-11.
236. Id at 912.
237. Id
238. Id
239. See 43 U.S.C. § 617d(b) (1976); supra notes 43-57, 209-32 and accompanying text.
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apply on renewal to govern the allocation of power among conflicting ap-
plications.240 The preference clause does not purport to limit its applica-
tion to the original allocation process. Rather, the clause appears on its
face to apply to all contracts, and it thus should apply in the renewal
allocation.241

Indeed, section 800(a) of the Federal Power Act, which was incorpo-
rated in the BCPA to provide preference for states and municipalities, 242

expressly provides that the preference shall apply on renewals.243 Section
800(a) provides, inter alia, that "in issuing licenses to new licensees under
Section 808 of this title the Commission shall give preference to applica-
tions therefor by states and municipalities." 244 Section 808 of the Federal
Power Act is the section authorizing the commission at the expiration of
the original license to issue a new license either to the original licensee or
to a new licensee. 245 Thus, the Federal Power Act expressly directs the
Commission to apply the section 800(a) preference in renewal proceedings
under section 808(a).

The application of the section 800(a) preference in renewal and relic-
ensing proceedings was upheld in the Federal Energy Regulatory Com-
mission's Re City of Bountiful decision.246  In that case, several
municipalities with pending applications for new licenses for existing
projects under section 808(a) petitioned the commission for a declaratory
order that would entitle them to a preference against the original private
utility licensees in the relicensing proceedings.247 The commission ruled
that the preference of section 800(a) "favoring states and municipalities
over citizens and corporations is applicable to all relicensing applications
in which states and municipalities, and citizens or corporations, request
successor licenses for the same water resources." 248 The FERC reasoned
that Congress, recognizing that the "public interest" did not remain static,
rejected the concept of perpetual licenses "to reserve for future generations
the decision as to which segments of the public would receive the benefits
of our nation's water power resources." 249 Thus, on renewal, states and
municipalities receive preference to become successor licensees, in accord-
ance with the policy of spreading hydroelectric power benefits as widely as
possible, provided that their applications are "equally well adapted" to
serve the public interest. 250

The FERC's decision was affirmed in Alabama Power Co. v. Federal
Energy Regulatory Commission.251 In that decision, the court held simply
that section 800(a)'s preference for states and municipalities applies in all

240. 43 U.S.C. § 617d(c) (1976); see supra notes 52-60 and accompanying text.
241. See 43 U.S.C. § 617d(c) (1976).
242. See id; supra notes 52-60, and accompanying text.
243. See 16 U.S.C. § 800(a) (1976); supra notes 52-60 and accompanying text.
244. 16 U.S.C. § 800(a) (1976).
245. See id; supra notes 97-102, 213-20 and accompanying text.
246. 37 PUB. UTIL. REP. 4th (PUR) 344 (F.E.R.C. 1980), a]/'d, 685 F.2d 1311 (11th Cir. 1982).
247. Id at 347-48.
248. Id at 349.
249. Id at 380.
250. Id at 349, 380.
251. 685 F.2d 1311 (11th Cir. 1982).
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competitive relicensing cases.252 Accordingly, the court ruled that a mu-
nicipality that had applied for a license to operate a hydroelectric project,
which had previously been operated by a private utility, would be entitled
to section 800(a)'s preference in the relicensing proceeding against the pri-
vate utility. 5 3 The Federal Power Act's section 800(a) preference, there-
fore, clearly applies on renewals.254 Because section 617d(c) of the BCPA
incorporates this clause, the preference granted in section 617d(c) should
be applied in the case of conflicting applications in the Hoover renewal
process. 255

Moreover, failure to apply the preference on renewal would frustrate
Congress' purpose in enacting section 617d(c). The state preference was
enacted in recognition of the states' rights in the riverbed upon which the
dam was built.25 6 At the time the BCPA was enacted and the original
allocation was made, however, it was abundantly clear that neither Ari-
zona nor Nevada was in an economic position to contract for any Hoover
power.257 Since it was intended in the preference clause to give Arizona,
Nevada, and California a preferred right to contract for Hoover power,258

and since it was clear then that Arizona and Nevada would be unable to
exercise their preferred rights at the time,259 the clause must have been
intended to apply, and should be applied, on renewal to enable Arizona
and Nevada to acquire more Hoover power.260

Even if the preference applies at reallocation, however, the legislative
history of section 617d(c) shows that it gives the states a special priority
that serves only to place the states ahead of other preference customers and
does not grant each state a right to one-third of Hoover power.261 As has
been argued,262 the amendment that became section 617d(c) was in recog-
nition of the states' preferred rights as established in the Pittman Resolu-
tion.263 That amendment provided that the preference established in the
Federal Power Act and incorporated in the BCPA should be given first to

252. Id at 1318.
253. Id. at 1316-18.
254. See 16 U.S.C. §§ 800(a), 808(a) (1976); Re City of Bountiful, 37 PuB. UTIL. REP. 4th

(PUR) 344, 349 (F.E.R.C. 1980).
255. See 43 U.S.C. § 617d(c) (1976); supra notes 52-60, 97-102, 213-20, 242-54 and accompa-

nyimg text.
256. See Nevada Brief, supra note 8, at 56-67; supra notes 81-85, 111-13 and accompanying

text.
257. See CoTrRACrS, supra note 4, at 18. Congress was well aware of this fact. In his 1930

letter to the Senate Committee on Appropriations, Secretary Wilbur stated that Arizona and Ne-
vada could not "firmly obligate themselves now for power which they can not yet use." Id at 601.
See supra notes 18-35 and accompanying text.

258. See S. REP. No. 592, 70th Cong., Ist Sess. 4 (1928). Section 5(c) "particularly gives each
of the adjacent states exclusive right to contract for such power as it may use within its own
boundaries up to one-third of the total power output upon such state entering into contracts for
repayment the same as any other contractee." ld at 4. See supra notes 52-69, 81-85, 111-13 and
accompanying text.

259. See supra notes 18-35, 257 and accompanying text.
260. See 43 U.S.C. § 617d(c) (1976); S. REP. No. 592, 70th Cong., Ist Sess. 4 (1928); supra

notes 81-85, 111-13 and accompanying text.
261. See 43 U.S.C. § 617d(c) (1976); supra notes 149-56 and accompanying text.
262. See supra notes 81-85 and accompanying text.
263. See Hearings on S. 728 and S. 1274, 70th Cong., 1st Sess. 186 (1928); California Brief,

supra note 7, at 73; supra notes 152-56 and accompanying text.
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states and then to municipalities. 2 " Accordingly, the state preference
clause has the effect of granting the states priority over both municipalities
and private power interests. 265

Despite this special preference, it appears that conflicting applications
under the BCPA still must meet the conditions of the Federal Power Act
before the preference will be applied.2 66 The preference clause provides
that preference will be given in the case of conflicting applications "with
due regard to the public interest and in conformity with the policy ex-
pressed in the Federal Power Act. '267 Because the Federal Power Act pro-
vides that preference will be given to states and municipalities when their
plans are deemed to be equally well adapted to serve the public interest,268

the preference accorded the states seems to be subject to public interest
criteria and thus to administrative discretion.

Moreover, the preference clause in the BCPA has been consistently
regarded as a "tie-breaker," arising to fix the allocation of power only
when the Secretary determines that conflicting applications for power are
"equally well adapted" to serve the public interest.269 The Solicitor Gen-

264. The amendment read:
Provided, however, that the preference given by section 7 of said act shall first be

given to the States of Arizona and Nevada, and if they shall not avail themselves in
whole or in part of said preference within the requirements ofsaid act, then to the extent
that the states have failed to qualify the preference shall go to municipalities, and to the
extent that the municipalities shall not qualify then to citizens of the United States, or to
any association of such citizens, or to any corporation organized under the laws of the
United States or any State thereof.
The Committee Prints of this section, February 28 and March 9, 1928, contained a preference

clause giving priority first to a state, then to a municipality, and finally to U.S. citizens. See
California Brief, supra note 7, at 76-78. These Committee Prints provided:

In case of conflicting applications, if any, such conflicts shall be resolved by the said
Secretary, after hearing, with due regard to the public interest, and in conformity with
the policy expressed in the Federal Water Power Act as to conflicting applications for
permits and license. That preference to applicants for the use of water and appurtenant
works and privileges necessary for the generation and distribution of hydroelectric en-
ergy, or for delivery at the switchboard of a hydroelectric plant, shall be given first, to a
state; second, to a political subdivision of a State; third, to citizens of the United States of
any association of such citizens, or any corporation organized under the laws of the
United States or any State thereof. The States of Arizona, California and Nevada shall
have preference and upon an equality with regard to such preferential rights, and shall
be given equal opportunity as such applicants.

California Brief, supra note 7, apps. IX & X.
The Committee Print of March 17, 1928, condensed this language into the form in which it

appears in § 617d(c) of the Act. Id at app. XI; see supra notes 149-56 and accompanying text.
The relevant portion of § 617d provides:

[E]xcept that preference... shall be given first, to a state for the generation or purchase
of electric energy for use in the state, and the states of Arizona, California, and Nevada
shall be given equal opportunity as such applicants.

43 U.S.C. § 617d(c) (1976); see supra notes 52-69 and accompanying text.
265. Seesupra notes 52-69, 149-56 and accompanying text. Thus, this language, in recognition

of the Pittman Resolution's preferred state right to purchase federal power, preserved "the rights
of Arizona and Nevada as superior to those of Los Angeles, provided both should meet the condi-
tions of the Federal Water Power Act." Interpretations of BCPA, supra note 66, at 12.

266. Id See WAPA Staff Discussion Paper, supra note 10, at 5-6; supra notes 157-71, 186-89
and accompanying text.

267. 43 U.S.C. § 617d(c) (1976).
268. 16 U.S.C. § 800(a) (1976).
269. See WAPA Staff Discussion Paper, supra note 10, at 5-6; Interpretation of BCPA, supra

note 66, at 14; supra notes 157-78, 186-89 and accompanying text.
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eral's opinion2 70 stated that "all preferences were subordinate to the public
interest," as determined by the Secretary.271 The Solicitor General argued
that the public interest required both the financial security of the United
States and equality of access to Boulder Canyon power by the areas com-
posing the region in proportion to their needs.2 72 Only when the appli-
cants' demands for power were equally consistent with the "public
interest," would the allocation be determined by the preference provisions
of the Act.273 For the Solicitor General, therefore, all preferences were
conditioned upon the satisfaction of the public interest test, as determined
by the Secretary.274

Accordingly, under the terms of the Act, its legislative history, and its
consistent administrative interpretation, the section 617d(c) preference is
clearly intended to grant only a priority over all other preference custom-
ers to states, not to vest in them a right to one-third of the Hoover
power.275 The preference was intended, moreover, to be subject to the
Secretary's discretion, since it arises only after the Secretary determines the
conflicting applications to be equally well adapted to serve the public in-
terest.276 The preference clause of the BCPA is thus relatively limited in
the priority it accords to preference entities.

It may be, however, that the strong policy favoring the sale of federal
power to preference entities evidenced in later reclamation laws, 277 and the
consequent dhange in the requirements of the public interest criteria gov-
erning the application of the section 617d(c) preference, mandate a more
liberal application of the BCPA's preference clause in the Hoover realloca-
tion in 1987. Moreover, obtaining a broad regional benefit from the Hoo-
ver power probably has become more important to the public interest than
repayment of project costs. 278 Therefore, the Secretary, through WAPA,
probably could and should reallocate some of the Hoover power currently
allocated to California to preference entities throughout the BCP market-
ing area by allowing these entities to exercise the section 617d(b) "recap-
ture" right.

Federal reclamation laws enacted since the BCPA, most notably the
Reclamation Project Act of 1939,279 have tended to provide that preference
shall be given to municipalities and other public bodies in the sale of elec-
tric power generated at federal reclamation projects.280 In accordance

270. Interpretations of BCPA, supra note 66; see supra notes 167-71 and accompanying text.
271. Interpretations of BCPA, supra note 66, at 5.
272. Id at 14.
273. Id
274. Id at 15.
275. See supra notes 149-56, 254-65 and accompanying text.
276. See supra notes 167-71, 186-89, 269-74 and accompanying text.
277. See infra notes 279-90 and accompanying text.
278. See supra notes 305-09 and accompanying text.
279. 43 U.S.C. §§ 485-485k (1976 & Supp. IV 1980).
280. See Flood Control Act of 1944, 16 U.S.C. § 825s (1976) ("[p]reference in the sale of such

power and energy shall be given to public bodies and cooperatives"); Bonneville Project Act, 16
S.C. § 832c(a) (1976) ("the administrator shall at all times, in disposing of electric energy gener-

ated at said project, give preference and priority to public bodies and cooperative"); Reclamation
Project Act of 1939,43 U.S.C. § 485h(c) (1976) (preference shall be given to municipalities); Colo-
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with the basic policy of making the benefits of federal power widely avail-
able to the general public, 281 these more recent federal reclamation laws
have provided that the Secretary must give preference in the sale of federal
power to public entities and cooperatives formed under the Rural Electrifi-
cation Administration. 28 2 The preference clauses in these acts are not, as
in the Federal Power Act and the BCPA,283 used only in the case of con-
flicting applications found to be equally in the public interest. Rather,
they have been interpreted as requiring the Secretary to sell federal power
to preference customers as long as they are willing to purchase and able to
use the power.284

Several cases have delineated the extent to which the Secretary is
bound by the preference provisions in other reclamation laws.2 5 Under
the preference clause of the Reclamation Act of 1939, for example, the
Secretary must sell federal power to preference customers "if any are ready
and willing to purchase it.'

'
286 The Secretary may offer federal power to

private entities only if the available supply exceeds the demands of inter-
ested preference customers. 287 The Secretary is not, however, bound to
make an allocation to any particular preference customer but instead may
allocate the entire power output of a project to some preference customers,
while refusing allocations to others, without justifying his decision.288

Thus, the preference clauses of more recent federal reclamation acts re-
quire that the Secretary satisfy the power demands of all preference cus-
tomers before selling federal power to nonpreference entities. 2 9 Federal
preference law does not require, however, that every interested preference
customer receive an allotment of power as long as no power is sold to a

rado River Basin Project of 1968, 43 U.S.C. § 1554 (1976) (incorporating the preference provisions
of the federal reclamation laws).

281. See 16 U.S.C. § 832c(a) (1976); Re City of Bountiful, 37 PuB. UTIL. REP. 4th (PUR) 344,
380 (F.E.R.C. 1980); Disposition of Surplus Power Generated at Clark Hill Reservoir Project, 41
Op. Att'y Gen. 236, 246-48 (1955); supra notes 61-64 and accompanying text.

282. See, e.g., 16 U.S.C. § 825s (1976); 16 U.S.C. § 832c(a) (1976); 43 U.S.C. § 485h(c) (1976);
see supra notes 61-64, 280-81 and accompanying text.

283. See 16 U.S.C. § 800(a) (1976); 43 U.S.C. § 617d(c) (1976);supra notes 52-64, 149-71, 186-
89 and accompanying text.

284. See City of Santa Clara v. Andrus, 572 F.2d 660, 670 (9th Cir. 1978) (Secretary's action in
selling power sought by a city, a preference customer, to private utility violates 43 U.S.C.
§ 485h(c)); Arizona Power Auth. v. Morton, 549 F.2d 1231 (9th Cir. 1977) (geographic preference
established by Congress favoring upper Colorado River Basin preference customers over Lower
Basin preference customers in the sale of Colorado River Storage Project power did not grant
Upper Basin nonpreference customers a preference over Lower Basin preference customers and
thus did not violate the reclamation laws); Arizona Power Pooling Ass'n v. Morton, 527 F.2d 721,
729 (9th Cir. 1975) (Secretary's discretion in contracting to sell power does not include right to sell
power in a manner conflicting with reclamation acts' preference requirements).

285. See supra note 284 and accompanying text.
286. City of Santa Clara v. Andrus, 572 F.2d 660, 670 (9th Cir. 1978).
287. Id It has in fact been suggested that, under the Flood Control Act of 1944, 16 U.S.C.

§ 825S (1976), when there are conflicting offers for federal power from a nonpreference customer
with the present ability to take and use the power and a preference entity without such ability, the
Secretary should allocate the power to the preference customer and grant it a reasonable opportu-
nity to obtain the means needed to take the power. Disposition of Surplus Power Generated at
Clark Hill Reservoir Project, 41 Op. Att'y Gen. 236, 245-51 (1955).

288. See City of Santa Clara v. Andrus, 572 F.2d 660, 676 (9th Cir. 1978) (preference customer
has no entitlement to federal power as against other preference entities).

289. Id at 670.
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nonpreference entity.290

The policy underlying the use of preference clauses in federal recla-
mation acts is to "attain the greatest benefit to the general public" from
federal hydroelectric power.291 Implicit in the policy of attaining "the
greatest benefit to the general public '2 92 is the notion that the greatest ben-
efit includes a widespread distribution of the power throughout the region
served by the project.293 Thus, the Solicitor General suggested in his opin-
ion that the Secretary should seek to provide an equitable distribution of
Boulder Canyon Project benefits throughout the region, the region being
those areas having physical access to Boulder Canyon power.294

Although the policy evidenced in the various federal preference
clauses became more important after the enactment of the BCPA, it under-
lies the preference provisions of both the BCPA and the Federal Water
Power Act.295 The greater significance of the policy today, as evidenced by
City of Santa Clara v. Andru 296 and Arizona Power Pooling Assn v. Mor-
ton,297 seems to mandate that the preference clause of the BCPA be given
greater effect, designed as it is to accomplish the same goals as the prefer-
ence provisions of the later reclamation acts.298 Therefore, it would clearly
be in keeping with congressional intent299 for WAPA to reduce the amount
of power allotted for renewals pursuant to its statutory authority to do
so300 and to reallocate this power to preference customers throughout the
BCP Marketing Area.30 1

Moreover, the changing nature of the public interest 302 which the Sec-
retary must recognize when allocating power also may necessitate a reallo-
cation of the power among the three states. Section 617d(c) provides that
the Secretary shall, with due regard to the public interest, give preference
as provided in the Federal Power Act.30 3 The Solicitor General defined

290. See id. at 676.
291. See 16 U.S.C. § 832c(a) (1976); Re City of Bountiful, 37 PUB. UTIL. REP. 4th (PUR) 344,

380 (F.E.R.C. 1980); Disposition of Surplus Power Generated at Clark Hill Reservoir Project, 41
Op. Att'y Gen. 236, 246 (1955); supra notes 61-64 and accompanying text.

292. See supra notes 61-64 and accompanying text.
293. See Interpretations of BCPA, supra note 66, at 14.
294. Id In the original allocation, Secretary Wilbur stated that "a wide regional benefit from

this power was desired and obtained." Letter from Secretary of the Interior R.L. Wilbur to Senate
Committee on Appropriations, in CoNTRAcTs, supra note 4, at 601.

295. See Re City of Bountiful, 37 PUB. UT.. REP. 4th (PUR) 344, 380 (F.E.R.C. 1980) ("a
basic goal of the FPA is to assure that hydropower benefits are enjoyed by as much of the public
as possible"); Interpretation of BCPA, sufpra note 66, at 14 (public interest requires a broad re-
gional distribution of Boulder Canyon power throughout the region).

296. 572 F.2d 660 (9th Cir. 1978); see supra notes 279-90 and accompanying text.
297. 527 F.2d 721 (9th Cir. 1975); see supra 279-90 and accompanying text.
298. See supra notes 279-95 and accompanying text.
299. See 43 U.S.C. § 617d(c) (1928) (granting the states preferred rights to Hoover power).

The policy partially underlying section 617d(c) of the BCPA indeed is that of providing a broad
regional benefit to the public through the sale of the federally produced power. See Interpreta-
tions of BCPA, supra note 66, at 14.

300. See supra notes 213-39 and accompanying text.
301. The region primarily consists of southern California, southern Nevada, and Arizona. See

Proposed Marketing Criteria, supra note 4, at 46,867.
302. See Re City of Bountiful, 37 PUB. UTIL. RP. 4th (PUR) 344,380 (F.E.R.C. 1980): "Con-

gress did not intend the public interest to remain frozen and static," but on the contrary it "will
vary with the circumstances and needs of the time."

303. 43 U.S.C. § 617d(c) (1976). See supra notes 52-69 and accompanying text.
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the public interest with respect to the BCPA as being "first, the financial
security of the United States," and second, the "equable distribution of
Boulder Dam benefits throughout the region.' '304 Since the dam presuma-
bly is well on its way to being amortized,30 5 the interest in protecting the
government's financial investment, the dominant consideration at the time
of the original allocation,30 6 is now far less important. Thus, the dominant
consideration in protecting the public interest in the reallocation process
will be to ensure a broad regional distribution of the benefits of the Hoover
power.307 This, in accordance with the policy dictates underlying the use
of the preference clause,308 can best be done by allocating the power, as in
the other reclamation laws attempting to achieve the same result,30 9 to
preference entities.

Any allocation of power in the renewal of the Hoover contracts would
naturally result in Arizona and Nevada receiving a greater share of power.
Section 617d(c) clearly mandates that states, as states, have priority over
all other preference entities.310 Accordingly, Arizona and Nevada, which
are currently receiving Hoover power as states through the agencies of the
Arizona Power Authority and the Nevada Colorado River Commission,
would have preference over the California allottees, who are receiving
Hoover energy not through the state but rather as individual municipali-
ties and nonpreference customers. 31' As the Solicitor General noted, sec-
tion 617d(c) preserved Arizona's and Nevada's rights as superior to those
of Los Angeles or any other municipality. 312

Moreover, such an allocation of the Hoover power could be accom-
plished without violating the right of renewal created by section 617d(b).
That section provides that renewal need not be granted if the contractor's
net investment lost as a result of non-renewal is compensated.31 3 It is
clearly within the Secretary's discretion to decide whether renewal, "recap-
ture," or a reduction in the amount of power offered for renewal should be
required.314 This discretion with respect to an absolute renewal, however,
may be somewhat influenced by the fact that a reallocation of the power
may be necessary to fulfill the public interest criteria of the Act by provid-
ing a broader regional distribution of the benefits of the Hoover Dam
energy.315

304. Interpretation of BCPA, supra note 66, at 14.
305. See CoNrTRAcrs, supra note 4, at 601. Interior calculated that the sale of 64% of the

Hoover firm energy alone would be adequate to return the government's investment within 50
years. Id See 43 U.S.C. § 617c(b) (1976) (requiring that the investment be amortized within 50
years); supra notes 12-35 and accompanying text.

306. See supra notes 12-35 and accompanying text.
307. See Interpretation of BCPA, supra note 66, at 14.
308. See supra notes 61-64, 279-95 and accompanying text.
309. See supra notes 279-90 and accompanying text.
310. 43 U.S.C. § 617d(c) (1976); see supra notes 149-56, 261-65 and accompanying text.
311. See WAPA Public Comment Forum, Las Vegas, Nevada January 21, 1982; supra notes

12-35 and accompanying text.
312. See Interpretation of BCPA, supra note 66, at 12.
313. See 43 U.S.C. § 617d(b) (1976); supra notes 209-30 and accompanying text.
314. See 43 U.S.C. § 617d(b) (1976); supra notes 209-39 and accompanying text.
315. See supra notes 302-09 and accompanying text.
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CONCLUSION

Neither California's asserted absolute right to renewal of power con-
tracts nor Arizona's and Nevada's claimed absolute right to one-third of
the power should govern the upcoming reallocation of the Hoover power.
Rather, the reallocation of the power lies within the Secretary of Energy's
discretion. A strong argument can be made that, pursuant to the policy
underlying federal preference clauses, the Secretary should exercise his
discretion to award Arizona and Nevada a greater share of the existing
Hoover power at California's expense. Arizona and Nevada, however,
have chosen to assert the "super-preference" right to one-third of the
power, rather than to appeal to the Secretary to exercise his discretion to
allocate them a greater share of the power.

To a certain extent, both the Arizona-Nevada and California posi-
tions reflect an unwillingness to rely on the Secretary's discretion resulting
from a recognition of the rule that courts will not alter a federal power
allocation when all power is sold to preference customers. This Note,
while recognizing that the allocation of power is within the Secretary's dis-
cretion, has suggested that the Secretary exercise this discretion in accord-
ance with the policy of achieving as great a regional benefit as possible
from federal power to allocate Arizona and Nevada a greater share of
Hoover power.
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