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Everyone with an appetite for disaster can satisfy a craving for bad
news from the daily menu presented by television, radio, and newspapers.
War, famine, fear of nuclear catastrophe, the national debt, trade deficits,
and deterioration of everything from our urban environments to public serv-
ices saturate the news. Crises in judicial systems seem as remote from most
Americans as the gentle patter of acid rain upon a Canadian pond.

For lawyers, law teachers, judges, court administrators and, most im-
portantly, for litigants, the distress of judicial systems has an immediacy that
is not shared by the general public. Those of us who are involved in the
administration of justice display characteristics that are typically American
in responding to serious problems. We like to believe that for every problem
there is a solution, if we just put our minds to it-for a very short time. Our
national enthusiasm to get the job done now has many beneficial effects. Un-
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fortunately, impatience is a serious handicap in trying to work through com-
plicated long-term problems. Court congestion, delay, and cost are not only
long-term problems in judicial systems, they are extremely complex. New-
comers to the reformers' roundtable rediscover the problems almost daily.
They learn painfully just how complicated these issues are.

Newcomers to reform constantly ignore the old admonition that those
who do not know history are doomed to repeat it. Newcomers inevitably
make their obeisance to history by two obligatory citations, one to be De
Tocquevillel and the other to Dean Pound's 1906 lecture. 2 Thereafter, each
new group forgets the past and concentrates primarily on rebuilding wheels
that have been manufactured many times before. Some of those wheels actu-
ally turned very well; others turned poorly, or not at all.

One frequently recurring theme is that the trouble with the administra-
tion of justice is lawyers. Getting rid of lawyers as a means of solving ills
was old herring in Shakespeare's time.3 Reform enthusiasts do not accept
the sanguinary solution of killing all the lawyers, perhaps because most of
the reformers are practicing lawyers themselves, or at least they practiced
law before they went on the bench. Instead, the cry is to rid us of incompe-
tent lawyers.

Reformers have established a bewildering number of local and national
committees and task forces to study lawyer competency and to recommend
measures to eradicate incompetency.4 They typically develop such commit-
tees by gathering a group of interested judges and practitioners under the
leadership of an enthusiastic reformer. The committee often does not in-
clude any veteran of the Competency Wars, perhaps because the veterans are
battle-fatigued or because they are perceived as persons who did not accom-
plish anything. Without at least one veteran, the committee may be com-
pletely unaware of the volumes of work already done on the subject. It is

1. A. DE TOCQUEVILLE, DEMOCRACY IN AMERICA (1945 ed.).
2. Pound, The Causes of Popular Dissatisfaction with the Administration ofJustice, 40 AMER.

L. REV. 729 (1906), reprinted in 35 F.R.D. 273-291 (1964).
3. "The first thing we do, let's kill all the lawyers," said Dick the Butcher. The response was

made to Jack Cade's proclamation to the rebels: "And when I am king.., there shall be no money;
all shall eat and drink on my score; and I will apparel them all in one livery, that they may agree like
brothers and worship me their lord." W. SHAKESPEARE, KING HENRY VI, Part 2, Act IV, scene ii,
lines 78-87.

4. E.g., Aspen, History, Development and Implementation of the Recommendations of the
Devitt Committee in the Northern District of Illinois, 51 B. EXAMINER 18 (1982); Dear, Adversary
Review: An Experiment in Performance Evaluation, 57 DEN. L.J. 401 (1980); Harrell, President's
Page: Increasing Lawyer Competency--A Blueprint for Action, 68 A.B.A.J. 1532 (1982); Renfrew,
Query: Did the Devitt Committee Find Problems Worthy of Its 'Solutions'?, 64 JUDICATURE 58
(1980); Seitel, Proposals Before National Judges' Group: Report Offers Key Change to Upgrade Bar
Competency, 188 N.Y.L.J. 1 (1982); Burger, Quality of Litigation and Lawyer Competence, Year-End
Report on the Judiciary (Dec. 28, 1981); Yardsticks Urged: Competence Task Force Meets, 69
A.B.A.J. 428 (1983); Enhancing Lawyer Competence: ALI-ABA Confab Faces the Issues, 67
A.B.A.J. 265 (1981); Enhancing the Competence ofLawyers, The Report on the Houston Conference,
Feb. 3-5, 1981, ALI-ABA (1982); Interim Report of the Task Force on Professional Competence,
ABA (1982); The Legal Profession and Quality of Service: Further Report and Proposals: Report
and Materials of a National Workshop on Quality of Legal Services, Canadian Institute for the
Administration of Justice (1979); Council on Lawyer Competence Has First Meeting in Capitol, 189
N.Y.L.J. 1 (May 19, 1983); Federal Judicial Center, Status Report on Pilot Court Activities Pre-
pared for the Implementation Committee of the Judicial Conference of the United States on Admis-
sion of Attorneys to Federal Practice (Jan. 5, 1983).
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curious that lawyers and judges who are steeped in knowledge that decisions
should be based on the record, that citation of authority is expected, and that
findings must be supported by substantial evidence, so often throw all this
knowledge down the drain as soon as they get in the reforming business.

Each new committee soon learns that the first task is to try to define
lawyer competency.5 Some committees give up when they discover that law-
yer competency is as hard to define as pornography: competency is in the
eye of the beholder-you know it when you see it. Few committees, how-
ever, have the boldness and none the power to resolve the problem of defin-
ing competency as the United States Supreme Court solved its pornography
dilemma: leave the issue in the first instance to a jury to define it as the jury
sees it. Usually, the committee struggles mightily and produces a definition
that looks very much like legal malpractice, in short, negligence.

The next stage of the new committee's development is recognition that
incompetence in the courtroom is the most visible and therefore the least
pervasive of the problems generated by incompetency. Incompetency in the
law office rather than the courtroom, like incompetency in the medical office
rather than the hospital, occurs daily when the professional gives clients or
patients bad advice. The recipient rarely knows that he has been ill-advised.
Poorly advised clients may not know the reason why a business deal has
collapsed, why their marriage settlements have failed, or why heirs never
received what the testator intended. It is not only doctors who bury their
mistakes.

Defining courtroom competence, though difficult, is relatively simple
when compared to the task of identifying the causes of courtroom incompe-
tence and devising stratagems to solve the problems. For example, thor-
oughly competent lawyers may perform badly when adequate time to
prepare is unavailable, when the lawyer has succumbed to alcoholism or
drug abuse, or when he or she is under unusual emotional stress or is espe-
cially tired. Lawyers may perform incompetently because they are poorly
educated, they have no actual or simulated trial experience, or they are plain
lazy. No panacea exists to cure lawyer incompetency because the causes are
so diverse. Nevertheless, in an effort to "do something" about lawyers in-
competence, both legislatures and courts, often following committee recom-
mendations, have enacted many different laws or rules. Such rules include
compelling lawyers to attend mandatory continuing legal education courses,
to take mini-bar examinations, or to obtain trial experience before a lawyer
can gain experience by trying a case in a particular court.6 Informed intui-

5. See, eg., Israel, Standards for the Performance of Lawyers and Legal Assistants, 27 PRAC.
LAW. 79 (1981); Stea, Competence: The Question Is, What Does that Mean?, 42 OR. ST. B. BULL. 10
(1982); Strehlow, Evaluating "Competency" Criteria: Toward a Uniform Standard of Lawyer Per-
formance, 58 WASH. U.L.Q. 1019 (1981).

6. E.g., Qualifications for Practice Before the United States Court in the Second Circuit, Final
Report of the Advisory Committee on Proposed Rules for Admission to Practice, 67 F.R.D. 159
(1974); Dickason, Mandatory Continuing Legal Education, 7 ILL. B.J. 424 (1982); Kaufman, Attor-
ney Incompetence: A Plea for Reform, 69 A.B.A.J. 308 (1983) (compulsory internships); Kimball,
Footnotes and Dicta, 64 CHI. B. REc. 202 (1983) (commentary re: establishment of Federal Trial
Bar); Littlejohn, Ensuring Lawyer Competency: The South Carolina Approach, 64 JUDICATURE 109
(1980); King Committee, Pilot Courts Active: Courts Participating in Continuing Legal Education, 13
THIRD BRANCH 5 (1981); Competency Proposal for Massachusetts, 8 B. LEADER 6 (1982); Boston



ARIZONA LAW REVIEW

tion should tell us that requiring a lawyer to take another examination will
not improve courtroom performance when the inadequacy is not based on
lack of knowledge of procedural or substantive law. Thus, a public prosecu-
tor or defender with a caseload so large that preparation of any case cannot
exceed one hour cannot perform better by adding more paperwork. The
solution lies not in imposing more requirements on those litigators, but in
inducing legislatures to provide adequate funding to properly staff the of-
fices. More tests, courses, and paper work add costs to the process. Addi-
tional mandates simply can make bad problems worse.

At least some of the task forces that have studied these issues in depth
have concluded that the mandate methodology should be used with great
caution or not used at all.7 To date, none of the mandated requirements
have been adequately validated. Validation of the efforts of a change created
by a new rule requires an adequate data base supplying a baseline by which
to measure performance. This baseline must then be followed by a study
using a comparable data base after the change has been made. Without data
at both ends, it is impossible to tell whether a change has had any effect,
good or bad; more work is necessary to discover whether an altered result is
attributable to the change or to something else. Despite the lack of any vali-
dated study and the warnings that mandated requirements have no estab-
lished value, committees' zeal to mandate continues unabated. Few of the
committees charged with the responsibility of "doing something" about law-
yer incompetency have been able to resist the temptation to apply that
American apothegm "there ought to be a law"; they have enacted one. It is
mildly amusing that some judges, enthusiastic about imposing competency
tests upon litigators, restrain their elation when lawyers suggest competency
ratings for judges.

The lack of reliable data to assist designers of reforms is not confined to
the problems of lawyer competency. Even patient reformers of judicial sys-
tems have been seriously hampered because, until very recently, too few em-
pirical studies existed to provide us with any reliable data about judicial
systems. Court statistics were poorly and unreliably kept, and those record-
keeping systems that existed followed such disparate criteria that compari-
sons between and among courts were extremely difficult or impossible. The
available data were primarily limited to the number of filings in any court,
the disposition rate per judge, and the time that elapsed between the date of
filing and the ultimate disposition. These data do not reveal enough infor-
mation to ascertain what was happening or why.

The first major empirical analysis of civil litigation was produced in
1937 by Charles Clark and Harry Shulman.8 Their study concentrated upon
two Connecticut trial courts between 1919 and 1932. Professors Hans
Zeisel, Harry Kalven, Jr., and Bernard Buchholz produced a truly ambitious
empirical study of civil delay in 1959, but they confined their work to one

Bar Supports Proficiency Board, 8 B. LEADER 21 (1982); Mandatory CLE: On the Front Burner
Again, 6 B. LEADER 29 (1981); Martin, Bill Would Require Two-Year Internshipfor All New Law.
yers, 93 L.A. DAILY J. 1 (1980).

7. E.g., A.B.A., Report of the Task Force on Professional Competence (1983).
8. C. CLARK & H. SHULMAN, A STUDY OF LAW ADMINISTRATION IN CONNECTICUT (1937).
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state trial court in New York.9 Since 1959, other scholars have performed
valuable work, but empirical studies of both depth and breadth did not de-
velop until the late 1970's.

The emergence of major studies was delayed, in significant part, because
the technology required to undertake massive studies was not readily avail-
able. Such studies were inpracticable until researchers had access to com-
puters that were capable of storing, retrieving, sorting, and rearranging very
large quantities of data. The wedding of increasingly sophisticated method-
ology with computers permitted the horizontal and vertical studies now be-
ing performed.

During the last eight years, researchers conducted a number of high
quality empirical studies. The research group of the Institute for Civil Jus-
tice, established within the Rand Corporation in 1979, has conducted partic-
ularly sophisticated and penetrating studies. For example, the Rand teams
collected data on all awards returned in civil jury trials in the federal, state,
and municipal courts in Cook County, Illinois, from 1959 to 1980. The
Rand teams also conducted a parallel study of all civil jury trials in San
Francisco County, California. 10 Rand researchers also studied delay in the
Los Angeles County Superior Court for civil cases from 1920 through
1981.11

The Rand studies reveal that much of the perceived wisdom about what
is going on in judicial systems is either wrong or seriously misleading. For
example, we constantly tell each other that Americans are far more litigious
than they were in the past. The Rand study of the Los Angeles County
courts makes that assumption extremely dubious. As it turns out, although
the average number of civil filings increased enormously over the years, the
rate of filings (the number of filings per capita) remained relatively steady.
The authors of the Los Angeles study stated:

[O]ver the past several decades no more than one half of 1 percent, or
one in 200 people, has filed civil suits. Between 1970 and 1980 filings
per population steadily increased, but in 1980 the rate of filings per
population was still lower than in 1930 .... The population of Los
Angeles County was much more litigious in the 1900's and 1930's and
in the late nineteenth century than it is today. 12

Thus, our observation that, in sheer numbers, there has been a litigation
explosion in the metropolitan courts is correct, but the reason for the in-
crease, at least in Los Angeles, is the change in demographics and not the
state of mind of the inhabitants. A reform aimed at reducing litigiousness
would miss the mark, even if anyone knew how to reduce litigiousness with-
out destroying the values courts are intended to preserve.' 3

9. H. ZEISEL, H. KALVEN, B. BUCHHOLZ, DELAY IN THE COURT (2d ed. 1978).
10. M. Shanley and M. Peterson, Comparative Justice, Civil Jury Verdicts in San Francisco and

Cook Counties, 1959-1980, INSTITUTE FOR CIVIL JUSTICE, THE RAND CORP. (1983).
11. M. Selvin & P. Ebener, Managing the Unmanageable, A History of Civil Delay in the Los

Angeles Superior Court, INSTITUTE FOR CIVIL JUSTICE, THE RAND CORP. (1984).

12. M. Selvin & P. Ebener, supra note 11, at 32. See also M. Rosenberg, Court Congestion:
Status, Causes, and Proposed Remedies in THE COURTS, THE PUBLIC, AND THE LAW EXPLOSION
(1965).

13. It is not a serious exaggeration to say that in the last century and in the early part of this

19851
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The Rand court studies, as well as others, reveal strikingly similar
trends in the civil case loads of metropolitan trial courts. Early in this cen-
tury the civil docket shifted from one composed predominantly of contract
cases to one composed predominently of tort cases.14 In many cities, the
civil courts were primarily collection agencies. State trial courts had a large
increase in civil filings between 1910 and 1930. Filings dropped significantly
during the Great Depression and the Second World War, but civil filings
surged dramatically in the 1950's.15 Both in terms of absolute numbers and
percentages, the tort calendar overwhelmed the contract docket. Although
automobile personal injury actions continue to win the numbers game
among tort cases, during the last twenty years product liability, malpractice,
and civil rights cases have come to the fore because they are far more com-
plex than ordinary automobile collision cases. 16

The first step in diagnosing the ills of judicial systems is to acquire as
much data as can be found over a significant period of time in comparable,
but different, jurisdictions. The second step (or more accurately steps) is to
discover the causes of the results documented. Discovering causes of the
results is much more difficult and valuable in assisting policy makers to take
corrective action.

For example, the folklore is that jury verdicts have risen enormously
and that juries are out of control. The Rand studies of Cook and San Fran-
cisco counties reveal a different picture. In almost half of all trials plaintiffs
win nothing.17 After adjusting for inflation, the average jury award re-
mained constant during the entire twenty-year study period.18 The averages
in both jurisdictions are skewed by a handful of blockbuster cases. For in-
stance, forty-eight percent of all money won by San Francisco plaintiffs from
1975 through 1979 was awarded in thirteen cases.19 The big jury verdicts
came in malpractice and products liability cases and not in automobile acci-
dent cases.20 Although the overall results in both Cook County and San
Francisco County were similar, upon closer examination, there were striking
differences. In Cook County, product liability cases combined high risks
with high stakes: the plaintiffs usually lost, but when they won, they won
big. In San Francisco, plaintiffs won over half the cases, but the awards were
less than half the size of those in Cook County.21

Even this small amount of information demonstrates that efforts either
to increase or to decrease jury awards in automobile cases in Cook and San

century state court systems were designed to handle the civil problems of the gentry and the criminal
problems of the poor. No thoughtful person would seriously propose a "reform" that only the rich
should have access to civil justice and the rich should be excluded from the criminal courts. Eco-
nomic, social, and political forces sometimes lead to those unfortunate results; further impetus to
these trends should not be encouraged in the name of reform.

14. M. Selvin & P. Ebener, supra note 11, at 16, 43-44; Friedman & Percival, A Tale of Two
Courts: Litigation in Alameda and San Benito Counties, 10 LAW AND SOCIETY REVIEW 296 (1976).

15. M. Selvin & P. Ebener, supra note 11, at 14.
16. Id. at 44-45.
17. M. Shanley and M. Peterson, supra note 10, at 23.
18. Id.
19. Id. at xiii.
20. Id. at 14-18.
21. Id. at 33.
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Francisco counties would have no significant impact. If a reformer wants to
make a difference in jury verdicts, his attention should turn to products lia-
bility and malpractice cases. Nevertheless, before he could decide what to
do, he would need to find out why juries in products liability cases behave
differently in San Francisco from those in Chicago. The Rand teams are
now trying to unravel the skeins of causation. They can test many different
hypotheses.22 Do the different results reflect differences in the kinds of prod-
uct liability cases tried in each jurisdiction? Do lawyers and their clients use
different criteria in deciding to settle or to try their cases? Do differences
between California and Illinois substantive and procedural law explain the
disparities? Are the attitudes of Chicago and San Francisco juries towards
products different?

The lesson in this setting, as in the area of lawyer competency, is that
reformers should be hesitant to change rules affecting the course of litigation
without hard data informing them about what is happening and why. With-
out that information, the decision may not only fail to cure the ill, but could
actually work to make it worse.

A few years ago, reformers beat the drums to enact statutes allowing
prejudgment interest to plaintiffs in tort cases. The reformers believed al-
lowing prejudgment interest would accomplish two purposes. First, it would
eliminate the defendant's incentive to delay trial to profit from the use of the
money. Second, it would compensate winning plaintiffs for the loss of real
value of their judgment caused by delay occurring between the time they
were injured and the time they went to trial. Reformers acted on hunches
and not facts. Facts, which later became available, revealed problems more
complex than the reformers realized.

The Rand study of Cook County verdicts revealed that juries were im-
plicitly giving plaintiffs prejudgment interest at a rate equal to underlying
inflation plus 3.7% per year.23 There may be other valid reasons for award-
ing tort plaintiffs prejudgment interest, but, in Cook County, compensating
the plaintiff for inflation is not one of them. More than half of our states
have enacted prejudgment interest statutes.24 If juries behave like those in
Cook County, the real prejudgment interest rate will be very different from
that intended by either legislators or jurors.

The Rand analysis raises a number of very hard questions. First,
should legislatures, judges, or juries set the prejudgment interest rate? Sec-
ond, what should the rate be? The rate that "fully compensates the plaintiff
may not eliminate the defendant's incentive to delay, while the rate that
eliminates the defendant's incentive to delay may create an incentive for the
plaintiff to delay."' 25 If reformers are to devise incentives preventing delay,
prejudgment interest laws must be much more sophisticated than they are
today.

In both state and federal courts, persistent congestion increases pressure

22. Id. at x-xi.
23. S. Carroll, Jury Awards and Prejudgment Interest in Tort Cases, THE INSTITUTE FOR CIVIL

JusTiCE, THE RAND CORP. 45 (1983).

24. Id. at v.
25. Id. at vi.
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on lawyers and their clients to settle. Researchers in both federal and state
courts find that, since early in this century, the percentage of settlements
relative to trials has constantly increased. Studies by Thomas Church in
state trial courts produced powerful evidence that extensive court involve-
ment in settlement activity is counterproductive. 26 No researcher has yet
identified the reasons for the increasing rate of settlements or conducted a
follow-up study to verify Church's observations on the poor effect of exten-
sive judicial intrusion in settlement. Nevertheless, enthusiasm abounds for
increasing judicial intervention and adding further sanctions against litigants
who do not settle.

The most widely publicized of these efforts is the current proposal pub-
lished for comment by the Standing Committee on Rules of Practice and
Procedure of the Judicial Conference to amend Rule 68 of the Federal Rules
of Civil Procedure. Current Rule 68 permits a defendant who sends a settle-
ment offer before trial to recover his costs from the plaintiff if the judgment
ultimately obtained by the plaintiff is "not more favorable" than the offer.27

Rule 68 has not had any significant impact. The Advisory Committee on
Civil Rules published a draft amendment in 1983. The proposal provided
that any party could offer a pretrial settlement. If the opposing party re-
jected the offer and the final judgment was not more favorable to the offeree,
the offeree would be required to pay both costs and attorneys' fees. The
obligation to pay was qualified by a provision permitting reduction of the
amount to be paid upon the court's finding that the payment was excessive
or unjustified under all the circumstances. 28 Critics objected to the proposed
amendment on three main grounds. First, it was not authorized by the
Rules Enabling Act, 18 U.S.C. § 2072. Second, it would conflict with ex-
isting fee-shifting provisions of the Civil Rights Attorney's Fee Award Act,
42 U.S.C. § 1988, and other fee statutes. Third, it discriminated against
plaintiffs bringing public interest law suits and other kinds of actions as pri-
vate attorneys general. 29 The Committee withdrew the proposed
amendment.

The new proposed amendment also provides that any party can make
an offer or offers of settlement before trial. Following rejection the offeror
can move the court, after entry of judgment, to assess costs, expenses, and
attorneys' fees as a sanction against the offeree. In determining whether "an
offer was rejected unreasonably, resulting in unnecessary delay and needless
increase in the cost of the litigation," the court is required to take into ac-
count "all of the relevant circumstances at the time of the rejection," includ-
ing ten separately listed circumstances.30 Class and derivative actions are

26. Church, Civil Case Delay in State Trial Courts, 4 THE JUSTICE SYSTEM JOURNAL 166, 187-
191 (1978).

27. FED. R. CIv. P. 68 (1983).
28. Committee on Rules of Prac. & Proc. of the Judicial Conference of the United States, Pre-

liminary Draft of Proposed Amendments to the Federal Rules of Civil Procedure, 98 F.R.D. 339, 361-
63 (1983).

29. E.g., Mansfield, J., Chairman, Advisory Committee on Civil Rules, Judicial Conference of
the United States, Letter to Committee on Rules of Prac. & Proc. of the Judicial Conference of the
United States, 102 F.R.D. 423, 424 (1984); Fiss, Against Settlement, 93 YALE L.J. 1073 (1984).

30. Proposed Rule 68 states:
IT~he court shall consider all of the relevant circumstances at the time of the rejection,

[Vol. 27



JUDICIAL REFORM

expressly excluded.31

The new proposal, like the old one, is a fee shifting device. Although
the new version avoids some of the difficulties of the earlier draft, it has
many problems of its own. Leaving aside those problems, the more funda-
mental question is whether the proposed rule, if adopted, would achieve its
stated purposes to "encourage early settlements, avoid protracted litigation,
and thus reduce the current enormous delay and expense that marks dispute
resolution in most federal courts. ' '32

It is more than a quibble to observe that no substantial evidence in the
record supports an assumption that protracted litigation is a significant fac-
tor in court congestion. The assumption may in fact be correct, but it is
unproved. The Civil Litigation Research Project, after reviewing cases in
both federal and state courts, concluded that, in all but a couple of courts, no
more than about 10% of the cases remain after a twenty-four month
interval.33

Even without detailed studies, it is evident that some kinds of cases are
going to be prolonged because there is no short-term way in which to settle
them or to try them. Some of the well known cases in this category are the
breakup of AT&T, the marathon IBM litigation, and the asbestos cases.
The vast majority of cases, however, do settle early. The median time from
fling to disposition for all civil cases not tried in 1983 was seven months,
according to data from the Federal Administrative Office Record.34 More-
over, the long-term trends in both federal and state courts firmly established
that an ever-increasing percentage of cases is settled before trial. In the fed-
eral courts, the Administrative Office of the United States' Courts reported
that the number of cases going to trial declined from 10% in 1970 to 5.4%
in 1983.35 It is not an imposition on the judiciary to require the trying of
some cases. Moreover, it is very doubtful that the percentage of cases tried
can be significantly reduced from their current levels without impairing the

including (1) the then apparent merit or lack of merit in the claim that was the subject of
the offer, (2) the closeness of the questions of fact and law at issue, (3) whether the offeror
had unreasonably refused to furnish information necessary to evaluate the reasonableness
of the offer, (4) whether the suit was in the nature of a "test case," presenting questions of
far-reaching importance affecting non-parties, (5) the relief that might reasonably have
been expected if the claimant should prevail, and (6) the amount of the additional delay,
cost, and expense that the offeror reasonably would be expected to incur if the litigation
should be prolonged.

[T]he court shall also take into account (I) the extent of the delay, (2) the amount of the
parties' costs and expenses, including any reasonable attorney's fees incurred by the offeror
as a result of the offeree's rejection, (3) the interest that could have been earned at prevail-
ing rates on the amount that a claimant offered to accept to the extent that the interest is
not otherwise included in the judgment, and (4) the burden of thb sanction on the offeree.

Comm. on Rules of Prac. & Proc. of the Judicial Conference of the United States: Preliminary Draft
of Proposed Amendment to Rule 68, 102 F.R.D. 425, 433 (1984).

31. Committee on Rules of Prac. & Proc. of the Judicial Conference of the United States: Pre-
liminary Draft of Proposed Amendment to Rule 68, 102 F.R.D. 425, 432-33 (1984).

32. Mansfield, supra note 29, at 424.
33. J. Grossman, Panel 1. The Pace of Court Activity in THE PACE OF LITIGATION: CONFER-

ENCE PROCEEDINGS 17 (1982).
34. 1983 Annual Report of the Director of the Administration Office of the United States

Courts at 142.
35. Id.
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larger purposes for which courts exist. Disincentives to proceed to trial are
already enormous. Litigation through trial is frightfully expensive, and pre-
dicting trial results is inevitably risky. These observations should raise seri-
ous questions about whether further disincentives are necessary or desirable.

Even if we assume with the Committee on Rules of Practice and Proce-
dure that reduction of the cases tried is desirable, the question remains
whether the amendment to Rule 68, if adopted, would produce early settle-
ments, reduce protracted litigation, or decrease costs and delay. No data
currently exist suggesting an affirmative answer. No study exists that com-
pares the rate and time of settlement in statutory fee shifting cases with com-
parable non-fee shifting cases. The little that is known about fee shifting
does not support the Committee's optimistic hunches.

Experienced negotiators are fully aware that each time a new card is
introduced into a negotiation game, the settlement dynamics change. The
proposed amendment puts a new card on the bargaining table, and it is a
wild card. No evidence exists upon which to predict who will be able to play
the card successfully or when. The minimum result is to prolong the dicker-
ing process; as a result, as many settlements will be delayed as will be pro-
moted. In this state of the record, it is as convincing to argue that the
proposal will generate litigation and discourage early settlement as it is to
argue to the contrary.

A peculiar attribute of the proposed amendment is that its results can
easily be ascertained only when an offer is rejected, the case is fully tried, and
the offeree receives disappointing results. In other words, the results are
ascertainable only when the rule has failed altogether. In this situation, the
rule produces results exactly opposite to those the Committee is seeking: the
trial is prolonged, the expense is increased, and more judicial time is con-
sumed. The court must preside over post-judgment motions, hearings-per-
haps mini-trials to decide whether sanctions are appropriate. If sanctions
are appropriate, the court must then decide in what amount by applying the
laundry list of criteria stated in the proposed rule.

Even with all of these guidelines, the task of deciding whether the of-
feree was more optimistic than he should have been and, if so, how many
dollars in sanctions should be awarded for each point of unrealized opti-
mism, is a chancy business. Human experience tells us that hindsight is
likely to be twenty-twenty. It is very hard, after the fact, not to view with
certitude matters that were, at best, the subject of uneasy predictions before
trial. No substantial evidence exists that federal district judges are better
than competent lawyers who prepare the case for trial at foretelling which
cases should be tried rather than settled. Moreover, not every district judge
is aware that the powers of Cassandra were not conferred along with the
appointment to the federal bench.3 6

Whether well or ill advised, proposals to reduce delay and congestion
by reforming procedures in trial courts are older and more frequent than
proposals to reform appellate courts. Although reformers of federal appel-
late practice and procedures have occasionally succumbed to poorly consid-

36. See, e.g., Resnick, Managerial Judges, 96 HARV. L. REV. 376 (1982).
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ered changes, no one can sensibly argue that proposals for structural change
of the federal judiciary have been enacted precipitously--especially when the
change effects the Supreme Court of the United States.

The First Judiciary Act of 1789 required that Supreme Court Justices
ride circuit to participate in the proceedings of the federal trial courts, then
known as circuit courts. In 1792 Chief Justice Jay and his colleagues pro-
tested that the task of circuit riding was "too burdensome." 37 In response to
growing complaints about congestion in the federal system, Congress en-
acted the Evarts Act in 1891, creating Circuit Courts of Appeals. 38 Con-
gress did not abolish the old circuit trial courts, the source of complaints
since 1789, until 1911, when their jurisdiction was transferred to the district
courts. 39 Although many minor changes were made to reduce the burden on
the Supreme Court of the United States, the only major change came in 1925
when Congress, with some minor exceptions, eliminated the Court's power
of direct review over district court decisions, and greatly expanded the
Court's power of discretionary review by way of certiorari.4° The federal
court structure today is in essentially the same form as it was when the
Judge's Bill was enacted in 1925.

The appellate litigation explosion in the federal courts has been care-
fully documented. From 1963 to 1973 filings in the United States court of
appeals increased 418%.41 The backlogs of pending appeals rose 540% be-
tween 1973 and 1983.42 The Supreme Court load escalated continuously,
and it is now common for the Supreme Court to have over 5,000 cases on its
docket.4 3 By 1973, the Supreme Court could review no more than 1% of the
decisions of the United States courts of appeals. Between then and now, the
load on the courts of appeals has more than doubled, and with that increase,
the possibility for Supreme Court review has declined from slight to minute.
Practicably, the Supreme Court cannot give plenary consideration to more
than 150 cases per year.44

By 1971, experienced court Watchers concluded the federal appellate
decisional capacity had been exceeded. To cope with the flood of appeals,
several major study groups formed to develop the data and to recommend
revisions in the federal judicial structure.4 5 All of the major study groups, as

37. 13 C. WRIGHT, A. MILLER, E. COOPER, FEDERAL PRACTICE & PROCEDURE § 3504
(1984).

38. Evarts Act, ch. 517, 26 Stat. 826 (1891). Modification of the burden of the Supreme Court
Justices' Circuit riding had occurred as early as 1801 by the "Midnight Judges Act," Act of Feb. 13,
1801, ch. 4, 2 Stat. 89.

39. Act of March 3, 1911, ch. 231, 36 Stat. 1087.
40. Judges' Bill Act, ch. 229, 43 Stat. 936 (1925).
41. Interview with Mark Canon, Ph.D., Administrative Assistant to Chief Justice Burger

(1984).
42. E.g., Annual Report of the Director of the Administrative Office of the United States

Courts 106 (1984); Report of the Study Group on the Caseload of the Supreme Court, 57 F.R.D.
573, 574 (1972).

43. Burger, The Time is Now for the Intercircuit Panel, A.B.A.J. 86 (April 1985); Burger, Chief
Justice, Annual Report on the State of the Judiciary, 69 A.B.A.J. 442 (1983).

44. Scholars have sometimes argued that the Court should not give plenary consideration to
more than 100 cases per year. See, e.g., Hart, Forward: The Time Chart of the Justice, 73 HARV. L.
REV. 84, 99 (1959).

45. The Commission on Revision of the Federal Court Appellate System; Structure and Inter-
nal Procedure: Recommendations for Change, 67 F.R.D. 195 (1975) (Hruska Commission); Federal
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well as the American Bar Association, concluded that a new court must be
inserted between the United States courts of appeals and the Supreme
Court.46 These proposals differed substantially in their designs of jurisdic-
tion and judicial composition. Thereafter, legislators introduced a series of
bills in Congress to create a National Court of Appeals. All of those bills
kicked feebly for a little while and died. Why?

No structural change in the federal judiciary has ever been accom-
plished either quickly or easily. Such changes require the movement of
mountains of inertia; these changes meet resistance from traditionalists who
like the way things used to be. The resistance movement includes not only
practitioners but also judges. Judges of the lower federal courts, like other
mortals, are usually delighted about reform-as long as the changes do not
affect them personally. Likewise, circuit judges will not likely greet with
unbounded joy any proposal that alters the status of judges of the United
States courts of appeals from second only to the United States Supreme
Court to third place on the judicial totem pole.47

Many early critics perceived the proposal for a National Court of Ap-
peals as a work relief bill for the individual Justices of the Supreme Court.
That debate soon deteriorated into squabbles about how hard the Justices
worked, as compared with each other, and as compared with other persons
who hold high public office. Those quarrels were both irrelevant and de-
structive. Contending that appellate congestion would be relieved if the Jus-
tices would only work harder is as silly as telling a commuter that he can
escape a traffic jam on an expressway by driving harder. The commuter's
problem, like the Justices', is that the system was not designed to handle the
volume of traffic thrust upon it.

Although many candidates could be nominated as the defeaters of the
National Court of Appeals, the Freund Committee, appointed by the Chief
Justice in the fall of 1971, may have accidently won the award. The Com-
mittee was charged with trying to reduce the paperwork burden on the
Supreme Court. Retrospectively, it is evident no one asked the Committee
to address the correct questions. Focusing on the paperwork burden, the
Committee recommended that all petitions for Supreme Court review should
first be filed in a National Court of Appeals. The National Court of Appeals
would then screen the cases for the Supreme Court and certify several hun-
dred of them annually to the Court for further screening. The product of
this system would then make up the Supreme Court's docket. The Freund
Committee also proposed that the new court would decide whether petitions
established "a true conflict between the circuits;" the cases labelled "con-

Judicial Center, Report of the Study Group on the Case Load of the Supreme Court (1972) (Freund
Committee).

46. See supra note 45. See also Burger, supra note 43; Meador, A Comment on the Chief Jus-
tice's Proposals, 69 A.B.A.J. 448 (1983).

47. See also Bork, Dealing with the Overload in Article III Courts, in National Conference on
the Causes of Popular Dissatisfaction with the Administration of Justice, 70 F.R.D. 231 (1976);
Feinberg, Forward: A National Court of Appeals?, 42 BROOKLYN L. REV. 611 (1976); Lay, Why
Rush to Judgment? Some Second Thoughts on the Proposed National Court of Appeals, 59 JUDICA-
TURE 172 (1975); Swygert, The Proposed National Court of Appeals: A Threat to Judicial Symmetry,
51 IND. L.J. 327 (1976).
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flict" would then be heard and decided by the National Court "except as to
those petitions deemed important enough for certification to the Supreme
Court."

Critics greeted the Freund Committee's proposal with firestorms of pro-
test. The protests gained both dignity and momentum when former Chief
Justice Earl Warren became a conspicuous leader of the opposition. Both
active and other retired members of the Supreme Court soon joined him.
The media, revelling in the conspicuous fight among the usually taciturn
justices, happily jumped into the fray, dubbing the proposed court the
"Mini-Supreme Court." Legal scholars waded into the battle, choosing
sides, counting cases, and expressing opinions about the overwork or under-
work of the Justices.48

The lightning bolt that struck and severely damaged the Freund Com-
mittee report was the report's recommendation to remove the Supreme
Court's unfettered power to exercise discretion in selecting its docket. The
proposal pulled the hands of the Supreme Court Justices from the valve con-
trolling the flow of cases to the Supreme Court and substituted those of
judges on the new court. Moreover, the Freund proposal, in addition to
having the new court select plausible candidates for review, would also have
eliminated access to the Supreme Court for all non-selected cases.

The Freund Committee certainly did not intend to diminish the power
of the Supreme Court. It assumed that the new court would do little more
than remove chaff during the screening process. Unfortunately, the Com-
mittee overlooked the reality that, once the power of initial selection of the
docket was transferred from the Supreme Court to the National Court of
Appeals, no assurance existed that those judges' chaff might not be wheat for
at least four Justices. Moreover, if the judges of the new court were only
chaff removers, as the Committee contemplated, the judges of that court
would be little more than supergrade law clerks. Active United States cir-
cuit judges, who would sit on the new court in rotating service, would take
very unkindly to their designation as law clerks. These defects provided all
the ammunition necessary to kill the Freund Committee's proposals for the
national court and to destroy any hope that better and alternative designs for
the new court would get more than a few feet off the drafting table.

Chief Justice Burger has strongly advocated the creation of a new court
for many years. In barest outline, the Chief Justice currently proposes the
creation of a temporary court, modelled on the Temporary Emergency
Court of Appeals. The judicial complement would be drawn from a pool of
United States circuit judges, designated from each circuit. The designated
judges would be assigned to sit on the court for periods of six months or one
year. The principal jurisdiction of the new court would be the resolution of
inter-circuit conflicts. 49

Although I have agreed for more than fourteen years that the creation

48. See, e.g., Posner, Will the Federal Courts of Appeals Survive Until 1984? An Essay on Dele-
gation and Specialization of the Judicial Function, 56 S. CAL. L. REV. 761 (1983).

49. Burger, The Time is Now, supra note 43.
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of the new court was necessary,50 I disagree with the Chief Justice on two
major points in his proposed design. First, the National Court of Appeals
should not be a temporary court. Second, the proposed jurisdiction of the
new court is too narrow.

Twelve years ago I thought that a court composed of active circuit
judges was appropriate because the court could easily be dismantled if, dur-
ing a fixed life span, it proved unnecessary.5 1 The rising tide of appeals in
the intervening years has convinced me that we need a permanent National
Court of Appeals. A temporary court would not have the national stature
essential to pronounce law binding all of the lower federal courts. The new
court's functions will require as much continunity and stability in its judicial
complement as is possible under all of the circumstances.

I do not believe that the limitation of jurisdiction to conflicts is either
practical or wise. Head-on collisions between circuits are easy to identify. It
is much more difficult to detect sideswipes than most people who have not
tried to do it realize. One of the more exasperating chores of United States
circuit judges is trying to identify intra-circuit conflicts when the collision is
not head-on. When that chore is converted into a jurisdictional question,
disagreements are expensive, messy, and inescapable. Few legal exercises are
less edifying than jurisdictional fussing.

The most attractive jurisdictional design for the new court is the sim-
plest and cleanest. The Supreme Court itself should refer all cases that are
to become the new court's docket. The Supreme Court could refer single
cases, or groups of cases, with or without directions. The new court, when
faced with cases or groups of cases referred without directions, would have
the same options as the Supreme Court in hearing or not hearing them.
With all other references, the new court would follow the Supreme Court's
directions. Thus, the National Court of Appeals would become a pour-over
court for the Supreme Court of the United States. The only new procedural
step would be the transfer order from the Supreme Court. This design does
not cut off litigants' access to the Supreme Court. Litigants have access to
the Supreme Court because the Court itself has made the decision to transfer
the case either specifically or by category. Decisions by the National Court
of Appeals would be the end of the line for transferred cases. If the issues
are of sufficient moment to warrant further consideration, we can rest com-
fortably with the assurance that the issues would be raised anew in other
cases brought before the Supreme Court. At that time, if at least four Jus-
tices want to hear them, the issues will be on the Supreme Court's hearing
docket. The termination of appellate review, following the decision of a re-
ferred case by the National Court of Appeals, neatly avoids all of the yo-yo
review issues that have plagued earlier designs for the Court.

Reformers have made a number of different proposals for the composi-
tion of the new court. Proposals have varied from a court composed of as
many as fifteen judges to as few as five. Practical considerations limit the

50. E.g., Hufstedler, Courtship and Other Legal Arts, 60 A.B.A.J. 545 (1974).
51. S. Hufstedler, Testimony, Hearings Before the Commission on Revision of the Federal

Court Appellate System, Washington, D.C., April 2, 1974.
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size of the judicial complement. The complement cannot be as few as three
because three judges form the normal court of appeals' panel. The panel
cannot be as large as nine, because the new court should not be a mirror
image of the Supreme Court. No panel should sit in even numbers. There-
fore, a panel of seven seems to be the most effective number under the cir-
cumstances. The decision to make up more than one panel rests upon
predictions of the future caseload of the Supreme Court and the confidence
of the Justices in the new court. The impact of these factors is difficult to
anticipate. The safer course is to create the smallest effective court and to
authorize an increased judicial complement if the caseload warrants that
change.

The means of selecting the judges for the new court has been a continu-
ing problem. Study groups and commissions have appropriately recognized
that permitting one President to appoint a full national court creates severe
problems. The appointment of temporary judges from existing United States
circuit judges avoids that difficulty but creates some problems of its own. A
compromise can resolve these problems. The first seven members of the
court would be chosen from a pool of active circuit judges who have at least
five years of service and who have, from the date of assignment to the new
court, at least seven years remaining until they are eligible to retire. The
judges would be drawn from the circuit judge pool by lot. Each seat on the
court would be for an assigned term, ranging from one year for the first seat
to two years for the second and, by the same progression, to seven years for
the seventh seat. The judges would then draw for the length of the term of
assignment. Each seat would be considered vacant six months before the
term was due to expire. As each vacancy occurred, the President of the
United States with the advice and consent of the Senate would fill the va-
cancy with a permanent appointment to the new court.

It would be irresponsible to suggest that the creation of the National
Court of Appeals will solve the problems of congestion in the federal appel-
late courts. Nevertheless, the new court provides both immediate and signif-
icant relief to the Supreme Court of the United States. The Chief Justice has
estimated that referring inter-circuit conflict cases alone could reduce the
Supreme Court's argument calendar by as much as thirty-five to fifty cases a
year.52 Although the new court would not do very much for the beleaguered
court of appeals, it would provide some relief. Unsettled issues of national
law create unpredictability, and unpredictability generates litigation. At the
present time, issues churn for months and frequently for years as national
issues are relitigated in circuit after circuit. Reasonably prompt decision of
such issues will stop the churning. Although there is merit to having more
than one circuit address a hard issue, no useful purpose is served by years of
percolation.

The concept of a pour-over court to relieve the burdens on a court of
last resort is not novel. That design was adopted by Hawaii, and the pour-
over court has operated very successfully in that state. I do not thereby
imply that the design for the National Court of Appeals should be modelled

52. Burger, Annual Report, supra note 43, at 447.
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on the Hawaiian experience: obviously there are significant differences in the
functions of the Supreme Court of Hawaii and the Supreme Court of the
United States. Nevertheless, the Hawaiian experience is useful in predicting
the benefits that could flow from the creation of the National Court of
Appeals.

Proposals for the National Court of Appeals such as the Chief Justice's,
as well as those designed by others, are not subject to the criticisms of the
kind earlier described. The data have been gathered, studied, and restudied.
The issues have been debated hotly for years. Critics discovered defects in
some of the early designs because these proposals have been put through
rigorous scrutiny. Critics could discover imperfections after the court is
built, but modest corrective action can be undertaken by Congress once
Congress crosses the big construction hurdle.

All of us reformers-grizzled veterans or new recruits-must remind
ourselves that Hippocrates' admonition to medical practioners is equally ap-
plicable to law reformers--"first do no harm."


