
ON EUROCENTRIC MYOPIA, THE DESIGNATED HITTER

RULE AND "THE ACTUAL STATE OF THINGS"l*

Robert Laurence**

Under the rules set out by the editors of this Review, who insist that this
sort of thing is fun, I am entitled to a short final essay. Time is of the es-
sence. Footnotes are to be kept to the barest essentials. Brevity is
demanded.

O.K. Return to Eurocentric Myopia,1 Professor Williams' defense of
the Algebra. Read footnote thirteen. I agree that that is the problem. On
nearly every scale that might measure social instability, hopelessness and
oppression Indian reservations rank near the bottom of American society. It
hurts me that this is so. It diminishes my optimism about American democ-
racy that this is so. It makes me do what I can so that it will no longer be so.
One never knows how one's words will be read by strangers, but if Learning
to Live reads to suggest that I can learn to live with footnote thirteen, it
should be ripped out of this Review. Right now. Tell the librarian to send
me the bill.

Likewise, now read the list of injustices listed in the text of Eurocentric
Myopia at footnotes six through eleven. Just as I did not intend to suggest in
my essay that I can live with the state of the world given in footnote thirteen
neither did I want to say that learning to live with the plenary power re-
quires that one swallow without objection every exercise of that power. The
Sioux and the others have problems because my fathers acted without good
faith and with a divine arrogance that is, indeed, hard either to forget, to
forgive or to live with. Enduring those problems is not required by Learning
to Live. Solving them is in order.

So, what is the solution? I have little patience with the one that goes:
"O.K., all you white guys-back to Europe." I am impatient with that ap-
proach not because it wouldn't be fair to send us all home (it would be, at
least under my own notions of fairness--"the iniquities of the fathers" and
so forth), nor because it wouldn't be fun to see what would happen on both
continents (that would be, too). My impatience with the "back to Europe"
solution is that it is not a lawyer's solution. As much as it may appeal to
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utopian science fiction writers, hippies, law professors and other believers in
celestial convergence, that solution has little, if anything, to do with the way
things are likely to turn out. It is not the kind of advice that an attorney
would give to a tribe. Without suggesting that the only valuable writing is
lawyers' writing, I sought to say in Learning to Live that a tribal advocate's
energies are better spent seeing that the plenary power is exercised in a
friendly way than in chartering boats to send us all home, or at least all of us
too numerous to allow coexistence in the Gus-Wen-Tah sense. I sought to
urge, in other words, that the Sioux and their attorneys go to Congress, not
the United Nations, to argue for the return of their land. As Professor Wil-
liams notes in footnote nine of Eurocentric Myopia, that is just what the
Sioux and their allies are doing; that is living with the plenary power of
Congress.

Now read footnote forty-four in Eurocentric Myopia. Notwithstanding
any short-term success the Sioux might have this time before Congress, Pro-
fessor Williams has no faith that justice will be done in the long run. The
Indians, he notes, are playing against the house with its unlimited resources.
An ebb and flow of the plenary power will surely result, he feels, in an even-
tual depletion of tribal sovereignty from which the concept will never re-
cover, even under a later, friendlier regime. He may be right. But given the
choice between the unlikely and the impossible, I choose the unlikely and
will direct my energies and those of my students toward beating and, to
some small extent perhaps, changing the odds.

Professor Williams suspects that, were I an advisor to Thurgood Mar-
shall in the '40s and '50s, I would have counselled him to learn to live with a
segregated south. That a desegregated school system was a "back to Eu-
rope" solution. That to suggest a real right for black people to vote or ride
the bus in the front was folly. Perhaps he is right; I admit that the accusa-
tion makes me squirm. It is true enough that my "actual state of things"
jurisprudence can lead to a comfortable predisposition to the hard issues; it
is true enough that as a white, unold, unhandicapped, unpoor, not particu-
lary religious, not particularly irreligious, not particularly gay, mostly apolit-
ical male it is easy enough to advocate the "actual state of things." I am not
entirely comfortable with the notion that in the division of people who are
happy with the way things are from those who dream of the way things
might be, that I am in the former group.

Consider, for example the case of United States v. Montana.2 That case
involved the ownership of the bed of the Big Horn river and the Crow
Tribe's power to control the hunting and fishing, by whites, on the river and
throughout the reservation. In holding that the tribe did not have the
power, Judge Sneed of the Ninth Circuit wrote:

We recognize that in this case, as in others in which we are required to
fix the rights and powers of Indians in the latter part of the twentieth
century in the light of treaties of an earlier century, our task is to keep
faith with the Indian while effectively acknowledging that Indians and
non-Indians alike are members of one Nation. Both seek power and

2. 604 F.2d 1162 (9th Cir. 1979), rev'd, 450 U.S. 544 (1981).
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gain through identical processes viz commerce, politics, and litigation.
We must, however, live together, a process not enhanced by unbending
insistence on supposed legal rights which iffound to exist may well yield
tainted gains helpful to neither Indians nor non-Indians.3

The emphasized sentence is a troublesome one for me. Life in my 1988
America would be very different if a similar sentence were found in Brown v.
Board of Education4 or Roe v. Wade.5 'On the other hand, the sentence
seems to harken to Lynch v. Donnelly 6 and Bowers v. Hardwick.7 And as
Judge Sneed seems to be expressing what appears to him to be "the actual
state of things", I do not find it encouraging to note these comparisons-
comparisons, of course, that Professor Williams points out. "Unbending in-
sistence on legal rights", "supposed" or not, is surely required if progress is
to be made and justice done. For whatever value Judge Sneed's admonition
may have as a tactical matter of concern to the litigating or advising attor-
ney, it has little to offer as a matter of bedrock principle. Eurocentric Myopia
will henceforth sit near my elbow on that shelf over there to remind me to
avoid a Sneedian view of "the actual state of things."

I wrote another essay this spring besides Learning to Live, an essay
about baseball.8 That essay has been subject to attacks from friends, col-
leagues and strangers, attacks so withering as to make "eurocentric myopia"
pale in comparison. It risks being thought flippant, I know, to write about
sports in the same essay where one writes about Indians, but I really think
that there is a jurisprudential point to be made, so bear with me if you will.

Baseball is a game in which substitutions are limited. Once a player is
removed from the game, he may not play again in that game. It is difficult to
imagine what baseball would be like without this basic rule. The player
most commonly involved in substitutions is the pitcher, who might be re-
moved from the lineup because he is not pitching well or because he does not
hit well. Once removed, he may not return.

In the realm of major league baseball there are two independent but
related organizations, known everywhere as the American League and the
National League. Until recently, and with only minor exceptions, the rules
of the game were the same in both leagues. Some short time ago as such
things are reckoned the American League amended the essential rule of the
game. Changed, though not abandoned, was the rule that a player could not
be removed from the lineup and later return to the field. The change, called
the Designated Hitter--or DH-rule, allows that one player on each team
may play defense without batting and that one other player-the "desig-
nated hitter"-may bat without playing defense. While the DH rule does
not require it, it is always the case in the American League that the pitcher
does not bat. Exceptions are so rare as merely to prove the rule.

3. United States v. Montana, 604 F.2d 1162, 1169 (9th Cir. 1979) (emphasis added).
4. 347 U.S. 483 (1954).
5. 410 U.S. 113 (1973).
6. 465 U.S. 668 (1984).
7. 478 U.S. 186, reh'g denied, - U.S. -, 107 S. Ct. 29 (1986).
8. Laurence, A Short Essay in Praise of Non-Traditionalism in the Structure and Performance

of Baseball, 7 MpLs. REv. OF BASEBALL 29 (No. 3, 1988).
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In the essay called In Praise of Non-Traditionalism 9 1 wrote in favor of
the DH rule, generally a touchy proposition. The details of the praise I will
leave to the cognoscenti who may track down the Minneapolis Review of
Baseball. For now it is enough only to note that, in defense of my article in
subsequent discussions and correspondence, I found myself quoting John
Marshall: "[w]e proceed, then, to the actual state of things. . . ." I argued
that the DH rule was required not because it was an especially attractive
change but because the actual state of baseball required it. Most pitchers
have, at best, minor league batting skills and to require them to stand up to
95 m.p.h. fast balls and inside-out curves is folly and mocks the true nature
of the game.

Note, now, that here I am using "the actual state of things" jurispru-
dence topromote change, not to oppose it. As trivial as the DH rule may be,
it was a happy coincidence that I was writing and defending Learning to Live
and In Praise of Non-Traditionalism at the same time this spring and began
to quote John Marshall in defense of both. And it seems to me that the
progressive innovation of the DH rule, justified by the changing "actual state
of things", shows that the philosophy set out in Learning to Live need not
necessarily be regressive. Perhaps the evolution of the designated hitter rule
and my support of it will cause Professor Williams to rest a little easier with
Learning to Live.

Furthermore, a jurisprudence tied to "the actual state of things" focuses
the legal inquiry out of the ivory tower and into the law office. I am gener-
ally suspicious of the notion that we professors, as law review writers, have
much real impact on the law as it is felt by the residents of Indian reserva-
tions. Among all the many things that do not put bread on Indian tables,
footnotes hold a prominent position. The influence that we professors-
most of us, anyway-I, anyway-have on the law and its practice is much
greater, I think, in our classrooms than in our law reviews. Professor Wil-
liams seeks "cataclysmic irruptions altering the course [of history]" through
his scholarship. I teach lawyers and I answer the phone. A jurisprudence
that recognizes the "actual state of things" is one less likely to be confined to
theoretical obscurity and, I think, more likely to get things done.

None of this is to suggest that all of us "actual state of things" thinkers
will agree on what that "state" is. My discussions of the DH rule show that,
if nothing else. Many fans disagree with my view of the world of baseball;
many scholars disagree with my view of the world of Indian law. "Eurocen-
tric myopia," indeed. But the discussion at least becomes framed in the
terms of lawyering and that, to me, is a sensible first step. An "actual state
of things" jurisprudence may deny-or at least find uninteresting-the right
of the Jicarilla Apache Tribe to international recognition as a truly in-
dependent sovereign. It may think it too late to question the power of the
United States to limit Jicarilla sovereignty. It may find hopelessly theoreti-
cal a search for the precise source of that power. But "the actual state of
things" also requires that Indian tribes be accepted by our nation as some-
thing a good deal more than private voluntary organizations. The sover-

9. Id.
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eignty of the tribes-even if it is not exactly the sovereignty of Bolivia, nor
Georgia-is a mainstay of Indian law, as Professor Williams points out and
as was one of my seven propositions. Tribal sovereignty has been recognized
as such from John Marshall to Felix Cohen to Thurgood Marshall, it was
then and is now part of "the actual state of things", and it must be advocated
with all of our lawyerly skills.

Recently Professor Williams has published an essay evaluating the Crit-
ical Legal Studies movement as it applies or might apply to American Indian
law.10 That article both praises the techniques of the Crits and attacks them.
The praise essentially restates, in short form, the Algebra.1 The criticism
warns that while "rights" may be deprecated with quotation marks by white
male law professors, they are real, tangible, important, day-to-day matters to
Indians and other oppressed people and their lawyers.12 It is not the case
that Taking Rights Aggressively refutes the Algebra, but it does balance it. I
feel much more comfortable with the Algebra when it is sitting side-by-side
with Taking Rights Aggressively. Had that article appeared before the Alge-
bra I doubt that I would have written Learning to Live. Readers are invited
to decide whether that would have been good.

My allotted "last word" space is running out. I will end with a number
of short reactions to Professor Williams' reactions to my reactions:

1. [p. 441] I did not intend to deride the Gus-Wen-Tah by calling it
"charming". On rereading, the word does ring false and I am sorry that I
used it. "Attractive" or "inviting" would have been better.

2. [p. 447] Tribalism is indeed an important concept in Indian law;
without the recognition of tribal sovereignty there is nothing left. This was
my third proposition. To the extent that I departed elsewhere in the essay
and spoke of "communities" and "individuals" it was because I thought I
had covered myself as a tribal advocate-though concededly not the tribal
advocate that Professor Williams isl3-in point 3.

3. I think Professor Williams overstates his case on page 447: "... the
'right' to a tribal existence, has never been protected by the white man's law
or courts." He means, I think, the "right" ". . . has never been protected
absolutely by the white man's courts." There are many Supreme Court cases
recognizing and protecting tribal sovereignty, but they are spoiled for Pro-
fessor Williams by recognizing the coexistent power of Congress to limit
tribal sovereignty.

10. Williams, Taking Rights Aggressively: The Perils and Promises of Critical Legal Theory for
Peoples of Color, 5 L. & INEQUALITY 103 (1987).

11. Id. at 127-34.
12. Id. at 121-27, and especially at 123.
13. Professor Williams writes on page 447 that: "[w]hen Indian tribal people talk about impor-

tant 'rights', the word possesses a whole different meaning. Their focus is on protection and perpetu-
ation of their people's tribally-oriented existence." As I will discuss below, it is unclear to me how
this quotation applies to Julia Martinez and other Indian peoples who have been plaintiffs under the
Indian Civil Rights Act. While I am a tribal advocate, I am not one to the extent of telling Ms.
Martinez that her right to be free of sex discrimination and her childrens' rights to be Santa Claran
must fall to the Pueblo's "tribally-oriented existence." See Laurence, Martinez, Oliphant and Fed-
eral Court Review of Tribal Activity under the Indian Civil Rights Act, 10 CAMPBELL L. REv. -
(1988).
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4. [p. 449] There is no "air-tight" argument that the Court won't
avoid the role of savior for Indian tribes in the future.

5. I like the word "closer" ten lines down on page 449.
6. [pp. 452-54] Professor Williams and I remain in disagreement over

the Indian Civil Rights Act, and, I suppose, always shall be. I understand
and respect his arguments on pages 452-54. I have heard them made by
other scholars and friends whose work I also admire. But two words are
missing: "Julia Martinez". It is hard for me to understand how one can
have a meaningful discussion of the ICRA in the abstract; Professor Wil-
liams has ignored his own lesson from the first half of Taking Rights Aggres-
sively.14 Perhaps it is necessary that the right-or should I say "right"-of
Ms. Martinez's children to be Santa Claran must give way to the Pueblo's
"right" to be sovereign. Perhaps freedom from discrimination based upon
sex is a "right" that the Pueblo needs time to evolve on its own, or more
likely to rediscover following European domination. Perhaps Ms. Marti-
nez's grievance is real but singular and must be lived with for the sake of the
greater Indian good. Perhaps her forum is in Strasbourg, not Albuquerque,
and the resulting inconvenience to her makes sense because the Pueblo is a
sovereign nation. Whatever the explanation is, it seems to me that she, her
children and Professor Williams' readers deserve to be told what his think-
ing is. She is a real person, a real woman, and her children are denied real
rights based on the not surprising fact that their mother is a woman. The
theoretical, detached answer seems to say "Too bad. Now, excuse me,
ma'am, I'm busy." She deserves a better explanation.

7. [pp. 454-55] The United States is not Nicaragua.
8. [p. 455] In fact, my taxation hypotheticals were not ones I "obvi-

ously would regard as irrational." Like a good teacher, I tried to pose a
range of hypos, some objectionable (the anti-Semitic one), some not (the hir-
ing program), some in between (the ad hoc tax). Making the inquiry an
ICRA one for a federal judge does not mean that the tribe will automatically
lose in federal court; the pre-Martinez cases show that.

9. [p. 456] My vision is decidedly not of "reservation governmental
decision-makers run amok without Anglo-American values imposed upon
their decision making." I know too well (is this name-dropping? Forgive
me.) the Paiute-Shoshone and Devils Lake Sioux tribal chairmen, the Nav-
ajo Attorney General, the tribal judges of the Cheyenne River Sioux Tribe,
the Laguna Pueblo and Turtle Mountain Chippewa Tribe-all former stu-
dents of mine 15-to have that vision. I respect those tribal decision makers

14. The reason why leftist and neo-leftist law professors feel little remorse or fear over the
abandonment of rights discourse is that for them 'rights' represent a concept, rather than a
phenomenon. It is easy to 'trash' a concept. One cannot experience the pervasive, devas-
tating reality of a 'right,' however, except in its absence. One must first be denied that seat
on the bus, one must see the desecration of one's tribe's sacred lands, one must be without
sanitary facilities in a farm field, to understand that a 'right' can be more than a concept.
A right can also be a real, tangible experience.

Williams, Taking Rights Aggressively, supra note 11, at 123.
15. At Arkansas? Florida State? No. The American Indian Law Center at the University of

New Mexico, as part of its Special Scholarship Program in Law for American Indians, holds a
summer session for Indians entering as first-year students at law schools around the nation. I have
been on the faculty there for the sessions in 1977, '79, '81, '83, '85 and '88.
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and their counterparts in other tribes. But that respect is real, not romantic.
I do not imagine that they are immune from the circumstances and forces
that result in the occasional denial of important rights and freedoms. Nor
do I imagine that they all agree with me regarding the ICRA.

10. [p. 456] I took and reported my student's "So what?" not as a
dismissal of the importance of the fact that the Indians were here first, but as
an honest question of "What exactly follows from that fact, and why?"

11. I agree wholeheartedly with the last two sentences of Professor
Williams' sixth point on page 456. Unamended, unedited, unconditionally.
And on that happy note, I end this debate, for now.
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