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I. INTRODUCTION

The American political system is built upon two fundamental ideas.
The first is the idea of majority rule through electoral democracy, a principle
firmly established in our culture. The second, that even in a democracy the
majority must be limited in order to assure individual liberty, is less estab-
lished, less understood, and much more fragile. It is not exclusively a liberal
idea. Conservatives do or should embrace it as well. Thus, the political the-
orist Friedrich Hayek said in 1944:

It cannot be said of democracy, as Lord Acton truly said of liberty,

that it ‘is not 2 means to a higher political end.” . . . Democracy is
essentially a means . . . for safeguarding internal peace and individual
freedom.!

Law is also a device for achieving the end of freedom. John Locke, whose
ideas permeate our Constitution, was well aware that a free society is the
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research assistance of Kerry McGrath.
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highest purpose of organized government. In his Two Treatises of Govern-
ment, he stated, “the end of law is not to abolish or restrain but to preserve
and enlarge freedom.”?

How is this “end of law” to be achieved? What are the ingredients of
our constitutional system? The first ingredient is the bedrock concept: Per-
sonal liberty requires strict limits on government power. This concept is
woven into the history of the Constitution and Bill of Rights® because the
Framers knew first-hand that a government not subject to enforceable limits
would inevitably encroach on individual rights.4

The mere enumeration of certain liberties in the Constitution did not
provide the means to defend them. The Constitution never mentions a rem-
edy for people whose rights are violated nor are courts explicitly empowered
to declare statutes or executive action unconstitutional. Not until 1803 did
the Supreme Court rule, in Marbury v. Madison, that the Constitution
granted the court the power to nullify laws exceeding congressional
authority.s

But what exactly is the role of the Supreme Court and the lower federal
courts? More particularly, how does one determine what this role is? The
most straightforward way to proceed would be to inquire about the intention
of those who produced the Constitution and Bill of Rights. However, there
is a right way and a wrong way to ascertain that intention.

II. THE ORIGINAL UNDERSTANDING

Former Attorney General Edwin Meese frequently complained about
and sought to reverse the direction of the Supreme Court.6 He told the
American Bar Association that “we,” that is, the Reagan Administration,
“will endeavor to resurrect the original meaning of constitutional provisions
and statutes as the only reliable guide for judgment.”” This statement was
widely reported and stimulated a barrage of responses, including unprece-
dented interventions by Supreme Court Justices William J. Brennan and
John Paul Stevens.®

2. J. Lockg, TWo TREATISES OF GOVERNMENT 143 (1690 & photo. reprint 1975).

3. See B. SCHWARTZ, THE BILL OF RIGHTS: A DOCUMENTARY HisTORY (1971).

4. The Declaration of Independence is premised on this awareness. See THE FEDERALIST
Nos. 10 (3. Madison), 16 (A. Hamilton), 51 (J. Madison); B. SCHWARTZ, supra note 3 (history of
fears for personal liberty and the responses of colonial and state governments).

5. 5U.S. (1 Cranch) 137 (1803).

6. In addition to the speech discussed in the text, see infra note 7, the former Attorney Gen-
eral has, for example, “publicly assailed affirmative action preferences in the workplace for women
and minority groups as illegal and immoral.” N.Y. Times, Mar. 28, 1987, at Al. He has also at-
tacked criminal justice decisions of the Supreme Court, notably Miranda v. Arizona, 384 U.S. 436
(1966), as “wrong,” see U.S. NEws & WORLD REP., Oct. 14, 1985, at 67. This position troubled
police chiefs who defended the decision. See Boston Globe, Feb. 5, 1987, at A25.

Moreover, he delivered a spesch at Tulane University on Oct. 21, 1986, in which he denied that
a Supreme Court decision interpreting the Constitution establishes a “supreme Law of the Land that
is binding on all persons and parts of the Government, henceforth and forevermore.” N.Y. Times,
Oct. 23, 1986, at Al.

7. E. Meese, Speech Before the American Bar Association (July 9, 1985), reprinted in THE
GREAT DEBATE: INTERPRETING QUR WRITTEN CONSTITUTION 10 (The Federalist Society 1986)
(emphasis added).

8. W. Brennan, Speech at Georgetown University (Oct. 12, 1985), reprinted in THE GREAT
DEBATE: INTERPRETING OUR WRITTEN CONSTITUTION 11 (The Federalist Society 1986); J. Ste-
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In his speech, the Attorney General offered original understanding as
the litmus test for Supreme Court decisions. This approach was doomed for
two distinct reasons. The first reason is based on the aphorism that “no
answer is what the wrong question begets,” and it is decidedly the wrong
question to ask what constitutes the “only” reliable guide for judicial action.
The second reason is Mr. Meese’s failure to analyze “original intention”
with discernment.

Mr. Meese asked the wrong questlon because it is not possible to speak
coherently of a single source of judicial action; judges cannot avoid using
three other interpretive tools employed throughout our constitutional his-
tory. As this Essay will show, whether activist or passivist, liberal or con-
servative, strict or lenient, Supreme Court Justices regularly and inevitably
resort to (1) arguments from the structure or purposes of the Constitution,
(2) arguments based on judicial precedent, and (3) arguments based on

-moral, political, and social values. This should not be surprising. How else
could they decide the hard questions presented by the “great generalities of
the Constitution”? such as “due process of law,”!® “equal protectlon of the
laws,”11 and “‘cruel and unusual punishment?’12

From the early days, Chief Justice John Marshall relied on structural
arguments that reflected constitutional purpose.!* For example, in McCul-
loch v. Maryland * where the Court invalidated a state tax on a federal in-
strumentality, he stated that “the only security” against abuse of state power
to tax “is found in the structure of the government itself.”’15

A more recent example of a structural or purposive argument is found
in the decisions addressing whether and, if so, to what degree the first
amendment protects commercial speech. To rule sensibly, the Court must
consider the purpose of the first amendment. Was it exclusively to protect
speech that related to self-government or should other purposes, suck as the
economic interests of recipients of the speech or the self-expressive needs of
the speaker, also be relevant?16

Mr. Meese also ignored the importance of judicial precedent as a proper
source of constitutional law. Judges habitually look to earlier rulings to be
followed, distinguished, or in rare cases overruled. Justice Holmes tersely
captured the process in the following passage:

The provisions of the Constitution are not mathematical formulas. . .

They are organic, living institutions. Their significance is to be gath-

vens, Speech Before the Federal Bar Association (Oct. 23, 1985), reprinted in THE GREAT DEBATE:
INTERPRETING QUR WRITTEN CONSTITUTION 27 (The Federalist Society 1986).
9. B. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 17 (1921).

10. U.S. CoNsT. amends. V, XIV.

11. U.S. CoNsT. amend. XIV.

12. U.S. CoNsT. amend. VIIIL.

13. See, e.g., Marbury, 5 U.S. (1 Cranch) 137; McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316
(1819).

14. 17 U.S. (4 Wheat.) 316 (1819).

15, Id. at 428,

16. See Virginia State Bd. of Pharmacy v. Virginia Consumer Council, 425 U.S. 748 (1976).
Professor Tribe’s discussion clarifies the inevitably purposive nature of whether commercial speech is
protected by the first amendment and, if so, to what degree. L. TRIBE, AMERICAN CONSTITU-
TIONAL LAw 890-904 (2d ed. 1988).
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ered not simply by taking the words of a dictionary, but by considering

their origin and the line of their growth.\7
How can a judge consider what the Constitution means without regard to
what his predecessors have done and said? How else can one impart into
adjudication a goodly measure of consistency and predictability, two widely
accepted criteria of justice?

Perhaps Mr. Meese would answer by saying that he was speaking only
about new questions, questions without precedent. But there is hardly such
a thing, and if there is it occurs rarely.!® This is because the rich heritage of
constitutional law, accumulated for almost 200 years, is usable not only
when succeeding cases are identical, but also in similar cases through judi-
cious and imaginative analogy and through suggestive dicta.1®

The third type of interpretive tool Mr. Meese ignores is the appeal to
moral or social values, a tool employed both by what he might call bad liber-
als and good conservatives. Among the latter, Justice Frankfurter con-
cluded in Rochin v. California?° that extracting evidence from a defendant’s
stomach “shocks the conscierice” and is thus forbidden by the due process
clause.?! Similarly, Justice Powell, in Moore v. City of East Cleveland,?? in-
validated a housing ordinance that restricted the right of extended families
to live together because “the institution of the family is deeply rooted in this
Nation’s history and tradition.”?* Finally, Chief Justice Burger, in one of
his last opinions, held that high schools may punish a student for delivering
a speech with sexual innuendos because it is the duty of schools to enforce
“fundamental values” and may teach “the shared values of a civilized social
order.”?4

Mr. Meese not only asked the wrong question in seeking to identify
original intention as the “only guide” to judicial decisions. He also ignored
the difficulties associated with providing content to the concept. In other
words, Mr. Meese gave the wrong answer to the wrong question.

There are scholars who maintain that “[t]he Constitution’s framing and
ratification . . . is essentially irrelevant to the task of establishing constitu-
tional norms. . . .”25 One need not embrace this point of view to recognize
that in many, if not most, controversies in which constitutional generalities
are at issue, it is not possible to ascertain the “original intention.” Some
issues arising today could not be foreseen by the Framers,26 others were

17. Gompers v. United States, 233 U.S. 604, 610 (1914) (emphasis added).

18. See H. HART & A. SACKs, THE LEGAL PROCESS, BASIC PROBLEMS IN THE MAKING AND
APPLICATION OF LAW 396-97, 469-73 (tent. ed. 1958).

19. Monaghan, Stare Decisis and Constitutional Adjudication, 88 COLUM. L. REV. 723, 763-67

20. 342 U.S. 165 (1952).

21. Id. at 172.

22. 431 U.S. 494 (1977).

23. Id. at 503.

24. Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 681, 683 (1986).

25. Powell, The Original Understanding of Original Intent, 98 HARV. L. REV. 885, 885 (1985).

26. For example, does an aerial observation by a police officer in a helicopter hovering 400 feet
over a residence, thereby allowing the officer to view the inside of a greenhouse on the property,
constitute a “search” under the fourth amendment that requires a warrant? See Florida v. Riley,
No. 87-764 (U.S. Jan. 23, 1989) (LEXIS 3052) (The Supreme Court, by a 5-4 vote, held “no” to this
question.).
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never discussed,?’ and still others were the objects of uncertain “inten-
tions.”28 Furthermore, recognizing that the records of the Constitutional
Convention debates are incomplete and possibly inaccurate, James Madison
deliberately delayed the publication of his notes on the Convention until af-
ter his death. He explained that “as a guide to expounding and applying the
provisions of the Constitution, the debates . . . of the Convention can have
no authoritative character.”??

In addition to these problems, it is not easy to decipher the eighteenth
century mind when it is being brought to bear on twentieth century
problems. This is especially so when the intentions of several groups are of
concern: the members of the Convention, the First Congress (which pro-
posed the Bill of Rights), and the ratifying conventions of the states that
approved the original document and amendments. To this day, “no widely
recognized legal convention establishes precisely how the required summing
of individual intentions ought to occur.”30

The upshot of all this is that the Constitution must be interpreted by
contemporary judges in the only way they can—as citizens of the late twenti-
eth century. Justice Cardozo expressed this thought almost seventy years
ago when he said that the general clauses of the Constitution “have a content
and a significance that vary from age to age.”3! Even earlier, the future
President Woodrow Wilson captured the idea when he wrote that “the Con-
stitution of the United States is not a mere lawyers’ document; it is a vehicle
of life, and its spirit is always the spirit of the age.”32

III. THE SUPREME COURT’S CENTRAL ROLE

If Mr. Meese’s resort to original intention is the wrong way to ascertain
the proper role of the Supreme Court, what is the right way? The answer
lies in determining what function the Framers had in mind for the Court.
This process consists of searching text, history, and precedent to determine
constitutional purposes and then applying those purposes through the power
of judicial review with a goal of harmonizing the day to day actions of fed-
eral, state, and local governments with the commands and barriers of the
Constitution. This inquiry is very different from using “original intention”
as the sole method of deciphering the meaning of a particular clause of the
Constitution.

The Preamble states the Constitution’s aims: “to form a more perfect
union, establish justice, insure domestic tranquility, provide for the common

27. For example, the application of the first amendment to censorship of a student political
speaker in a public high school. See Bethel School Dist., 478 U.S. 675.

28, For example, the status of sedition laws under the first amendment. See the discussion,
including references, in G. STONE, L. SEIDMAN, C. SUNSTEIN & M. TUSHNET, CONSTITUTIONAL
Law 929-30 (1986).

29, Letter from James Madison to Edward Livingston (Apr. 17, 1824), reprinted in LETTERS
AND OTHER WRITINGS OF JAMES MADISON 53, 54 (1865).

30. Fallon, 4 Constructivist Coherence Theory of Constitutional Interpretation, 100 HARv. L.
REev. 1189, 1212 (1987). See also Dworkin, The Forum of Principle, 56 N.Y.U. L. REv. 469, 471-
500 (1981). The literature on “original intent” has become voluminous since Mr. Meese’s speech.

31. B. CARDOZO, supra note 9, at 17.

32. W. WiLsON, CONSTITUTIONAL GOVERNMENT IN THE UNITED STATES 69 (1908).
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defense, promote the general welfare, and secure the blessings of liberty” for
the Framers and their posterity.3> Government efficiency, international in-
fluence, domestic order, and economic needs are all important, but none ex-
ceeds “justice” and “liberty” as the essence of our constitutional
commitment to the people of the United States.

This understanding of the Constitution’s objectives is confirmed by
many reliable indicia of purpose. First, the constitutional structure protects
individual liberty through the dispersion of power, adopting Montesquieu’s
insight that “[w]hen the legislative and executive powers are united in the
same person, or in the same body of magistrates, there can be no liberty.”34
With particular reference to judges, Montesquieu added that liberty could
not exist “if the judiciary power be not separated from the legislative and
executive.”35

Second, the text of the Constitution protects liberty in many provi-
sions.36 Moreover, history tells us that, despite these provisions, the Consti-
tution almost surely would not have been ratified without promises from the
Federalists that a bill of rights would be added as soon as a government was
installed.37

The Federalist Papers, which are replete with concern for justice and the
interests of minorities, reveal a third indicia of purpose. For example, in The
Federalist No. 10, Madison spoke of the need for “measures” to be decided
“according to the rules of justice and the rights of the minor party,” and not
by the superior force of “an interested and overbearing majority.”3# Simi-
larly, in The Federalist No. 51, he referred to the “preservation of liberty” as
the essence of government and to “[jJustice as the end of government.”3?
Later in the same essay he emphasized in several places the importance of
safeguarding “the rights of the minority.”4¢

Despite references to “the minority” in The Federalist Papers, equality
was not uppermost in the minds of the Framers. All the delegates to the
Convention were men, and women were not mentioned in the debates.4!
Slavery was countenanced in three clauses of the Constitution, although the
word itself never appeared.*2 As Justice Thurgood Marshall recently re-
minded us, “[i]t took a bloody civil war before the thirteenth amendment
could be adopted to abolish slavery.”#* Even after the fourteenth amend-

33. U.S. CoNsT. preamble.

34, BARON DE MONTESQUIEU, SPIRIT OF THE LAWS, vol. 1, bk. XI, at 174 (1873).

35. Id.

36. The original Constitution provides that the “privilege” of habeas corpus may not be “sus-
pended” unless in cases of rebellion or invasion. U.S. CONST. art. I, § 9, cl. 2. The ex post facto and
bill of attainder clauses require the Congress to act prospectively and by general rule. Id. at art. I,
§ 10, cl. 1. And article III guarantees a jury trial in federal criminal cases, defines treason narrowly,
and imposes evidentiary requirements to assure that this most political of crimes will not be lightly
charged. Id. at art. III, §§ 2, 3.

37. See L. TRIBE, supra note 16, at 4 n.7.

38. THE FEDERALIST No. 10, at 16 (J. Madison) (R. Fairfield ed. 1981).

39. THE FEDERALIST No. 51, at 158 (J.'Madison) (R. Fairfield ed. 1981).

40. Id.

41. See Law, The Founders on Families, 39 U. FLA. L. REv. 583 (1987).

42, See US. ConsT. art. I, §3,cl. 3; § 9, cl. 1; and § 2, cl. 3.

43. Marshall, The Bicentennial of the Consntutzon, 101 HARv. L. REV. 1, 4 (1987). But see
Reynolds, Another View: Our Magnificent Constitution, 40 VAND. L. REv. 1343 (1987) (replying to
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ment guaranteed equal protection of the laws to blacks as well as to whites,
it took almost another century before the rights of black Americans to edu-
cation, housing, and employment, and to have their votes counted, and
counted equally, received significant protection.

Whether one admires the handiwork of the Framers without reserva-
tion, or regards it as partially flawed, it is clear that a great danger to liberty,
perhaps the greatest of all, lies in what James Madison called “the commu-
nity itself,”#* that is, the majority. As Judge James Oakes has explained, the
Bill of Rights was designed to curb the excesses of the majority and in this
sense was “countermajoritarian and undemocratic.”45

In light of the overarching constitutional goal of advancing justice and
liberty—and more recently, equality—the special role of the courts, and par-
ticularly the federal courts because of their independence from the electo-
rate, becomes more apparent. In words that cannot be repeated too often,
Madison, in urging the First Congress to adopt the Bill of Rights, said:

If [the rights] are incorporated into the Constitution, independent

tribunals of justice will consider themselves in a peculiar manner the

guardians of those rights; they will be an impenetrable bulwark against
every assumption of power in the Legislative or Executive; they will be
naturally led to resist every encroachment upon rights expressly stipu-
lated for in the Constitution by the declaration of rights.46
Madison’s premise, the second basic idea of the American system mentioned
at the beginning of this Essay, was that even in a democracy the majority
must be subject to limits that assure individual liberty; moreover, the demo-
cratic political process requires civil liberties. Such liberties include the right
of individuals, including the most despised and obnoxious, to vote, to speak,
and to be treated by the law fairly and with equal respect and dignity.

Essential as the courts are, they are not the sole safeguard. The elected
branches of the government also play a large role in securing individual lib-
erty. In particular, the nation needs a renaissance of the legislative branch to
counteract what Professor Laurence Tribe not long ago called the “almost
boundless authority of government over the individual and of the executive
over the other branches.”#7 If the political branches fail—if the executive is
imperial and the legislature supine—courts must intercede pursuant to their
responsibility under the Constitution. No matter how wisely they act, there
will be cries of “judicial usurpation” and “‘superlegislature.” But if elected
and appointed officials, from the President to the cop on the beat, do their
jobs and behave according to the law, as the Framers intended, judicial inter-
vention becomes far less necessary to the quest for the “justice” and “lib-
erty” that the Preamble sets as our national goals.

In performing their high function of judicial review, courts are not free

Justice Marshall). See generally Xatz, The Strange Birth and Unlikely History of Constitutional
Equality, 75 J. AM. HisT. 747 (1988).

44, Address by James Madison, House of Representatives (June 8, 1789), reprinted in MIND OF
THE FOUNDER 224 (M. Meyers ed. 1973) [hereinafter Address].

45. Oakes, The Proper Role of the Federal Courts in Enforcing the Bill of Rights, 54 N.Y.U. L.
REV. 911, 916 (1979), reprinted in THE EVOLVING CONSTITUTION 169 (N. Dorsen ed. 1987).

46. Address, supra note 44, at 224.

47. Quoted in Lewis, Hail the State, N.Y. Times, July 9, 1984, at A19, col. 2.



8 ARIZONA LAW REVIEW {Vol. 31

to roam at large, to “innovate at pleasure” or to “yield to spasmodic senti-
ment.”#® How can one distinguish “spasmodic sentiment” from rigorous
analysis? The process is complex, but one thing is clear—the techniques of
constitutional interpretation were not intended to be mere adornments. This
is what Judge Learned Hand meant a half century ago when he told his law
clerk Archibald Cox that as a judge his responsibility lay not to any person
but “to those books about us,”# to the “ever-continuing, ever-changing
body of law.”3® Our liberties depend upon compliance with law, by each
citizen and by the government, including the courts. Law requires the
courts to build, in Professor Cox’s words, “upon a continuity of principle
found in the instrument, its structure and purposes, and in subsequent judi-
cial interpretations, traditional understandings [and] historic practices.”5!
The integrity and quality of the judicial opinion is itself critical to the quest
for justice.

IV. ENFORCEMENT OF CIVIL LIBERTIES: THE AMERICAN CIVIL
LiBERTIES UNION

Having discussed the responsibility of the Supreme Court for protecting
civil liberties, I shall briefly comment on the role of the American Civil Lib-
erties Union (ACLU) in our constitutional system before proceeding to a
discussion of the Court’s performance. A great deal of confusion exists, even
in high places, about the organization’s role and performance, just as there is
about the Supreme Court itself. The context in which the ACLU functions
is critical to a better understanding.

As already noted, courts alone, even the Supreme Court, cannot fully
assure individual rights. The President and Congress and their agents need
no judicial approval before acting; moreover, the courts cannot move on
their own initiative to invalidate unconstitutional laws, but must wait until
an aggrieved individual or group challenges a particular governmental ac-
tion before they can intervene. However, few individuals are able to chal-
lenge a law single-handedly due to the prohibitive cost involved.
Furthermore, government action prejudicing liberty often occurs in legisla-
tive and administrative bodies that are inaccessible to most people.

Accordingly, a mechanism must exist by which individuals can join to-
gether to defend civil liberties. To be effective, this mechanism must be both
politically and financially independent of the government and capable of a
sustained effort. In 1920, such a mechanism was established under the name
of the American Civil Liberties Union.

In every era of American history, government officials have tried to ex-
pand their authority or to achieve their objectives at the expense of personal

48. Cardozo, The Nature of the Legal Process, in SELECTED WRITINGS OF BENJAMIN NATHAN
Carpozo 107, 164 (M.E. Hall ed. 1947).

49. Cox, Storm over the Supreme Court, in THE EVOLVING CONSTITUTION 3, 12 (N. Dorsen
ed. 1987).

50. Id. at 15.

51. IHd. at 16.
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rights.>2 Further, the ACLU knows from almost seventy years of experience
that civil liberties battles never stay won. In the 1980s, the ACLU refought
a host of familiar struggles including those to secure the right of women and
minorities to equality of opportunity, to protect the right of dissenters to
protest without government interference, to assure freedom of religion and
separation of church and state, to expand the right of the people to know
what the government is doing in their name, to defend their homes and
property against invasions of privacy, and to discourage and redress police
misconduct.’® Today, as in previous decades, the ACLU remains faithful to
the principle that any infraction of liberties weakens all liberties, a principle
that is self-evident to some people but elusive to many others. History dem-
onstrates that the same government power that can violate one person’s
rights can violate anybody’s rights.> No matter who is the first target of
illegitimate power, the exercise of that power threatens everyone.

This idea is difficult for many Americans to grasp. Again and again, the
ACLU is asked of a particular case, “why are you defending #hat person?’—
often someone unpleasant or worse. The answer is always the same: the
ACLU is not defending the person, it is defending the civil liberty that was
violated. It is enforcing the libertarian principle against arbitary government
power.>>

V. T#HE SUPREME COURT’S PERFORMANCE

Let us now turn to an evaluation of the Supreme Court in light of its
central purpose of defending the rights of Americans. Until the modern era,
which may be defined as beginning in 1953, when Earl Warren became Chief
Justice, the Supreme Court’s performance was widely regarded as deficient.
For instance, Professor Commager wrote in 1943 that “[a]lmost every in-
stance of judicial nullification of congressional acts appears, now, to have
been a mistaken one.””56 Similarly, Professor John Frank said in 1954, when
he was teaching at Yale, that “the actual overt exercise of judicial review of
acts of Congress has . . . probably harmed [civil] liberties more than it has
helped them.”3” And Professor Leonard Levy maintained, as recently as
1967, that “[o]ver the course of our history . . . judicial review has worked

52, See generally N. DORSEN, P. BENDER, B. NEUBORNE & S.A. LAw, EMERSON, HABER
AND DORSEN’S POLITICAL AND CivIL RIGHTS IN THE UNITED STATES (4th ed. 1976 & 1979).

53. See, e.g., ACLU Report of Activities (1984-85); id. (1986-87).

54, One telling example is the prosecution, during World War 11, of the Trotskyite leaders of a
small union in Minneapolis for violation of the newly passed Smith Act, which made it a crime to
advocate or conspire to advocate the overthrow of the government by force and violence. Treason,
Sedition, and Subversive Activities Act, ch. 115, 54 Stat. 670 (1940) (codified as amended at 18
U.S.C. § 2385 (1982)). The Communist Party leaders in the United States did not object because
they were enemies of the Trotskyites. Soon thereafter, during the McCarthy era, the Communist
leaders themselves were indicted and convicted under the Smith Act, and their convictions were
affirmed. Dennis v. United States, 341 U.S. 494 (1951). See N. DORSEN & L. FRIEDMAN, DISOR-
DER IN THE COURT 83, 396 n.21 (1973).

55. For a more extensive discussion, see Dorsen, The American Civil Liberties Union: An Insti-
tutional Analysis, THE TULANE LAWYER 6 (Spring 1984).

56. Commager, Judicial Review and Democracy, in JUDICIAL REVIEW AND THE SUPREME
CoURT 64, 73 (L. Levy ed. 1967).

57. Frank, Review and Basic Liberties, in SUPREME COURT AND SUPREME Law 129 (E. Cahn
ed. 1954).
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out badly.”>8

Much evidence supports these conclusions. The Dred Scott decision,??
extending slavery and helping to precipitate the Civil War, was only one of
many nineteenth century cases that kept blacks in bondage. After the war,
the Civil Rights Cases®® and Plessy v. Ferguson,5! to mention only two
others, continued this sad tradition. Moreover, many other groups, includ-
ing women,52 aliens,5® and the Japanese-Americans* who were removed
from their homes and placed in concentration camps during World War II,
were denied the equal protection promised by the fourteenth amendment.

Free expression fared little better under Supreme Court decisions. The
Court regularly upheld convictions and extensive prison sentences for World
War I protests that would seem mild today.5® And in succeeding decades it
affirmed convictions of Communists and other radicals without evidence of
unlawful action on their part.66

During this period, because of their inapplicability to the states, the
procedural protections of the Bill of Rights were almost impotent as a means
of assuring fair criminal trials.5? Rights associated with sexual and family
privacy lay in the womb of time.® Finally, one should consider the effects of
three egregious economic decisions—the ruling that invalidated the federal
income tax,% Lochner v. New York™ and Hammer v. Dagenhart.”* Until
these cases were overruled decades later, in one instance by constitutional
amendment,”? their philosophy enshrined economic laissez faire in the Con-
stitution, often to the detriment of social and economic justice.”?

Positive decisions should also be recorded, starting with Marbury v.
Madison 74 itself, which laid the basis for enforcement of constitutional rights
through the courts. Frank v. Mangum75 and Powell v. Alabama6 served as
starting points for fuller development of due process principles. The gradu-

58. Levy, Judicial Review, History and Democracy: An Introduction, in JUDICIAL REVIEW AND
THE SUPREME COURT: SELECTED EssAys, 36 (L. Levy ed. 1967).

59. Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857).

60. 109 U.S. 3 (1883).

61. 163 U.S. 537 (1896).

62. See Bradwell v. Illinois, 83 U.S. (16 Wall.) 130 (1872).

63. See, eg., Heim v. McCall, 239 U.S. 175 (1915); Clarke v. Deckebach, 274 U.S. 392 (1927).
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ate school segregation cases,”’” and the rulings in Morgan v. Virginia™® and
Shelley v. Kraemer,” inched civil rights law forward.

The first amendment also received its initial application in a series of
cases, notably-the decision prohibiting states from requiring school children
to salute the flag when such enforced fealty violated individual conscience.°
This ruling deserves special mention because Justice Jackson dramatically
highlighted the counter-majoritarian premises of the Bill of Rights. He
pointed out that its

very purpose was to withdraw certain subjects from the vicissitudes of
political controversy, to place them beyond the reach of majorities and
officials and to establish them as legal principles to be applied by the
courts. One’s right. to life, liberty and property, to free speech, a free
press, freedom of worship and assembly and other fundamental rights
may not be submitted to vote; they depend on the outcome of no
elections.8!

Turning to the years after 1953, the picture is bnghter It is easy to
identify many historic victories for civil liberties, including Brown v. Board
of Education®? and other rulings expanding racial justice, the Reapportion-
ment Cases,®? the criminal justice cases,®* and the cases that protected the
interests of young people,35 expanded free speech,®¢ and recognized sexual
privacy.8? During this era, several important rulings rejected civil liberties
claims, although they tend to be less well known since the denial of a right is
usually less newsworthy than the granting of one. For example, the
Supreme Court held that the Constitution does not guarantee equal financial
support to public school districts.?® It also rejected the first amendment
claim of anti-war activists who burned their draft cards in violation of a
federal statute prohibiting that form of protest.®® In addition, the Court up-
held the constitutionality of capital punishment®® and of sodomy laws as
applied to adults who engaged in consensual homosexual activity in their
own homes.?!

While the totting up of major rulings for or against individual rights is
suggestive, it does not adequately depict the constitutional landscape or the
performance of the Supreme Court since 1953. To try to achieye a more
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85. Tinker v. Des Moines Ind. School Dist., 393 U.S. 503 (1969); In re Gault, 387 US. 1
(1967).
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89. United States v. O’Brien, 391 U.S. 367 (1968).
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accurate perception, it seems initially appealing to draw a sharp distinction
between the Court years under Earl Warren and those under Warren Bur-
ger, but the line is not quite as clear as some might assume. It is true that
“the Warren [Court’s] fidelity to judicial enforcement of a strong Bill of
Rights, and particularly to egalitarianism . . . gave a clear signal to judges,
officials and the public.”92 However, there are also striking lapses in this
record, including the cases that sustained the draft card burning conviction?3
and the convictions of communist leaders,** that validated the House Un-
American Activities Committee®> and barred peaceful protests in certain
public forums.?¢ Moreover, the Warren Court did not accept for argument
any of the cases challenging, under separation of powers principles, the legal-
ity of the undeclared war in Vietnam.%’

The Supreme Court under Warren Burger is even harder to character-
ize. There were more defeats for the Framers’ goals of justice and liberty,
and many more defeats for equality. In the field of criminal justice, a series
of rulings limited Mapp v. Ohio’s exclusionary rule®® and Miranda v. Ari-
zona’s warning requirement.”® Furthermore, welfare rights were nar-
rowed,1% school desegregation foundered on remedial shoals,!°! and
justiciability requirements were used to restrict federal court jurisdiction
over civil liberties cases.102

On the other hand, there were important victories for civil liberties.
For example, the Burger Court went beyond the Warren Court in recogniz-
ing the rights of women and aliens under the equal protection clause.!03 It
also issued the Pentagon Papers Case'®* and many other favorable first
amendment rulings. In an important remedial decision, it held that federal
officials violating the Constitution are personally liable for resulting
damages.105 ‘

What should be made of all this? Commentators have referred to the
Burger Court’s “themelessness”196 and “rootless activism”1%7 and I have
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characterized the Court as “ambivalent.”198 A probe into the decisions does
not alter the verdict. For the most part one finds a see-sawing in which an
expression of bold principle in one case is soon qualified, leaving the state of
the law unsettled. Three examples must suffice.

The first is abortion. After the Court decided Roe v. Wade%° in 1973,
it invalidated a variety of state laws that imposed unreasonable restrictions
on the right of women to choose whether or not to bear a child.!1© Then, in
1977, it upheld a state regulation denying Medicaid benefits for abortions
that were not “medically necessary”!!! despite the fact that the regulation
obviously induced some poor women to bear a child rather than to abort.!12
Three years later, the Court upheld the Hyde Amendment by a five-to-four
vote.!!3 The Amendment prohibited the use of federal Medicaid funds to
perform an abortion, even where the abortion was medically necessary, un-
less performed to save the life of the mother or the pregnancy arose from
incest or rape.!'* Since then, the Court has twice reaffirmed the constitu-
tional principle of choice,15 but the abortion funding decisions surely quali-
fied that principle in the case of very poor women, a large and particularly
vulnerable sector of the community.

The second example is from the church-state area, in particular the es-
tablishment clause. In Lemon v. Kurtzman,'1¢ Chief Justice Burger followed
the theme of the school prayer decisions of the 1960s!!7 by invalidating state
statutes that impermissibly provided for government aid to church schools.
In subsequent cases, the Court began to draw shadowy lines between aid
that was consistent with the first amendment and aid that was prohibited.!18
In 1983, the Court relied on what it called “unique history” to permit Ne-
braska’s legislative sessions to be opened with prayers led by a state-em-
ployed chaplain.!!® The next year it dramatically departed from precedent
and upheld a city-sponsored Christmas display that included a créche of the
Holy Family.!?® The Court concluded that “in context” this merely de-
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picted an historical event.’2! To reach this result, however, it strained to
distinguish a 1980 ruling that the Ten Commandments could not constitu-
tionally be posted in a public school.122 The decision placed the law under
the establishment clause in considerable uncertainty. This uncertainty has
not been dispelled despite the welcome decisions striking down state-en-
couraged silent prayer!?3 and the required teaching in public schools of so-
called “creation science” if Darwinian evolution was taught.!24

A final example is taken from Professor Albert Alschuler, who has
pointed out that although President Nixon tried to appoint justices “to re-
dress Warren Court decisions that had favored the ‘criminal forces’ over the
‘peace forces,” the anticipated Burger Court counterrevolution never materi-
alized.”125> Instead of forthrightly overruling the 1960s decisions that ex-
panded protections in criminal cases'?¢ the Burger Court waged what
Alschuler calls “a prolonged and bloody campaign of guerilla warfare,”
leaving “the facade of Warren Court decisions standing while it attacked
these decisions from the sides and underneath.”'2? For example, rather than
overrule the broad interpretation of the sixth amendment that permitted rep-
resentation by counsel at police lineups and other identification proce-
dures,’2® the Court sharply limited the doctrine by confining it to lineups
conducted after the filing of formal charges.!?® Similarly, the Court did not
overrule Mapp v. Ohio’s'3° exclusionary rule but instead restricted its reach
in important settings.!3!

Depending on one’s perspective, the compromises and ambivalences of
the Burger Court can be viewed as either or both the inevitable consequence
of a tribunal divided in judicial philosophy or as an unfortunate departure
from the clarity of principle that lower court judges, officials, lawyers, and
the public seeking guidance have a right to expect, irrespective of the content
of the principle. From a civil liberties perspective, the harshest criticism can
be couched in terms of lost opportunity. As Dean Paul Bender powerfully
argued, a Court more single-mindedly dedicated to the protection of individ-
ual liberty could have taken major strides in almost every area of constitu-
tional law rather than the more uncertain steps that in fact ensued.132

VI. CONCLUSION

This Essay has briefly sketched what the Framers intended for the
Supreme Court and how it has performed over the years. To some, no
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doubt, the degree of protection of justice and liberty has been wholly inade-
quate compared to the ideal Supreme Court or even to the Warren Court in
its heyday. There will be others who conclude that the Court has done quite
well considering the pressures of national security, religious sensibilities,
government efficiency, the soaring crime rate, and other interests regularly
arrayed against civil liberties claims. Still others will view any suggestion
that judges be appraised by how well they further liberty and justice as itself
misguided; despite the evidence justifying this approach they might instead
regard the proper touchstone to be the degree to which courts foster eco-
nomic growth, enhance international influence or stimulate the moral excel-
lence of the citizenry. Finally, others will be less concerned with substantive
outcomes. They would rather concentrate on whether the Supreme Court
has functioned with a -high degree of judicial competence and
professionalism.

If pressed for a verdict, I would say that the performance of the
Supreme Court until 1953 was on the whole rather poor. Since 1953, the
performance has been good and sometimes better than that, although the
Court, especially in recent years, has often been less attentive to the protec-
tion of individual liberty than seems required by its unique role under our
constitutional system. ‘






