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MONO LAKE AND THE EVOLVING PUBLIC TRUST
IN WESTERN WATER ...vvveriiiinrreneeneerirneenene Michael C. Blumm & 701
Thea Schwartz

This paper analyzes the public trust doctrine in Western water law,
reviewing the modern lodestar of the public trust in water, the Mono Lake case,
and its aftermath both in the Mono Lake Basin and elsewhere in California.
Particular attention is given to the public trust doctrine’s role in reallocating
water supplies in the San Francisco Bay-Delta and the Americag River. The
paper also considers the public trust in water beyond California, focusing
especially on cases in Idaho and Washington but also examining developments
in North Dakota, Montana, Alaska, Oregon, Utah and Arizona. The papéer
concludes that the public trust doctrine’s slow evolution in Western water
decisionmaking is due to the fact that the doctrine’s fundamental principle of
accommodation between diversionary and trust uses has not been widely
understood.

PROGRESSIVE TAXATION REVISITED......ccoosurereessunssenes Donna M. Byrne 739

Over the years, tax theorists have attempted to justify progressive
taxation theoretically, but the case for progressivity has remained stubbornly
“uneasy.” In this article Professor Byrne asserts that proponents of
progressivity have a hard time explaining their preference because the
framework for discussion has been based on underlying philosophical
assumptions that may be incompatible with progressive taxation. This article
examines the assumptions underlying the traditional arguments regarding
progressivity and considers the contributions of John Rawls, Robert Dworkin,
Robert Nozick, and Judge Richard Posner to the tax structure debate.

COURTS, A PROTECTED BUREAUCRACY,
AND REINVENTING GOVERNMENT.............. Ronald N. Johnson & 791
Gary D. Libecap

In 1990, the Supreme Court, in Rutan v. Republican Party of lllinois,
prohibited hiring and termination based on party affiliation for most government
positions. The Court’s ruling in Rutan has been hailed as the blow that finally
ended the outdated practice of patronage in this country. In this article, we
argue that the Court’s rulings have been ill conceived, based on misconceptions
of patronage and the options available to elected officials in the control and
motivation of government employees. In striking at patronage powers, the
Court has served to make the bureaucracy more autonomous and unwittingly,



has contributed to the current state of discontent with the performance of
government.

OVERSIGHT OF THE QUALITY OF MEDICAL
CARE: REGULATION, MANAGEMENT,
OR THE MARKET...ccoceevrmrrenene srsrsreessertens Timothy Stoltzfus Jost 825

Professional licensure has historically been considered necessary to
assure the quality of medical care. Some commentators, however, believe that
advances in consumer information and in quality management technology now
make it possible for management and the market to assure medical care quality,
The author argues that these strategies are limited in their ability to address
quality problems because of the nature of professional judgment and the medical
care production process. A role, albeit a limited one, still remains, therefore,
for professional regulation.

GOVERNMENT PSYCHIATRIC
EXAMINATIONS AND THE DEATH®
PENALTY ciivreeririieereeerereensiiisessssressnsessssesesessnans Welsh S. White 869
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In this article, the author explores the constitutional issues that arise
when a capital defendant is subjected to a government psychiatric exam, and a
government psychiatrist then seeks to testify on the basis of the evidence
derived from the examination. The author concludes that the government
psychiatrist may testify only for the purpose of rebutting expert psychiatric
testimony introduced by the defense. The author proposes safeguards that:
should be provided to protect defendants’ Fifth and Sixth Amendment rights.
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RESPONSE TO THE EXPERIMENTAL ROLE OF
SETTLEMENT JUDGES IN UNFAIR LABOR
PRACTICE PROCEEDINGS ...ccccevreerrreeernrvereenes Erin Parkin Huss 895

The experimental use of administrative law judges as settlement judges
in unfair labor practice proceedings should prove ineffective as a tool to enhance
the possibility of settlement. An alternative way to increase settlements is to
lessen the severity of the National Labor Relations Board’s standard of review
for formal settlements. By adopting a policy which approves settlements that
are not clearly repugnant to the purposes and policies of the National Labor
Relations Act, the Board would diminish wasteful litigation without the
needless expense of settlement judges.

VIRGINIA BANKSHARES V. SANDBERG: SHOULD
MINORITY APPROVAL BE REQUIRED BY
LAW OR CORPORATEBYLAW?....cccevvvreeerennnnn. Christopher Money 913

This note focuses on the implications of the United States Supreme
Court’s holding in Virginia Bankshares v. Sandberg that minority shareholders
whose votes are not required by law or corporate bylaw cannot show causation
in an implied private action under section 14(a) of the Securities Exchange Act
of 1934. The note points out ambiguities in this holding and suggests that



clarification is necessary to allow minority shareholders whose votes are legally
required to maintain a cause of action under section 14(a).

ARIZONA’S PUBLIC RECORDS LAWS AND THE
TECHNOLOGY AGE: APPLYING “PAPER” ‘
LAWS TO COMPUTER RECORDS ...cevvveverereernneeennn. Sandra Sanders

Computers have revolutionized the way all levels of government do
business and store information. However, the public records laws of many
states, including Arizona, were formulated to address paper records and do not
consider computerized information. This note examines the impact of
computers on various levels of government and Arizona’s public records laws.
It then makes recommendations on how Arizona’s legislature, courts and
governmental agencies should address the potential problems of applying
“paper” laws to computer records.
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