ARIZONA

LAW REVIEW

VOLUME 355 2013 ISSUE 2

CONTENTS

PUBLIC INTEREST IN LEGAL EDUCATION:
EVALUATING ARIZONA’S EARLY BAR
INITIATIVE
Editorial Board

ARTICLES:

WINKING AT THE JURY:
“IMPLICIT VOUCHING” VERSUS THE LIMITS
ON OPINIONS ABOUT CREDIBILITY
Arthur Best & Jennifer Middleton

MONEY FROM MUSIC:
SURVEY EVIDENCE ON MUSICIANS’ REVENUE
AND LESSONS ABOUT COPYRIGHT
INCENTIVES
Peter DiCola

AVATARS, SCARLET “A”S, AND ADULTERY
IN THE TECHNOLOGICAL AGE

Sandi S. Varnado
REVIVING THE FEDERAL CRIME OF GRATUITIES

Sarah N. Welling

PAGE

253

265

301

371

417



NOTES

ZONING RELIGION OUT OF THE PUBLIC SQUARE:
CONSTITUTIONAL AVOIDANCE AND
CONFLICTING INTERPRETATIONS
OF RLUIPA’S EQUAL TERMS PROVISION

Brian K. Mosley

RIGHTING THE SHIP:
IMPLICATIONS OF J. MCINTYRE V. NICASTRO
AND HOW TO NAVIGATE THE STREAM OF
COMMERCE IN ITS WAKE

Greg Saetrum

LAW AND PoLICY NOTE

MAKING SENSE OF THE LINCHPIN TO
MEDICAL MALPRACTICE LITIGATION:
EXPERT MEDICAL WITNESS QUALIFICATION
Athan P. Papailiou

465

499

539



ARIZONA

LAW REVIEW

EDITORIAL BOARD 2012-2013
Editor-in-Chief
STUART D. KOTTLE

Senior Articles Editor
JULIE A. WILSON-MCNERNEY

Senior Managing Editor
BRIAN K. MOSLEY

Managing Editors

SABRINA A. LOCHNER VICTOR T. NILSSON

Case Notes Editor Senior Research Editor
GRANT D. WILLE SARAH E. EPPERSON
Articles Editors Executive Note Editors

MATTHEW CHANDLER JOSHUA D. MILLER

TYLER COBB JESSICA JANSEPAR ROSS

COURTNEY L. HENSON
PATRICK M. HOLKINS
STEVEN R. SCHNEIDER

GREGORY T. SAETRUM
TIMOTHY STACKHOUSE
NICHOLAS VERDERAME

KAITLIN SHAW MATTHEW A, WALKER
Online Editor
IAN A. ABAIE
Articles Manager Business Manager Syllabus Manager
DANIEL ARELLANO Jessica ELLIS ALEXANDER MCCOURT
Marketing Manager Events Manager Online Manager
LINDSAY SCHROEDER NICHOLAS BAUMAN DALE SEVIN

Third-Year Writers

GEOFFREY G. COLLINS EDWARD R. HANNSZ

MICHAEL R. SHUMWAY

JEFFREY COE Davip C. PoTTS BRAD TERRY
ANDREW COMPTON ATHAN P. PAPAILIOU ANDREW VANELL
MARIAM DIGGINS JONAH RAPPAZZO
Second-Year Writers

CHAD AMBRODAY JONATHAN LOE ANDREA SIMBRO
EMILY ARNOLD MATTHEW MCCRAY JANA SUTTON
JUSTIN DEPAUL AMANDA MONTEAGUDO BRIDGET SCHAAF
MICHAEL DIGIACOMO KIMBERLY O’HAGAN DavID UDALL
ZACHARY FRIEDMAN T. WILLIAM PEW II1 OMAR VASQUEZ
MICHAEL HARRIS SARAH SCHADE ALEX WINKELMAN
KAREN JURICHKO CHARLES SCHEURICH JEFF WOHLFORD
KATHERINE LAFOSSE NATHAN SCHOTT JACOB ZUNIGA

Faculty Advisors

JEAN BRAUCHER BARAK ORBACH
Research Advisor

MICHAEL CHIORAZZI



JAMES E. ROGERS COLLEGE OF LAW
THE UNIVERSITY OF ARIZONA

ADMINISTRATION
ANN WEAVER HART, B.S., M.A,PH.D. ...cooeerrereieceeeee. President, The University of Arizona
ANDREW COMRIE, B.A,, PH.D. ............. Senior Vice President for Academic Affairs & Provost
MARCL.MILLER, B.A,JD. oo Interim Dean, Ralph W. Bilby Professor of Law
Co-Director, Law, Criminal Justice & Security Program
SALLY RIDER, B.A,JD. i Associate Dean for Administration and Chief of Staff
Director, The William H. Rehnquist Center
MICHAEL G. CHIORAZZI, B.A, J.D,MLL. ...cccooeirniienenne Associate Dean for Information Services
Professor of Law
MARY N. BIRMINGHAM, B.S.,J D, M.A. ........... Assistant Dean for Career & Professional Development
JANET L. KISINGER, J.D. cooriiiiiiiiiincnec e ereiee e seees Assistant Dean for Development
WILLIE M. JORDAN-CURTIS, B. A JMAPHD,ID. e Assistant Dean for Student Affairs

PAULA NAILON, B.AL LD, L feceeeeree Assistant Dean for Professional Development

AMANDA SHOEMAKER B.S, M. S ED., JD. et Registrar
NANCY A. STANLEY, B.A,, J .D.. ... Assistant Dean for Advancement
JEFFREY M, RATIE, B.S., MLP.A. ettt esrteenesrae v e ese e e smnessae s esnees Director of Finance
LEUDELL TRIPP ........ccovvvaerrrieannene Assistant Director for Finance and Administration
MOHYEDDIN K. ABDULAZIZ, B.A. ..ot eves e Director of Information Technology
PAULKEALEY, B.S,, LL.M. .ottt ettt a s st Internet Developer
FACULTY
S. JAMES ANAYA, B.A,, J.D. .... Regents Professor & James J. Lenoir Professor of Human Rights Law &
Policy
DEREK BAMBAUER, B.A, LD, ..oooiiiicrrtee et st b ere e Associate Professor of Law

..... Associate Professor of Law
................................................. Associate Professor of Law
Director, Rogers Program on Law & Society

JANE BAMBAUER, B.A., J.D. ..oooovveeieciene,
KATHERINE BARNES, B.A.,M.S.,J.D., PH.D.

PAUL D. BENNETT, B.A, LD, oottt cresevevs e s v eanenes Clinical Professor of Law

Co-Director, Child and Family Law Clinic
JEAN BRAUCHER, A.B., J.D. ..o Roger Henderson Professor of Law
ELLEN M. BUBLICK, B.A, J.D. oottt Dan B. Dobbs Professor of Law
KIRSTEN H. ENGEL, B.A, JD. ....oiiiiiiiiie ettt s bt Professor of Law
DAVID A. GANTZ, AB.,JD,JSM. .o Samuel M. Fegtly Professor of Law

Director, International Trade Law Program
Associate Director, National Law Center for Inter-American Free Trade

LORRAINE C. GIN, B.A, LD .ot Assistant Professor of Legal Writing
ROBERT J. GLENNON, A.B.,J.D., M.A,, PH.D. ..Regents Professor & Morris K. Udall Professor of Law &
Public Policy

Director, Environmental Law, Science & Policy Programs

ROBERT ALAN HERSHEY, B.S.,J.D. (oo Director, Indigenous Peoples Law Clinic
Professor of Practice

JAMES C. HOPKINS, B.A,, LD, LLM. ...ccccooovrrieecevrcrereeecee e Associate Clinical Professor of Law
MONA L. HYMEL, B.A,,J.D,,CP.A. ....ccceieeene ...Arthur W. Andrews Professor of Law
BORIS KOzOLCHYK, D.C.L,,LL.B.,,LLM,, S.JD. cccoccrirrirnee. Evo A. DeConcini Professor of Law
Director, National Law Center for Inter-American Free Trade

DAVID MARCUS, BLA, J.D. ettt e st a v e Professor of Law
LYNNMARCUS, BLA, LD. ..o eeceerrtesie et e eeseesevsesaseenen Director, Immigration Law Clinic
Professor of Practice

TONIM. MASSARG, B.S,,J.D. ............ Regents Professor & Milton O. Riepe Chair in Constitutional Law
THOMAS A. MAUET, A. B, J.D. o errccre et caeeenee Milton O. Riepe Professor of Law
Director, Trial Advocacy

ANA MARIA MERICO, B.A., LD, oot sv e Associate Professor of Law
ROBERT MUNDHEIM, B. A, ID. .....cccceunnee . Professor of Corporate Law and Finance
LESLYE AMEDE OBIORA, LL.B., LLM,, J.S.D. ...cicoiioiiirintrrrcsrerere vt Professor of Law

BARAK ORBACH, LL.B, B.A, LLM. S D. ..ottt Professor of Law
LAWRENCE PONOROFF, B.A,J.D. .....ccocccvrnnne ..Samuel M. Fegtly Chair in Commercial Law
SUZANNE M. RABE, B.AL LD, oottt e Clinical Professor of Law

Director, Legal Writing
NINARABIN, BLA, JD. oot ecctr e snesn e sane e Associate Clinical Professor of Law
........................................................ Director, Bacon Imrmgranon Law and Policy Program
JAMIE R, RATNER, A.B., MLA ., JD. .ottt sreitecntnseresenes e e s sasanessesaanens Professor of Law

CHRISTOPHER ROBERTSON B. A M.A,LPHD,JID. e, Associate Professor of Law



CAROL M. ROSE, BA,MA, PHD.,JD. ..c.cccorvrnriirvanann Lohse Chair in Water and Natural Resources

SUSAN SALMON, B.A, LD, ot sesresisernseanie Assistant Director of Legal Writing

Associate Clinical Professor of Law
SIMONE M. SEPE, J.D., LLM., PHD, M.SC., J.8.D. ..cccceeviivrinrrinirrcirnene. Associate Professor of Law
WILLIAM K. SJIOSTROM, B.S., D, .oiiiiiciriierenenen e esseseeesenesressesansse e sassssessess s ssesrens Professor of Law

ROY G. SPECE JR., B.A,J.D. ........... ... Professor of Law
JOHN A, SWAIN, AB., LD, ooioiiieireecriieneertreneressssssssessssessssssessinssssssessnsesssonsssssosensanssesns Professor of Law
MELISSA L. TATUM, B.AL, J.D. oottt a s Research Professor of Law
Associate Director, Indigenous Peoples Law & Policy Program
BRENT T. WHITE, B.A., JD. .oritieecceeeteeertrsnt e s st sssbe s esn et sbsese st ennnesssennas Professor of Law
ROBERT A. WILLIAMS JR.,, AB.,JD. ......ccevinn E. Thomas Sullivan Professor of Law & American
Indian Studies, Director, Indigenous Peoples Law & Policy Program

EMERITI FACULTY
ARTHUR W. ANDREWS, B.A,,LL.B,,LLM. ........... Rosenstiel Distinguished Professor of Law Emeritus
CHARLES E. ARES, J.D. ..ccrvrrrririeiereirirnreesnisnceenesnnnens J. Byron McCormick Professor of Law Emeritus
BARBARA ANN ATWOOD, B.A,,J.D. ..o Mary Anne Richey Professor of Law Emerita
WILLIAM E. BOYD, A.B., J.D.,LLM. ..cccocovvvirrvvrrenenns Chester H. Smith Professor of Law Emeritus
DANB. DOBBS, B.A,, LL.B,LLM.,J.S.D. ....coceinmiinrrccrriicrnrrnnenn, Regents & Rosenstiel Distinguished
Professor of Law Emeritus
KENNEY F. HEGLAND, B.A,,LLB., LLM. ....cccceoeirriniiiin James E. Rogers Professor of Law Emeritus
ROGER C. HENDERSON, B.B.A,, LL.B,,LLM. .........ccceccrvninee. Ralph W. Bilby Professor of Law Emeritus
KAY KAVANAGH, B.A,, J.D. . rheh st e s st s n et seenebens Professor of Law Emeritus
THEODORE J. SCHNEYER A. B JLL. B TS M. oo Milton O. Riepe Professor of Law Emeritus
ANDREW SILVERMAN, J.D. .cccoconririimmmniinnnenniiincnaniees Joseph M. Livermore Professor of Law Emeritus
JOHN STRONG, B.A,, J.D. ........ .Rosenstiel Distinguished Professor of Law Emeritus
ELLIOTT J. WEISS, BLA,, LL.B. ..cocoiirrerierrrecreneevccieenrnraenee Charles E. Ares Professor of Law Emeritus

DAVID B. WEXLER, B.A.,J.D. ..... Distinguished Research Professor of Law Emeritus
WINTON D. WOODS, A.B.,, LD, ittt n et snnae Professor of Law Emeritus



ARIZONA LAW REVIEW
SUPPORTERS

The Arizona Law Review thanks the following
generous organizations and individuals who
contributed funds during 2011-2013:

Arizona Law Review Alumni Association
Carla Consoli
Alexis E. Danneman
Emily L. Gust
LexisNexis
Jessica L. Post
Osborne M. Reynolds, Jr.
Lena Ryan
Polsinelli Shughart
Kara E. Tatman

Please make your tax-deductible contributions payable to:
“Law College Association—Arizona Law Review”

and send to:

Arizona Law Review
James E. Rogers College of Law
The University of Arizona
P.O. Box 210176
Tucson, AZ 85721

Online giving is also available at:
https://www.law.arizona.edu/Alumni/onlinegiving.cfm



ARIZONA LAW REVIEW
ENDOWMENT

In recognition of the 50th Anniversary of the Arizona Law Review
and to provide a stable future for the publication,
the 2008 Editorial Board and alumni established the
Arizona Law Review Endowment.

The Arizona Law Review thanks the following generous individuals who
contributed funds to the endowment:

Bryce C. Alstead
Emily L. Alstead
Eric S. Baker
Janet L. Kisinger
Stacy R. Butler
Grace E. Campbell
Claudia L. Cerutti
Matthew D. Clark
Corinne Cooper
David L. Deibel
Alexis E. Danneman
Brett L. Dunkelman
Elizabeth Fimbres
Jennifer L. Gibbons
Richard Goldsmith
John A. Harwood
Edwin F. Hendricks
J. Michael Hennigan

Scott P. Hill-Kennedy
Dennis G. Katz
Desmond P. Kearns
Jack P. Lipton
Andrew T. Maccabe
Daniel G. Martin
Toni M. Massaro
Ralph R. Mazzeo
John G. Osborne
April S. Phillips Elliott
Osbome M. Reynolds
Todd W. Roles
James M. Sakrison
Frances R. Sjoberg
Ryan J. Talamante
Verizon Foundation
David Wheeler
Michael N. Widener

Please make your tax-deductible contribution payable to:
“Law College Association—Arizona Law Review Endowment”

and send to:

Arizona Law Review
James E. Rogers College of Law
The University of Arizona
P.O. Box 210176
Tucson, Arizona 85721

Online giving is also available at:
https://www.law.arizona.edu/Alumni/onlinegiving.cfm

If you are interested in making a planned gift (e.g., gifts in trusts and wills) to
support the Arizona Law Review Endowment, please call (520) 621-8430.



