ARIZONA

LAW REVIEW

VOLUME 57 2015 ISSUE 4

CONTENTS

ARTICLES

REVISITING MONTANA: INDIAN TREATY RIGHTS
AND TRIBAL AUTHORITY OVER
NONMEMBERS ON TRUST LANDS

Judith V. Royster

TORT AS DEMOCRACY: LESSONS FROM THE FOOD
WARS

Melissa Mortazavi

DENYING DEATH
Teneille R. Brown
MODIFYING MORTGAGE DISCRIMINATION IN
CONSUMER BANKRUPTCY
Abbye Atkinson

NOTES

AN ENVIRONMENTAL ARGUMENT FOR A
CONSISTENT FEDERAL POLICY ON MARIJUANA

Katherine Curl Reitz

THE LEGAL OBLIGATIONS OF SEARCH ENGINE
OPTIMIZATION FIRMS

Raymundo Reyes

889

929

977

1041

1085

1115



ARIZONA

LAW REVIEW

VOLUME 57 2015 NUMBER 4
Copyright © 2015 by the Arizona Board of Regents

The Arizona Law Review welcomes original works of authorship on law and
related topics. The Arizona Law Review prefers submissions via Scholastica. Please visit
https://www.scholasticahq.com for more information. Manuscripts may also be sent to the
Senior Articles Editor via email at sae@arizonalawreview.org. Citations should conform to
The Bluebook: A Uniform System of Citation (20th ed. 2015). Inquiries regarding submitted
manuscripts should be directed to the Senior Articles Editor at the above email address.

The Arizona Law Review is a student-edited journal. The views expressed herein
are not necessarily those of the editors, the faculty of the James E. Rogers College of Law,
the University of Arizona, or the Arizona Board of Regents.

The University of Arizona is an EEO/AA employer and does not discriminate on
the basis of sex, race, religion, color, national origin, age, Vietnam Era Veteran status, or
disability in its admissions, employment, or educational programs or activities. Inquiries
may be referred to the Affirmative Action Office, The University of Arizona, Tucson, AZ
85721.

: Subscriptions and single issues in Volumes 50 through 57 are available from the
Arizona Law Review. Please complete the order form below, call (520) 621-5500, or visit
www.arizonalawreview.org. To purchase single issues or bound or unbound volumes in
Volumes 1 through 49, contact William S. Hein & Co., 1285 Main Street, Buffalo, NY
14209-1987;  (716) 882-2600,  (800) 828-7571;  Fax, (716) 883-8100;  email,
mail@wshein.com.

Order Form

Send to:  The Arizona Law Review, The University of Arizona James E. Rogers College
of Law, P.O. Box 210176, Tucson, AZ 85721-0176

___ Subscription: Vol. 50-57 ___Single Issue: Vol. 50-57: $12.00
$40.00 Four Issues, Domestic Volume Issue
$43.00 Four Issues, Foreign -
_ Check Enclosed __ BillMe
Name:
Street Address:
City/State: Zip Code:

Subscriptions are automatically renewed. To discontinue a subscription, send written notice
to the Arizona Law Review at the above address.

The Arizona Law Review (ISSN 0004-153x) is published quarterly by The University of
Arizona James E. Rogers College of Law. Subscriptions are available for $40.00 per year
for domestic subscribers. Offices of publication are located at The University of Arizona
James E. Rogers College of Law, Tucson, AZ 85721-0176. Periodicals postage paid at
Tucson, Arizona and at additional mailing offices. POSTMASTER: Send address changes
to The Arizona Law Review, The University of Arizona James E. Rogers College of Law,
P.O. Box 210176, Tucson, AZ 85721-0176.



LAwW & PoLICY NOTE

PROBABLE CAUSE: IS THE “PLAIN-SMELL”
DOCTRINE STILL VALID IN ARIZONA AFTER
THE AMMA?
Matthew P. Hoxsie
HEJ, NOT HEJ DA: REGULATING AIRBNB IN THE NEW
AGE OF ARIZONA VACATION RENTALS

Greggary E. Lines

1139

1163



ARIZONA

LAW REVIEW

20152016

Editor-in-Chief
CHRISTOPHER SLOOT

Senior Articles Editor Senior Managing Editor Senior Note Editor
RAISA AHMAD MITCHELL TURBENSON ALEXIS BROOKS
Articles Editors Managing Editors Note Editors
NATHAN CURTISI ADAM CIRZAN JAMES D. CARLSON

JACQUELINE K. KAFKA CoDY WINCHESTER LACEE COLLINS

JILL MAHONEY GREGGARY E. LINES
RAYMUNDO REYES Case Notes Editor ERICA MORRIS
JESSICA A. SCHULBERG CREIGHTON DIXON DANIEL ROBERTS
LEAH TINNEY
Articles Manager Business Manager
LINDSEY HUANG MASON STORM BYRD
Marketing Manager Events Manager

ELIZABETH ROBERTSON JILLIAN ANDREWS

Members
RICARDO ROBINSON BOURS MATTHEW HOXSIE KATHERINE CURL REITZ
PARKER BUNCH JAMES KEEFE AUDREY ROBERTS
MARGO CASSELMAN CLAYTON KRAMER DAVID ROSENTHAL
BRYCE CLARK JOSEPH LEVERENCE JOHN SALVATORE
DAVID ESTLE SARA LEVINE SLADE SMITH
JAMES FLORENTINE NicHOLAS LUCIE CHELSEA THOMPSON
BRETT GILMORE DAvVID LUNDMARK BERNARDO VELASCO
KATE HERRIOT MICHAEL MOHLER AMANDA WEAVER
NoOAH HILGERT MICHELLE MoussA HANNAH WILLETT
KATHERINE E. HOLLIST BRADLEY R. POLLOCK JINGYUAN ZHou

JANET HOWE

RyAN PONT

Faculty Advisor
BARAK ORBACH



JAMES E. ROGERS COLLEGE OF LAW
THE UNIVERSITY OF ARIZONA

ADMINISTRATION

ANN WEAVER HART, B.S, M. A PH.D. ..o President, The University of Arizona

ANDREW COMRIE, B.A.,PH.D. ... .. Senior Vice President for Academic Affairs & Provost

MARC L. MILLER, B.A, J.D. ot Dean & Ralph W. Bilby Professor of Law

SALLY RIDER, B.A,, J.D. e Associate Dean for Administration & Chief of Staff

Director, The William H. Rehnquist Center

CATHERINE GAGE O’GRADY, B.B.A,, J.D. .cociiiiiiieiir e Associate Dean for Academic Affairs

. Professor of Law

BRENT T. WHITE, B.AL, JD. (it Associate Dean for Programs & Global Initiatives

Professor of Law

CHRISTOPHER ROBERTSON, B.A,,M.A,, PH.D.,J.D. .............. Associate Dean for Research & Innovation

Professor of Law

MICHAEL G. CHIORAZZI, B.A, J.D,M.L.LL. . Associate Dean for Information Services

Beverly & James E. Rogers Professor of Law

RHONDA DWYER, B.S.BAA,M.BA. .o, Assistant Dean for Finance and Administration
WILLIE M. JORDAN-CURTIS, B.A., M.A,,PH.D,,J.D. .....ccccccevinnnnnnn. Assistant Dean for Student Affairs -

Associate Clinical Professor of Law

KAREN M. KOWALSKI, B.A, LD, LLM. oo Assistant Dean for Career Development

BIANCA MACK, BA,M.B.A,JD. ... Assistant Dean for Admissions & Financial Aid

TRACY MUELLER, B.A. ... .. Assistant Dean for External Communications & Marketing

NANCY A. STANLEY, B.A,,J.D.. ...... Assistant Dean for Strategic Relations
JONELLE VOLD, B.A, LD 1ottt ten e soses Senior Director of Development
VANESSA BUCH, B.A., J.D. ecervrreiieinnne ..Director, Wrongful Conviction Clinic
CRISTINA CASTANEDA, LLBL,LL M. ..ot Director, Global Programs

DON S. DE AMICIS, B.A, J.D. coovrrreccencneen Director, National Law Center for Inter-American Free Trade

Professor of Practice
KELLY HOLT, BLA. oottt e e Director of Development
MIMIHUANG, BALJD. oo s e Director of Admissions

KRISTINE HUSKEY, B.A, J.D. . oo
NEGAR KATIRAL B.A,JD. ..o,

... Director, Veterans’ Advocacy Clinic
...Director, Public Interest Law Group

JOHN LACY, B.A., 1D et entininneninerieiieineennienein e eneinseneaaees Director, Global Mining Law Center
JOANNA MEDRANO, B. A, J.D. ..ot Director, Mortgage & Consumer Finance Law Group
NAJWA NABTL, B.A, L. Do Director, Undergraduate Program
ALLAN STERNSTEIN, B.S.A.A.E., M.S.E., J.D. ....ccce.ee Director, Quarles & Brady Intellectual Property Clinic

MICHAEL WAGENHEIM, B.A. i Director of Information Technology
LEAH WON, B.A,,1.D. ........... ... Director, Career Development Office
LISSETTE CALDERON, BLA. .oiiiiiiirre ettt ssisn e srie st sesnv s s s nsne s e s e sbas sva s g e st ene Registrar
PAUL KEALEY, B.S., LL.M. Lottt svs s s e raene s nones Web Developer
LEUDELL TRIPP ..ooveviivvirreereeeeseses snercenensesssnesssssssnnnine Assistant Director for Finance and Administration
FACULTY
S. JAMES ANAYA, BLA L, JD. oot eee e esr e sse e s aas Regents’ Professor
James J. Lenoir Professor of Human Rights Law & Policy
DEREK BAMBAUER, B.A ., J.D. oottt st a s s sraen Professor of Law

JANE BAMBAUER, B.AL, J.D. ittt Associate Professor of Law
KATHERINE BARNES, B.A., M.S.,J.D., PH.D. oot Professor of Law
PAUL D. BENNETT, BLA, LD it Clinical Professor of Law

Director of Clinics

ELLEN M. BUBLICK, B.A, J.D. oot Dan B. Dobbs Professor of Law
ANDREW COAN,B.A_, J. D ............................................................................................... Professor of Law

Director, The William H. Rehnquist Center
KIRSTEN H. ENGEL, B.A., J.D. coociiiiiiiintieicmncneniite s Charles E. Ares Professor of Law

DavID A. GANTZ, A.B.,J.D., J.S.M. ..Samuel M. Fegtly Professor of Law
LORRAINE C. GIN, B.A, J.D. oot Assistant Professor of Legal Writing
ROBERT J. GLENNON, A. B., JD M A PH.D..\ ottt e sasn e srerenens Regents’ Professor
Morris K. Udall Professor of Law & Public Policy

Director, Environmental Law, Science & Policy Programs

ROBERT ALAN HERSHEY, B.S,,J.D. oo Director, Indigenous Peoples Law Clinic
Professor of Practice
JAMES C. HOPKINS, B.A, LD, LLM. Lt Associate Clinical Professor of Law

MONA L. HYMEL, B.A,, J D, C P.A. ...Arthur W. Andrews Professor of Law
BORIS KOZOLCHYK, D. C L,LL.B.,, LL M S J D. e Evo A. DeConcini Professor of Law



JASON KREAG, B.A.,, M.A, LD oottt e e e e s otesaeeaensesenans Associate Professor of Law

DAVID MARCUS, BLA, J.D. ottt ettt sa st ss s n e Professor of Law
LYNNMARCUS, B.A, JD. .ot eer e v ene e Director, Immigration Law Clinic
Professor of Practice

TONI M. MASSARO, B.S., J.D. .c.ccceviimiininitnrnencnineseiesieissessnsssresssesses e ssesesesseneen Regents’ Professor
Milton O. Riepe Chair in Constitutional Law

THOMAS A. MAUET, A B, J.D. oo e eee e e aos Milton O. Riepe Professor of Law
: Director, Trial Advocacy

ROBERT MUNDHEIM, B.A, J.D. oo Professor of Corporate Law and Finance
LESLYE AMEDE OBIORA, LL.B,, LLM., J.S.D. .o eeeeeeeeeeeesevenenn ... Professor of Law

BARAK ORBACH, LL.B, B.A, LL.IM., S.J.D. .ot eeeeeeeeeeeee oo essessssnan Professor of Law
LAWRENCE PONOROFF, B.A_, J.D. ................ .Samuel M. Fegtly Chair in Commercial Law
SERGIO PUIG, LL.B, JSM, JS.D. ..cccoovrvrririeerrienerreenns Director, International Trade Law Program
Associate Professor of Law

SUZANNE M. RABE, B.A, LD, oo seeas e s s s Clinical Professor of Law
Director, Legal Writing

NINA RABIN, BA, JD. ittt eeasneen e s evas s s se et senessen e Clinical Professor of Law
Director, Bacon Immigration Law and Policy Program

JAMIE R RATNER, A B, MLA LD, ittt eeeereseeseaseness e s en Professor of Law
SUSAN SALMON, B.A, LD .corceirnrirereiennesectere s Assistant Director of Legal Writing
Clinical Professor of Law

SIMONE M. SEPE, J.D., LL.M., PHD, M.SC., J.S.D. woevoeetieereeeeeeteeeseesss e ereresesenesesns Professor of Law
WILLIAM K. SIOSTROM, B.S., LD, .ottt eree e seesseseseresassss e sese e an Professor of Law

ROY G. SPECEJR., B.A LD, .o eev e v svsss e en e John D. Lyons Professor of Law
JOHN A. SWAIN, A.B,,J.D. ...... ..Chester H. Smith Professor of Law
MELISSA L. TATUM, B.A, LD .ottt vereev e e s ne e Research Professor of Law

ROBERT A. WILLIAMS JR., A.B,, J.D. ...E. Thomas Sullivan Professor of Law & American Indian Studies
Director, Indigenous Peoples Law & Policy Program

EMERITI FACULTY
ARTHUR W, ANDREWS, B.A,,LL.B,,LLM. ............. Rosenstiel Distinguished Professor of Law Emeritus
CHARLES E. ARES, J.D. ...cooovvirrreretetenteecnrereseeenseennns J. Byron McCormick Professor of Law Emeritus
BARBARA ATWOOD, B.A,, J.D. ..ottt Mary Anne Richey Professor of Law Emerita
WiLLIAM E. BoYD, AB.,J.D,,LLM. ........ ....Chester H. Smith Professor of Law Emeritus
DANB. DOBBS, B.A,, LL.B,LL M., J.S.D. ...ceoeevrrerereevrceceerrrns Regents’ & Rosenstiel Distinguished
Professor of Law Emeritus
KENNEY F. HEGLAND, B.A,,LL.B,,LLM. ...cccooovviiieecnnne James E. Rogers Professor of Law Emeritus
ROGER C. HENDERSON, B.B.A,,LL.B.,, LLM. ............cuueu...... Ralph W. Bilby Professor of Law Emeritus
KAY KAVANAGH, B.A,JD. oottt ettt e ete st e e ssesensaneene Professor of Law Emerita
CAROL M. ROSE, B.A, M.A_,PH.D,,J.D. ................ Lohse Chair in Water and Natural Resources Emerita
Professor of Law Emerita
THEODORE J. SCHNEYER, A'B,, LL.B,,J.S.M. .....ccccovveurrnne. Milton O. Riepe Professor of Law Emeritus
ANDREW SILVERMAN, J.D. .....ccoocvvrririciinnen, ....Joseph M. Livermore Professor of Law Emeritus
JOHN STRONG, B.A,JD. .oreeieierercteeeicerenn, Rosenstiel Distinguished Professor of Law Emeritus
ELLIOTT J. WEISS, B.A.,,LL.B. . Charles E. Ares Professor of Law Emeritus
DAVID B. WEXLER, B.A,,JD. ..ccecvreereereeecreen Distinguished Research Professor of Law Emeritus

WINTON D. WOODS, A.B., LD, ioioitreireieenreenenreee s resssesseees e reennene Professor of Law Emeritus



