
ARIZONA
LAW REVIEW

VOLUME 59 2017 NUMBER 3

CONTENTS

ARTICLES

A QUESTION PERPETUALLY ARISING: IMPLIED
POWERS, CAPABLE FEDERALISM, AND THE
LIMITS OF ENUMERATIONISM

David S. Schwartz 573

MR. NICOLSON'S CANE

Mark D. Janis 647

JUSTICE FOR VETERANS: DOES THEORY MATTER?

Kristine Huskey 697

PROPERTY LAW FOR THE ANTHROPOCENE

John G. Sprankling 737

NOTES

COMMON USE UNDER FIRE: KOLBE V. HOGAN AND
THE URGENT NEED FOR CLARITY IN THE
MASS-SHOOTING ERA

Philip Casey Grove 773

DEBUGGING THE REAL WORLD: ROBUST CRIMINAL
PROSECUTION IN THE INTERNET OF THINGS

Matthew Ashton 805



ARIZONA
LAW REVIEW

2017-2018

Editor-in-Chief
KATHERINE KOHNEN

Senior Articles Editor
JULIE PACK

Articles Editors
HOLLY BAINBRIDGE
DANIEL BERNAL

RUSS JOHNSON
JOSHUA MESSER

KIMBERLY SOTO

JOSHUA WEISS

Articles Manager
SABRINA BIGELOW

Marketing Manager
MATTHEW HANSEN

JESUS ALONSO

MOLLY AL WARD

PAULLUVI BAHL

RYAN BEACHUM

JOEL BRODFUEHRER

HALEY CARR

KRISTIAN GARIBAY

VICTOR GRAFE III

CAITLIN HASSAN

GREGORY ISALES

Senior Managing Editor
LAUREN ROSEN

Managing Editors
PHLIP CASEY GROVE

JOSHUA MESSICK
BENJAMIN PIERCE

Business Manager
BRYCE TALBOT

Members
TIFFNEY JOHNSON

BENJAMIN MCDERMOTT

PATRICK MCDERMOTT

HANNAH MCGUIRE

SHAWNEE MELNICK

ANDREA Jo MIDDLETON

DAVID MILLER

JESSICA MOORE

RANDALL NICE

Senior Note Editor
SARA WRIGHT

Note Editors
MATTHEW ASHTON

KAYLA BERNAYS

MAX BRADLEY

CLAUDIA IONESCU

MELISSA LEGAULT

MICHAEL PRICE

Online Manager
JONATHAN BRANNON

Events Manager
MARIKA HOLTZMAN

FRANCISCO ORTIZ

NATALEE PERRY

KRISTINA ROOD

RYAN SHAPIRO

DANIEL SIHUDLICK

SARAH SNELLING

NICHOLAS SPARE

OLYMPIA TORRES

CHRISTOPHER WILLIAMS

WOUTER ZWART

Faculty Advisor
JASON KREAG



JAMES E. ROGERS COLLEGE OF LAW

THE UNIVERSITY OF ARIZONA

ADMINISTRATION

ROBERT C. ROBBINS, B.S., M.D. ........................ President, The University of Arizona
ANDREW COMRIE, B.A., PH.D...............Senior Vice President for Academic Affairs & Provost
MARC L. MILLER, B.A., J.D. ..........................Dean& Ralph W. Bilby Professor of Law
SALLY RIDER, B.A., J.D. ................... Associate Dean for Administration & Chief of Staff and

Director, The William H. Rehnquist Center
KATHERINE BARNES, B.A., M. S., J.D., PH.D..........Associate Dean for Programs & Innovation and

Professor of Law
MICHAEL G. CHIORAZZI, B.A., J.D., M.L.L............... Associate Dean for Inforation Services

Beverly & James E. Rogers Professor of Law
CATHERINE GAGE 0'GRADY, B.B.A., J.D ................ Associate Dean for Academic Affairs and

Professor of Law
CHRISTOPHER ROBERTSON, B.A., M.A., PH.D., J.D. Associate Dean for Research & Innovation and

Professor of Law
MICHAEL BROOKS, B.S., J.D ........................ Assistant Dean for Academic Affairs and Registrar
CARY CLUCK, B.A., J.D........................ Assistant Dean for Admissions and Financial Aid
RHONDA DWYER, B. S.B.A., M.B.A.................. Assistant Dean for Finance and Administration
WILLIE M. JORDAN-CURTIS, B.A., M.A., PH.D., J.D. .......... Assistant Dean for Student Affairs and

Associate Clinical Professor of Law
KARENM. KOWALSKI, B.A., J.D.,LL. ............ ....... Assistant Dean for Career Development
TRACY MUELLER, B.A. ................... Assistant Dean for External Communications & Marketing
NANCY A. STANLEY, B.A., J.. ........................... Assistant Dean for Stategic Relations
LEAH WON, B.A., J.D................................. Assistant Dean for Employer Outreach
CRISTINA CASTAI&EDA, LL.B., LL.M ...................................... Senior Director of Global Programs
SHANNON TREBBE, B.A., J.D ..................................... Senior Director, Career Development Office
VANESSA BUCH, B.A., J.D........................................... Director, Wrongful Conviction Clinic and

Assistant Clinical Professor
AMANDA BYNUM, B .A., J.D . .............................Director, Externships and Bar Success
LisSETTE CALDERON, B.A. ............................. Director, International Student Success
JANYE A DIAMOND, B.A., J.D., S.J.D. Director, IPLP Tribal Justice Clinic and Professor of Practice
GINGER S. HUNT, B.A., M.E.T ............... Director, Online Learning and Instructional Design
KRISTINE HUSKEY, B.A., J.D ......................... Director, Veterans' Advocacy Clinic and

Associate Clinical Professor
NEGAR KATIRA, B.A., J.D. ......................... Director, Public Interest Law Group and

Assistant Clinical Professor
JENNIFER KOTT, B.A .............................................. Director of Admissions
JOHN LACY, B .A., J.D . ............... ............ Director, Global Mining Law Center and

Professor of Practice
ALLAN STERNSTEIN, B.S.A.A.E., M.S.E., J.D .............. Director, Intellectual Property Clinic and

Professor of Intellectual Property
KEITH SWISHER, B.S., J.D., LL.M. Director, Undergraduate and Master of Legal Studies Programs and

Professor of Legal Ethics
MICHAEL WAGENHEIM, B.A................................................ Director, Information Technology
CHARLES WANG, LL.B, J.D., LL.M ......... Director, China Law Program and Professor of Practice
ROBERT WOODS, B.F.A., M.F.A., J.D... Director, University of Arizona Law Program, Ocean University

FACULTY

DEREK BAMBAUER, B.A., J.D ................................................................. Professor of Law
JANE BAMBAUER, B.A., J.D ................................................................... Professor of Law
PAUL D. BENNETT, B.A., J.D ................................................................... Director of Clinics

Clinical Professor of Law
BARBARA BERGMAN, B.A., J.D...................................... Professor of Law

Director, Trial Advocacy
ELLENM. BUBLICK, B.A., J.D. .................... ......... Dan B. Dobbs Professor of Law
ANDREW CoAN, B.A., J.D......................................Professor of Law and

Associate Director, The William H. Rehnquist Center
TESSA DYSART, B.A., J.D. ....................... .......... Assistant Director of Legal Writing

Associate Clinical Professor of Law
KSTEN H. ENGEL, B.A., J.D ................. ........... Charles E. Ares Professor of Law
DAV A. GANTZ, A.B., J.D., J.S.M. ....................... Samuel M. Fegtly Professor of Law
ROBERT J. GLENNON, A.B., J.D., M.A., PH.D U anda...................................Regents' Professor

Morris K. Udall Professor of Law & Public Policy



Director, Environmental Law, Science & Policy Programs
JOY HERR-CARDILLO, A.B., J.D. .............. ....... Associate Professor of Legal Writing and

Assistant Clinical Professor of Law
JAMES C. HOPKINS, B.A., J.D., LL.M. .............. ....... Associate Clinical Professor of Law
MONA L. HYMEL, B.A., J.D., C.P.A. .............. ....... Arthur W. Andrews Professor of Law
JASON KREAG, B.A., M.A., J.D. ............................... Associate Professor of Law
SYLVIA LETT, B.A., J.D. ........................ ...... Associate Professor of Legal Writing and

Assistant Clinical Professor of Law
DAVID MARCUS, B.A., J.D. ........................ 1885 Society Distinguished Scholar and

Professor of Law
LYNN MARCUS, B.A., J.D. .............................. Director, Immigration Law Clinic

Professor of Practice
TONI M. MASSARO, B.S., J.D. ........................................... Regents' Professor

Milton 0. Riepe Chair in Constitutional Law
THOMAS A. MAUET, A.B., J.D. ..................... ...... Milton 0. Riepe Professor of Law
ROBERT MUNDHEIM, B.A., J.D. ...................... Professor of Corporate Law and Finance
LESLYE AMEDE OBIORA, LL.B., LL.M., J.S.D. ............................ Professor of Law
BARAK ORBACH, LL.B., B.A., LL.M., S.J.D. ............................. Professor of Law
SERGIO PUIG, L.L.B., J.S.M., J.S.D. .. ............... Director, International Trade Law Program and

Associate Professor of Law
NINA RABIN, B.A. .............. ..... Director, Bacon Immigration Law and Policy Program and

Clinical Professor of Law
SUSAN SALMON, B.A., J.D. ............................. ..... Director, Legal Writing and

Clinical Professor of Law
SEIONE M. SEPE, J.D., LL.M., PHD, M.Sc., J.S.D. .......................... Professor of Law
DIANA SIMON, B.A., J.D. .......................... Associate Professor of Legal Writing and

Assistant Clinical Professor of Law
WILLIAM K. SJOSTROM, B.S., J.D. ......................................... Professor of Law
Roy G. SPECE JR., B.A., J.D. ..................... ................. JohnD. Lyons Professor of Law
JOHN A. SWAIN, A.B., J.D. ................................. Chester H. Smith Professor of Law
MELISSA L. TATUM, B.A., J.D. .....................................Research Professor of Law
REBECCA TSOSIE, B.A., J.D. ....... Regents' Professor of Law, Special Advisor to the Provost for Diversity

and Inclusion, Faculty Co-Chair, Indigenous Peoples Law & Policy Program
CAROLYN WILLIAMS, B.A., J.D. .............. .............. Associate Professor of Legal Writing and

Assistant Clinical Professor of Law
ROBERT A. WILLIAMS JR., A.B., J.D.......... Faculty Co-Chair, Indigenous Peoples Law & Policy Program

E. Thomas Sullivan Professor of Law & American Indian Studies
BRENT T. WHITE, B.A., J.D. ...................... Vice Provost for International Education and

Professor of Law

EMERITI FACULTY

ARTHUR W. ANDREWS, B.A., LL.B., LL.M. .............Rosenstiel Distinguished Professor of Law Emeritus
CHARLES E. ARES, J.D. .............. .................J. Byron McCormick Professor of Law Emeritus
BARBARA ATWOOD, B.A., J.D. .............. ....... Mary Anne Richey Professor of Law Emerita
WILLIAM E. BOYD, A.B., J.D., LL.M. ................ Chester H. Smith Professor of Law Emeritus
DAN B. DOBBS, B.A., LL. B, LL.M., J.S.D. ..................... ....... Regents' Professor and

Rosenstiel Distinguished Professor of Law Emeritus
KENNEY F. HEGLAND, B.A., LL.B., LL.M. ............. James E. Rogers Professor of Law Emeritus
ROGER C. HENDERSON, B.B.A., LL.B., LL.M.............Ralph W. Bilby Professor of Law Emeritus
ROBERT ALAN HERSHEY, B.S., J.D. ....................... Clinical Professor of Law Emeritus
KAY KAVANAGH, B.A., J.D. ...................................... Professor of Law Emerita
BORIS KOZOLCHYK, D.C.L., LL.B., LL.M., S.J.D. .............. Evo A. DeConcini Professor of Law Emeritus
SUZANNE M. RABE, B.A., J.D. ............................... Clinical Professor of Law Emerita
JAMES R. RATNER, A.B., M.A., J.D. ........................ ........ Professor of Law Emeritus
CAROL M. ROSE, B.A., M.A., PH.D., J.D. ......... Lohse Chair in Water and Natural Resources Emerita and

Professor of Law Emerita
THEODORE J. SCHNEYER, A.B., LL.B., J.S.M. ....... Milton 0. Riepe Professor of Law Emeritus
ANDREW SILVERMAN, J.D. ...................... Joseph M. Livermore Professor of Law Emeritus
JOHN STRONG, B.A., J.D. ................ ..... Rosenstiel Distinguished Professor of Law Emeritus
ELLIOTT J. WEISS, B.A., LL.B. ........................ Charles E. Ares Professor of Law Emeritus
DAVID B. WExLER, B.A., J.D. ................. Distinguished Research Professor of Law Emeritus
WINTON D. WOODS, A.B., J.D. ................................. ...Professor of Law Emeritus


