LOSE PROCESS: ADDRESSING SOVEREIGN
CITIZENS AND OTHER DISRUPTIVE CRIMINAL
DEFENDANTS

Tyler Sanders Flinn®

Sovereign Citizens are a rising ideological group whose beliefs are founded upon
rejecting the current legal and judicial system of the United States. Beyond threats
of physical violence and domestic terrorism, Sovereign Citizens and other disruptive
criminal defendants threaten to further clog an already struggling criminal justice
system through vexatious pro se filings with no real legal basis. While on their face,
the arguments promulgated by Sovereign Citizens represent a bad-faith attempt to
engage in the judicial process, they also undermine and erode the constitutional
rights of litigants who present them in court. The issue becomes three-fold when
considering the impacts court clogging has on other defendants whose trials inherit
cumbersome delays, which in turn limits their due process and rights to a speedy
trial.

This Note argues that in order to more adequately address these issues, the Supreme
Court should turn to a balancing test that would enable courts to restrict pro se
litigation in criminal cases where courts’ interest in efficiency and other defendants’
rights to due process and a speedy trial outweigh the defendant in question’s due
process interests in litigating their case pro se. This balancing test would be
established relying on previous Supreme Court decisions in Powell v. Alabama and
Johnson v. Zerbst. The Court seemingly overruled limitations on pro se criminal
representation in Faretta v. California, which has had a profound impact on the
Judicial system’s ability to deal with disruptive pro se defendants. If left unchecked,
the rising dissemination of legal misinformation may further exploit a judicial
system lacking an adequate means to address such defendants, making it ripe for
abuse.

* I would like to thank Former District Attorney John Haroldson for the
inspiration regarding researching the Sovereign Citizen movement, Professor Sylvia J. Lett
for providing me invaluable guidance throughout the process of drafting the Note and beyond,
and my parents for all of their sacrifices throughout my academic journey. I would also like
to thank my colleagues at Arizona Law Review for all of the work they have assisted me with
in working to get this Note ready to be published.
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INTRODUCTION

A drowning man will reach for his straw to survive.
Elbert Lee Williams'

Elbert Lee Williams was 48 years old when he was arrested for possession
of cocaine, possession of marijuana, and possession of a firearm in furtherance of a
drug-trafficking crime.? The court appointed an attorney to represent Williams, but
he fired the attorney at a pretrial hearing.> During his trial, Williams filed several
pro se motions despite only having a ninth-grade education.* The court in Williams
described the pro se motions as lacking meritorious legal arguments.’ The court,
concerned with Williams’s competency and persistence to represent himself, set a
Faretta hearing to determine if Williams could knowingly and intelligently waive
his right to counsel.®

At the hearing, the judge began to question Williams on his legal theories
and their sources.” Williams responded that he had learned his legal theories while
in prison, where he studied them with other inmates.® Williams, in front of the court,
repeated his legal arguments—arguing that the United States of America could not

United States v. Williams, 29 F.4th 1306, 1309 (11th Cir. 2022).
1d. at 1307-08.

Id. at 1308.

Id. at 1307-08.

See id. at 1308-09.

Id. at 1308.

Id. at 1309.

Id.
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prosecute him “as the United States is not a person.”” Williams defended himself,
stating that “[a] drowning man will reach for a straw just to survive” and “if I'm
going to take my life and just give it away[,] shouldn’t I do it myself?”!

Similarly, Charles James Crabtree was arrested for felony driving under the
influence in June of 2017.!! At trial, Crabtree represented himself before the court
despite having no legal training.'?> Throughout his trial, the court repeatedly warned
Crabtree about the risks of improperly presenting his case without adequate legal
knowledge, to which Crabtree responded, “no one was harmed[;] I don’t understand
risk.”13

Like Williams, Crabtree was “uncooperative” during the trial and made
“bizarre and nonsensical” legal arguments.'* Crabtree referred to the government as
“the corporation” and requested that the court “discharge this matter using my
private exemption.”'> At trial, when Crabtree indicated his appearance for the
record, he referred to himself as “Postmaster full colon Charles hyphen James full
colon Crabtree.”'® Crabtree further asserted that “the corporation will not allow me
to exercise freedom of speech of due process” and fought his subsequent conviction
by asserting, “The light of the courtroom is claimed by federal judge by the flag of
the correct sentence structure parse syntax grammar.”!’

In another case, Damascus Lord Seymor Menefee was charged with
first-degree robbery, second-degree robbery, first-degree theft, unlawful possession
of a firearm, and unlawful use of a weapon in connection with an armed robbery. '8
At the start of his trial, Menefee appeared without counsel.'” When the court asked
Menefee if he desired to continue the trial pro se, Menefee did not give a direct
answer and instead asserted the court did not have jurisdiction over him.? Menefee
was ultimately allowed to proceed pro se after stating that he was “ready to proceed
today without a lawyer.”?!

During the proceedings, Menefee stated that he was not the “debtor juristic
person Damascus Lord Seymor Menefee,” rather that he was a “flesh and blood,
sentient man” that the court did not have “subject matter jurisdiction over.”??
Menefee further argued that he was the “secured party creditor” of the “corporate
entity” being charged.?> Menefee referred to the “corporate entity” as being a “legal

9. Id.
10. Id.
11. People v. Crabtree, 519 P.3d 415, 417 (Colo. App. 2022), rev’'d and remanded,
550 P.3d 656 (Colo. 2024).
12. Id. at 418-19.

13. Id. at 419
14. 1d.
15. Id.
16. Id.

17. Id. at 419-20.
18. State v. Menefee, 341 P.3d 229, 231 (Or. Ct. App. 2014).

19. Id.
20. Id.
21. Id. at 232.
22. Id. at 231.

23. Id.
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creation” and a “juristic person” separate from Menefee himself.?* Menefee sourced
his jurisdictional arguments by stating:

I’'m a natural born American Citizen as a common man of the
Sovereign people arising under the original jurisdiction of the de jure
constitution of 1789 as amended by the qualified electors of the
several states of the American union and the Northwest Ordinance of
1787 for the territories of the de jure United States.?’

The court rejected these arguments, but Menefee continued to reassert his
jurisdictional objections.?® Menefee further refused to cooperate with the court,
telling the court he intended to walk out of the proceedings after having his
jurisdictional argument rejected again.?” Menefee stated:

I’'m a sovereign human being with natural born birthrights. All of
those have been violated today and every last person here who does
not have an oath of office, and everybody who does have an oath of
office will be held accountable according to legitimate due process,
and I will be excused from this sham of a courtroom right now.??

* % %

The legal arguments propagated by Elbert Williams, James Crabtree, and
Damascus Menefee are not one-off absurdities to be quickly dismissed and
forgotten. These arguments, rather, are common to the Sovereign Citizen
movement?—a rising terroristic threat in the United States.’® Sovereign Citizens
present a challenge for courts to efficiently and effectively hold accountable because
courts lack the tools to mitigate the residual effects of disruptive pro se legal
arguments.’! This Note will argue that in order to remedy the negative effects
Sovereign Citizen and other pseudolegal arguments have on the judicial system,
courts should be able to restrict disruptive pro se criminal defendants by adopting a
balancing test that weighs the due process rights of the Sovereign Citizen defendant
against the efficiency interests of the courts and the due process interests of other
defendants. Such a test would simultaneously help courts unclog the drain of

24. Id. at 231, 233.

25. Id. at 233.

26. Id. at 233-36.

27. Id. at 232.

28. Id.

29. See United States v. Williams, 29 F.4th 1306, 1308 (11th Cir. 2022).

30. See Christine M. Sarteschi, Sovereign Citizens: A Narrative Review with
Implications of Violence Towards Law Enforcement, 60 AGGRESS. & VIOLENT BEHAV.,
Sep. 2021, at 1 (“One concerning extremist group is that of Sovereign Citizens. Sovereign
Citizens have been labeled by the Federal Bureau of Investigation as a terrorist threat.”);
Caesar Kalinowski IV, 4 Legal Response to the Sovereign Citizen Movement, 80 MONT. L.
REV. 153, 156 (2019) (“Although their means run the gamut from frivolous to downright
dangerous, the Sovereign Citizen movement is growing by the day.”).

31. See infra Section 1.C.
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Sovereign Citizen disruptive criminal defendants while enhancing the Sovereign
Citizens’ own due process interests.3?

I. CONTEXTUALIZING THE SOVEREIGN CITIZEN MOVEMENT
A. The History

The Sovereign Citizen movement in the United States is characterized by
the belief that the government is an illegitimate entity that has no jurisdiction over
its citizens.>* Many different subdivisions exist within the movement.** However,
this Note will examine the overarching ideology of Sovereign Citizenship in its
entirety through the tactics of its adherents. The movement’s origins can be sourced
back to various anti-government movements, such as the 1960s tax protest
movement and the 1970s Posse Comitatus movement.

While lacking an exact centralized ideology, Sovereign Citizens commonly
propagate the belief that the original Constitution and de jure’® American
government were replaced and subverted by a tyrannical de facto’’ government.*®
The de facto government now, according to the Sovereign Citizen, is a federal
corporation that has enslaved the population through contracts.’®> For many
Sovereign Citizens, the turning point for the government’s legitimacy was the
ratification of the Fourteenth Amendment to the U.S. Constitution in 1868.4 The

32. Note that federal civil courts employ a similar balancing test in determining
whether to issue prefiling injunctions against “vexatious” litigants, weighing both the
efficiency interests of the court and right of others to be heard versus the right of the
“vexatious” litigant to be heard. See Samantha Rust, Note, The Vexatious Litigant Problem,
62 Hou. L. REV. 453, 454-55 (2024).

33. See ANTI-DEFAMATION LEAGUE, THE SOVEREIGN CITIZEN MOVEMENT IN THE
UNITED STATES 5 (2023), https://www.adl.org/sites/default/files/pdfs/2024-12/The-
Sovereign-Citizen-Movement-in-the-United-States.pdf ~ [https://perma.cc/3AMUG-PCPH];
Sarteschi, supra note 30.

34. ANTI-DEFAMATION LEAGUE, supra note 33 (“Though ‘sovereign citizen’ is the
most common term movement members use to refer to themselves, they may also use a
variety of other self-descriptions, including American state national, state -citizen,
constitutionalist, free man/woman upon the land, Moorish national, and many others.”); see
e.g., Kalinowski, supra note 30, at 155 (“Although identifying the tactics used by the
Sovereign Citizen movement is fairly easy, succinctly defining its beliefs and aims can be
exceedingly difficult. Sovereign Citizens have no leader, no central repository for ideas, and
no unifying collective mission.”).

35. ANTI-DEFAMATION LEAGUE, supra note 33.

36. Note that de jure government in this situation means by law or rightful
government.

37. Note that de facto government means the actual government, impliedly stating
that the government in reality is not operating as it should be and is thus illegitimate.

38. ANTI-DEFAMATION LEAGUE, supra note 33; see, e.g., State v. Menefee,

341 P.3d 229, 231 (Or. Ct. App. 2014).

39. Kalinowski, supra note 30, at 155-56 (“Generally, Sovereign Citizens believe
that the Fourteenth Amendment of the Constitution created a second form of citizenship that
‘enslaved’ or created a contract with the population under a federal corporation.”).

40. J.M. BERGER, GEO. WASH. UNIV. PROGRAM ON EXTREMISM, WITHOUT
PREJUDICE: WHAT SOVEREIGN CITIZENS BELIEVE 3 (2016), https://extremism.gwu.edu/sites
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Fourteenth Amendment states that “[a]ll persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens of the United States and
of the State wherein they reside.”*! Sovereign Citizen ideology contends that this
Amendment created a second class of citizens subjected to the federal government,
colloquially referred to as “Fourteenth Amendment Citizens.”*?

Shortly after the ratification of the Fourteenth Amendment, Congress
established the District of Columbia Organic Act of 1871, which Sovereign Citizens
believe started the United States’ transition from a government to a corporation that
governs through commercial codes rather than traditional common law.*? The belief
is that the United States “corporation” extended its governance to the entire country
through a definition in the United States Code describing the “United States” as a
“[f]ederal corporation.”* Importantly, this assertion fails to recognize that the same
definitional section states “[a]s used in this chapter” and contains no reference to
criminal law or jurisdiction.*

The contemporary belief among Sovereign Citizens holds the Uniform
Commercial Code as supreme law when interacting with the government, as
opposed to common law and the Constitution.*® Sovereign Citizens also believe that
at some point the United States corporation went bankrupt and is now using its
citizens as collateral.*’ This belief drives Sovereign Citizens’ main point of
contention and the primary cause of legal frustration caused by the movement: that
a citizen of the United States can opt out of the jurisdiction of the government
through certain pseudolegal mechanisms.*® After rejecting the jurisdiction of the
majority of the federal government, Sovereign Citizens often refer to the local
sheriff’s department as the only legitimate government official.** Unsurprisingly,

/g/files/zaxdzs5746/files/downloads/IMB%20Sovereign%20Citizens.pdf [https://perma.cc/
E2L3-SRFT].

41. U.S. ConsT. amend. XIV, § 1 (emphasis added).

42. BERGER, supra note 40.

43. Id. at 4.

44. 1d.; 28 U.S.C. § 3002(15)(A).

45. 28 U.S.C. § 3002.

46. See Kalinowski, supra note 30, at 176-77.

47. DOMESTIC TERRORISM OPERATIONS UNIT II, FED. BUREAU OF INVESTIGATION,
SOVEREIGN CITIZENS: AN INTRODUCTION FOR LAW ENFORCEMENT 3 (2020), https://info.
publicintelligence.net/FBI-SovereignCitizens.pdf [https://perma.cc/YM75-ANHR]
(“Sovereign Citizens believe the [U.S. government] operates solely on a credit system using
American Citizens as collateral.”); Kalinowski, supra note 30, at 156 (“An extension of this
belief asserts that the United States went bankrupt in 1933 and subsequently, the government
‘borrowed’ collateral by using the future earnings of citizens to back its currency.”).

48. See infra Section 1LA.

49, DOMESTIC TERRORISM OPERATIONS UNIT II, supra note 47, atl;
ANTI-DEFAMATION LEAGUE, supra note 33, at 5 (“The Posse Comitatus movement emerged
in the early 1970s as a collection of locally-based groups who claimed that the county sheriff
was the ultimate authority in a county and that it was the sheriff’s job to prevent the imposition
of ‘unlawful’ federal or state laws or regulations.”).
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Sovereign Citizen beliefs often seem absurd and have been dismissed in court as
50
such.

B. Contemporary Dealings of the Sovereign Citizen Movement

Research suggests that the Sovereign Citizen movement gains larger
traction in the United States in periods of economic downturn.’! The movement’s
rise in the 1980s and 1990s coincided with a recession and increasing interest rates.
Similarly, the movement experienced another resurgence during the 2008 economic
crisis.>® Generally, a rise in anti-government extremist groups in the United States
spikes in accordance with elongated financial crises.>* A potential explanation for
this phenomenon as it applies to Sovereign Citizens is that an economic downturn
creates additional friction and blame for the government.>® People in economic
turmoil, or turmoil in general, may find the Sovereign Citizen movement appealing
because of its promise—albeit a false one—of reclaiming autonomy and power over
the government.® Somewhat predictably, the recent COVID-19 pandemic saw a
similar rise in Sovereign Citizen ideology.”’ This growth has continued to the
present, where the political climate has created a ripe environment to spread
Sovereign Citizen beliefs and ideology.®

50. See, e.g., United States v. Williams, 29 F.4th 1306, 1309 (11th Cir. 2022)
(“Now, how can a man, who is operating under that illusion—illusion in the sense that he
cannot accept what the law is and rather urges completely unsubstantiated versions of the law,
I guess you would call it, in his defense. It’s a sure fire guarantee of a conviction, as best I
can tell.”); United States v. Mitchell, 405 F. Supp. 2d 602, 603—-04 (D. Md. 2005) (rejecting
an argument that the Uniform Commercial Code applies to a racketeering case, stating the
argument “would even be humorous” if the stakes were not so high).

51. See Edwin Hodge, The Sovereign Ascendant: Financial Collapse, Status
Anxiety, and the Rebirth of the Sovereign Citizen Movement, FRONT SocIO., Nov. 26, 2019,
at 4; Casey Sanchez, Sovereign Citizens Movement Resurging, INTEL. REP., Spring 2009,
at 39.

52. Sanchez, supra note 51.

53. Hodge, supra note 51, at 8 (“In the wake of the economic devastation of the
2008 global financial collapse, the Sovereign Citizen movement found new life, gaining a
significant new following and claiming . .. over 100,000 active adherents in the United
States. .. .”).

54. See id. at 7 (“By 2011, the number of extremist groups in the United States—
including Sovereign Citizen groups—had spiked from 149 in early 2008 to more than 1,274,
a rise which coincided with the worst years of the global financial crisis.” (citation omitted)).

55. 1d. at 8 (“The loss of security, coupled with heightened economic vulnerability
and a perceived loss of control over financial matters led many to the movement . . ..”);
Sanchez, supra note 51 (““It’s cyclical,” said Jay Adkisson, a finance lawyer who runs the
online watchdog Quatloos.com, which monitors and exposes financial and tax-avoidance
schemes and frauds. ‘Anytime the economy is down, you see a resurgence of people blaming
the government for what goes wrong.””).

56. See Hodge, supra note 51, at 8 (“It was through the radical redefinition of
Citizenship promised by the movement’s ideology that adherents came to believe that they
could regain complete power and autonomy over their lives; every act of defiance or
resistance became one more sign of a [Sovereign Citizen’s] regained power self-worth.”).

57. ANTI-DEFAMATION LEAGUE, supra note 33, at 6 (“Since 2020 and the
COVID-19 pandemic, the sovereign citizen movement has been on the rise again.”).

58. See id. at 21.



578 ARIZONA LAW REVIEW [VOL. 68:571

Sovereign Citizen legal theories have historically been disseminated
through “gurus.” Gurus are the individual thought leaders of the Sovereign Citizen
movement.®’ They often sell materials and build followings based around their
facade as legal experts,®' and they enjoy a cult-like celebrity status within the
movement, cultivating followers and perpetuating false legal theories.®” Some
Sovereign Citizen gurus even go as far as creating their own courts and fictitious
government agencies, labeling them the “common law courts.”® One guru, Russell
Jay Gould, appointed himself as the “judge” of a fictitious court along with the title
“Postmaster General of Our World.”*

Traditionally, Sovereign Citizen gurus gained a following and spread their
information by holding seminars around the country.®® However, social media
websites such as Facebook, Telegram, 4chan, and YouTube have become hotbeds
for gurus to push their information to wider audiences.®® Sovereign Citizens have
also been able to ride the momentum of other fringe conspiracy groups, appealing
to radicalized parties like QAnon.*” In fact, Bobby Lawrence, a prominent Sovereign
Citizen guru, has merged the ideology with QAnon beliefs, forming an “American
State National”®® sect of the Sovereign Citizen movement.® It is no secret that the
internet and social media websites have been particularly influential in the spread of
conspiracy theories and radical groups,’® and their effect on the Sovereign Citizen
movement is no different. Social media and the internet have ultimately incubated
the Sovereign Citizen movement and created a unique concern for our judicial
system.

59. ANTI-DEFAMATION LEAGUE, THE LAWLESS ONES: THE RESURGENCE OF THE
SOVEREIGN CITIZEN MOVEMENT 6 (2010).

60. See id.

6l. See id.

62. ANTI-DEFAMATION LEAGUE, supra note 33, at 7.

63. Id. at 7-8.

64. Id. at7.

65. Id.

66. Sarteschi, supra note 30, at 3; ANTI-DEFAMATION LEAGUE, supra note 33, at 6

(“Since 2020 and the COVID-19 pandemic, the sovereign citizen movement has been on the
rise again.”); see Satrio Yudhoatmojo, Utkucan Balci & Jeremy Blackburn, 4 Data-Driven
Analysis of the Sovereign Citizens Movement on Telegram, ARXIV (Oct. 29, 2024),
https://arxiv.org/abs/2410.22142 [https://perma.cc/7U4L-CIDN].

67. ANTI-DEFAMATION LEAGUE, supra note 33, at 22-23.

68. The “American State National” sect of the Sovereign Citizen movement sits
at the intersection of the QAnon belief that the 2020 election was rigged and the Sovereign
Citizen belief that the government is illegitimate. Sovereign Citizen Ideology Increasingly
Seeping into QAnon, ANTI-DEFAMATION LEAGUE (Jan. 19, 2022), https://www.adl.org/
resources/article/Sovereign-Citizen-ideology-increasingly-seeping-qanon [https://perma.cc/
F7WY-P3NX].

69. Id.

70. See Christina Abdalla Mikhaeil, Conspiracy Theories: How SocialMedia Can
Help Them Spread and Even Spark Violence, CONVERSATION (Aug. 1, 2023, at 12:20 ET),
https://theconversation.com/conspiracy-theories-how-social-media-can-help-them-spread-
and-even-spark-violence-209413 [https://perma.cc/B4X8-5XA9].
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C. The Need for an Additional Remedy

Courts, especially in the wake of COVID-19, have experienced a
tremendous strain and backlog of cases.”' The backlog largely consists of criminal
cases.” This is in part due to Confrontation Clause considerations, which require
courts to conduct more criminal cases in person than civil cases given criminal
defendants’ constitutional right to confront witnesses.” U.S. prosecutors’ offices
alone have, on average, more than 14,000 cases awaiting trial.”* Since the beginning
of the pandemic, each office has seen an average increase of 5,565 cases per office,
along with a 62% increase in backlogged cases.” In 2021, California, New York,
Florida, and Michigan had a backlog of nearly 1.3 million total pending cases.”®
Even as the world recovers from the pandemic and returns to normalcy, caseloads
are far from pre-COVID numbers.”” Offices, even when returning to normal
processes, still face growing caseloads and backlogs, showcasing a very strained
judicial system.”® While not causing the judicial strain currently faced in America,
the growing trend of Sovereign Citizen legal arguments, along with the growing
inefficiency of the legal system, leaves the courts ripe for exploitation by disruptive
actors—and that is uniquely concerning.”

Beyond the stress it places on the judicial system, the lack of a
constitutionally guaranteed “speedy” trial erodes criminal defendants’ due process
rights.3° With the backlog of criminal cases comes significant concern about the

71. See Amanda Watford, Shortage of Prosecutors, Judges Leads to Widespread
Court Backlogs, STATELINE (Jan. 25, 2024, at 05:00 MT), https://stateline.org/2024/01/25/
shortage-of-prosecutors-judges-leads-to-widespread-court-backlogs/ [https://perma.cc
/26DY-68AJ]; Ass’n of Prosecuting Att’ys, Report Finds Prosecutor Case Backlog Has
Worsened since the Pandemic, Harming the Judicial System, EIN PRESSWIRE (Jan. 17, 2024,
at 14:30 GT), https://www.einpresswire.com/article/681743400/report-finds-prosecutor-case
-backlog-has-worsened-since-the-pandemic-harming-the-judicial-system  [https://perma.cc
/K57A-5FHL] [hereinafter Pandemic Report]; Amy Corral, Stephen Stock & Jose Sanchez,
Growing Backlog of Court Cases Delays Justice for Crime Victims and the Accused, CBS
NEWS (Dec. 20, 2022, at 09:31 ET), https://www.cbsnews.com/news/growing-backlog-of-

court-cases-delays-justice-for-crime-victims-and-the-accused/ [https://perma.cc/CVY 8-
BFWX].

72. See Watford, supra note 71.

73. See id.

74. Pandemic Report, supra note 71.

75. Id.

76. Corral, Stock & Sanchez, supra note 71.

77. See Pandemic Report, supra note 71.

78. See id. (“This survey confirms that caseloads have grown post-pandemic and
remain higher than pre-pandemic levels despite the resumption of normal operations and a
varied programmatic response to address backlogs in many offices today . . . .”).

79. See ANTI-DEFAMATION LEAGUE, supra note 33, at 6 (“Since 2020 and the
COVID-19 pandemic, the sovereign citizen movement has been on the rise again.”).

80. U.S. ConsT. amend. VI (“In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial . . . .” (emphasis added)); see Corral, Stock & Sanchez,
supra note 71 (“The backlog has resulted in delayed justice for crime victims and their
families and threatens to deny the constitutional right to a speedy trial for the accused.”); see,
e.g., Stephen L. Wasby, Delay as a Due Process Violation, 19 JUST. Sys. J. 235,235 (1977);
Sarah Hildebrand & Ashley Cordero, The Burden of Time: Government Negligence in
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lengthy pretrial detentions of some defendants, with delays in cases leaving some
defendants in detention long before they enter a courtroom.®' Additionally, there are
great evidentiary risks with extended delay before trials.®? Prolonged trials hurt
criminal defendants, making witnesses more prone to disappearing and becoming
unavailable, potentially damaging the defendant’s case.®® Further, even if witnesses
are present after a pretrial delay, they deal with worsened memory due to the
prolonged period of time between the event and their testimony.®* Additionally,
physical evidence is susceptible to deterioration, and there is more concern for
chain-of-custody admissibility issues.®

Thus, the impacts of Sovereign Citizens’ disruptive criminal defenses on
the judicial system are two-fold.®® First, these improper procedures impact the
Sovereign Citizen defendants’ individual legal considerations; since they present
legal arguments entirely outside the scope of legitimacy, they deprive themselves a
fair trial while simultaneously straining courts.®” Second, Sovereign Citizen
defendants’ disruptive and pseudolegal criminal arguments impact the due process
rights of others who abide by the laws and procedures of our judicial system,
preventing them from having a speedy—and ultimately, fair—trial %

This Note argues that to “unclog the drain” of pseudolegal arguments’
effects on the judicial system, courts should adopt a balancing test for restricting pro
se litigation that weighs the due process rights of the Sovereign Citizen defendant
against the efficiency interests of the courts and the due process interests of other
defendants. By doing so, courts could flexibly deal with Sovereign Citizens and
other disruptive defendants as their arguments emerge.®® While some constitutional
concerns exist based on the decision in Faretta v. California, which protects parties’
ability to litigate pro se,” this Note argues that due process considerations as they

Pandemic Planning as a Catalyst for Reinvigorating the Sixth Amendment Speedy Trial Right,
67 VILL. L. REV. 1,4 (2022).

81. See Hildebrand & Cordero, supra note 80, at 1, 11 (“Oppressive pretrial
incarceration is an evil against which the Speedy Trial Clause seeks to protect.”).

82. Id. at 14.

83. Id.

84. Id.

85. Id.

86. Also note that backlogs of criminal cases have substantial societal

considerations as well such as the following: delaying proper rehabilitation, falsely
withholding potentially productive members of society, or allowing criminals on bail to
commit more crimes before trial resolution. See id. at 15-18.

87. See infra Partll; see also Terri A. March-Satbom, Weapons of Mass
Distraction: Strategies for Countering the Paper Terrorism of Sovereign Citizens
(Mar. 2018), https://www.hsaj.org/articles/14539 [https://perma.cc/M7TAU-HZWJ]
(“Sovereign Citizens engage in retaliatory practices largely because they are

effective. . . . Policy makers must strike a balance between the costs imposed on individual
victims of sovereign tactics versus the expense to the public of any enacted solutions.”).
88. See supra notes 67-81 and accompanying text.

89. See March-Safbom, supra note 87.
90. 422 U.S. 806, 819-20 (1975). Faretta stated that being able to represent
oneself in litigation is a constitutional right. See infra Section IIL.A.
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relate to a criminal defendant’s right to represent themselves should revert to
pre-Faretta notions of fairness.”!

I1. “PAPER TERRORISM”: THE SOVEREIGN CITIZEN LEGAL
ARGUMENT

Sovereign Citizens commit what is commonly referred to as “paper
terrorism.”?? Paper terrorism is centered on pseudolegal arguments that appear both
orally in courtroom arguments and transcribed in fake legal documents.” Sovereign
Citizen legal documents tend to enjoy the “form and appearance” of a real legal
document—to an untrained eye.** These acts are the main focus of this Note, as they
present a tremendous strain on the judicial system. This Part will explore the various
methods commonly used by Sovereign Citizens that create hardships on the legal
system and then will discuss potential remedies to this unique issue.

A. The “Nuh-uh” Method

The Sovereign Citizen’s main legal argument is the rejection of all the U.S.
government’s authority and jurisdiction.” In a criminal context, this includes
employing “magical thinking” legal arguments and filings to muddy-up the judicial
system.’® This mainly occurs through a concept called redemption theory, or more
popularly known as the “flesh and blood” defense.’” For the purposes of this Note,
the discussion focuses solely on the criminal context of the Sovereign Citizen
argument.

Redemption theory and the “flesh and blood” defense stem from the belief
that the government now operates as a corporation, and thus interactions with the
government are now guided by the Uniform Commercial Code.”® Sovereign Citizens
believe that the government only has control over its citizens when citizens consent
to certain governmental functions.”” Upon consenting to the government, the
government then has jurisdiction over that person’s identity.!%’ To the Sovereign
Citizen, renouncing one’s own citizenship is effectively a get-out-of-jail-free card
that can absolve someone from facing any accountability or punishment from the
government.'?!

91. See infra Section II1.A.
92. See Hodge, supra note 51, at 3.

93. ANTI-DEFAMATION LEAGUE, supra note 33, at 11.
94. Id. at 6.
95. Kalinowski, supra note 30, at 154-55. In a civil context, this includes filing

false liens, fraudulent tax filings, and frivolous lawsuits against the government—Ieading to
a great hardship on the judicial system stemming from both their cost and stress. /d.

96. ANTI-DEFAMATION LEAGUE, supra note 33, at 6 (“Like the way a wizard might
assemble the ingredients and incantations for a spell, sovereign citizens string together legal
terms and phrases, quotations from court cases, and other language and symbology in ways
they think will allow them to become immune from laws . . . .”); see supra Introduction.

97. Hodge, supra note 51, at 3; James Erickson Evans, The “Flesh and Blood”
Defense, 53 WM. & MARY L. REv. 1361, 1362-63 (2012).

98. Hodge, supra note 51, at 4.

99. Evans, supra note 97, at 1372-73.

100. See Sarteschi, supra note 30; ANTI-DEFAMATION LEAGUE, supra note 33.
101. Evans, supra note 97, at 1371.
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Further, when the inevitable happens and a Sovereign Citizen is convicted,
they often argue on appeal that they were unable to knowingly and intelligently
waive their right to an attorney, citing their own preceding legal arguments.'? In the
Crabtree case, Charles James Crabtree argued on appeal that his “rambling
statements . . . made of words seamlessly strung together” indicated that he “did not
have a rational or factual understanding of the proceedings against him, or indeed, a
grip on reality.”!% Likewise, in Menefee, Damascus Menefee argued that his silence
when the court asked him whether he would like to waive his right to an attorney
indicated that he had not effectively waived his right—seemingly ignoring the fact
that he had engaged with the court only by himself, filed documents pro se, and
made no efforts to ask for representation despite being warned of the dangers of pro
se representation.!® This kind of argument from Sovereign Citizens on appeal seems
to demonstrate an element of bad faith in the initial proceedings, where Sovereign
Citizens feigned ignorance.

B. Rock-and-Scissor Terrorism

What makes the Sovereign Citizen movement dangerous beyond their
paper terrorism is their commitment to forms of actual physical terrorism. ' Beyond
the threats Sovereign Citizens implicitly make to courts through paper terrorism,
they also often present explicit threats to courts.'®® One Sovereign Citizen from
Georgia, Dennis Marx, followed up on these threats and entered into an Atlanta
courthouse in 2014 wearing a bulletproof vest while armed with explosives and
guns.'”” Upon entering, Marx threw multiple smoke grenades and pepper spray
grenades, and began to open fire.!® Law enforcement responded by firing back and
killing Marx before he could take any lives, but not before Marx was able to shoot
and injure a county deputy.'® After the shooting, police entered Marx’s home only
to find that it had been rigged with explosives, presumably in preparation for law

102. See People v. Crabtree, 519 P.3d 415, 417-18 (Colo. App. 2022); State v.
Menefee, 341 P.3d 229, 247 (Or. Ct. App. 2014).

103. Crabtree, 519 P.3d at 421.

104. Menefee, 341 P.3d at 239.

105. See infra notes 106-22.

106. See, e.g., David Charns, Jury Finds Man Guilty on Terror-Related Charge, 8
NEws Now (May 31, 2024, at 09:27 PT), https://www.8newsnow.com/investigators
/Sovereign-Citizen-heads-to-prison-for-las-vegas-shooting-threat/ [https://perma.cc/MFZ8-
LAEW] (“We will raise hell. There will be a mass shooting at the next court date.”); Amanda
Pampuro, Colorado Judge Sentences Serial Suer to 12 Years in Prison, COURTHOUSE NEWS
SERV. (Apr. 24, 2024), https://www.courthousenews.com/colorado-judge-sentences-serial-
suer-to-12-years-in-prison/ [https://perma.cc/RH6R-HN2X] (Sovereign Citizen threatened
and harassed multiple judges); Michael Karlik, 2 Defendants’ Sentences Upheld for
Threatening Judges, CoLO. PoLs. (Nov. 20, 2023), https://www.coloradopolitics.com
/courts/2-defendants-sentences-upheld-for-threatening-judges/article f06989c4-87cb-11ee-
9cal-63367d58c6ef.html [https:/perma.cc/4AUUK-APBC] (Sovereign Citizen stated judges
“should be afraid for their lives because people need to start killing them.”).

107. David Neiwert, ‘Sovereign Citizen’ Is Suspected in Georgia Courthouse
Shooting, S. POVERTY L. CTR. (June 6, 2014), https://www.splcenter.org/resources/hate-watch
/Sovereign-Citizen-suspected-georgia-courthouse-shooting/ [https://perma.cc/B36H-98F5].

108. Id.

109. Id.
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enforcement after he carried out his attack.''? Before the event, Marx had often been
at odds with law enforcement, his own attorneys in other legal matters, and
commonly used pseudolegal arguments in court.''" Attacks like these show a clear
and present need for courts to ensure they are not only more protected from legal
manipulation, but also from acts of terrorism committed by Sovereign Citizens.

Further, while Sovereign Citizen traffic stops can often be a form of
entertainment,''> these interactions present a unique danger to many law
enforcement officials, as Sovereign Citizens frequently reject officers’ authority.!'?
In 2010, two police officers in West Memphis, Arkansas pulled a Sovereign Citizen
father and son duo over for having unusual license plates.!!'* The father and driver
of the vehicle, Jerry Kane, got out of the car and began arguing with the police
officers.!'> Soon after, Jerry’s 16-year-old son Joseph Kane exited the vehicle with
an AK-47 and shot and killed both police officers.!!'¢ It was not until a few hours
later that police were able to locate the Kanes in a Walmart parking lot, where the
duo again fired shots at officers—only this time, the Kanes were both killed.!”

More recently, in 2024, a Texas Sovereign Citizen, Patrick Hurst, was
pulled over by police for an expired vehicle registration.!'® Upon being stopped,
Hurst told police that he was a Sovereign Citizen before speeding off.!!” After a
pursuit, the police stopped Hurst again with spike strips.'?° With nowhere to go this
time, Hurst took to Facebook Live, where he broadcast himself grabbing a handgun,

110. Id.
111. Id.
112. See, e.g., LAW & CRIME NETWORK, 5 Times ‘Sovereign Citizens’ Learned a

Hard Lesson on Bodycam (YouTube, June 3, 2024), https://www.youtube.com
/watch?v=EcjHhlaEqLw [https://perma.cc/SG8B-DYL4]; Law & CRIME NETWORK, 5
Sovereign Citizens Instantly Regret Trying to Outsmart Police (YouTube, Dec. 29, 2024),
https://www.youtube.com/watch?v=1F 6xfvMNsS8 [https://perma.cc/Z8VG-4QAW]; Law
& CRIME NETWORK, Caught on Bodycam: When Sovereign Citizens are Taught a Lesson by
Police (YouTube, May 4, 2024), https://www.youtube.com/watch?v=h_vCswDObNM
[https://perma.cc/RE57-ZQGW]; VAN BALION, Sovereign Citizen Arrested in Under 2
Minutes by a No-Nonsense Tennessee Sheriff’s Deputy (YouTube, May 19, 2023),
https://www.youtube.com/watch?v=K0vwQtA Apb8 [https://perma.cc/YHIY-YPDG].

113. See, e.g., Sarteschi, supra note 30; Snejana Farberov, ‘Sovereign Citizen’ Who
Doesn’t Respect US Laws is Killed After Shooting at Police While Livestreaming on
Facebook, N.Y.PosT (Apr. 17, 2024, at 12:35 ET), https://nypost.com/2024/04/17/us-news/
Sovereign-Citizen-killed-after-shooting-at-police-while-livestreaming-on-facebook/
[https://perma.cc/V29X-6XHQ]; LIVENOW FrROM FOX, Breaking: ‘Sovereign Citizen’
Wounds Deputies in Deadly Shootout, Sheriff Says (YouTube, Apr. 17, 2024), https://
www.youtube.com/watch?v=CJF2otaeylU [https://perma.cc/T469-7MDF]; Scott D. Pierce,
Farmington Police Shooting of Suspected Sovereign Citizen Chase Allan Ruled Justified,
SALT LAKE TRIB. (Sep. 13, 2023, at 13:02 MT), https://www.sltrib.com/news
/2023/09/13/farmington-police-shooting/ [https://perma.cc/C7AP-ANGH].

114. Sarteschi, supra note 30, at 3.

115. J.J. MacNab, ‘Sovereign’ Citizen Kane, INTEL. REP., Fall 2010, at 2, 2.

116. Id. at 14.

117. Id. at 14-15.

118. Farberov, supra note 113.

119. Id.

120. Id.
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then jumping out of the car and firing at the police.'?! Hurst was shot and killed
before he could injure any police officers.!'??> Unfortunately, the Kane and Hurst
shootings are just two examples of many where a traffic stop of a Sovereign Citizen
led to a deadly shooting.!”® By effectively clogging courts and delaying justice,
Sovereign Citizens are better positioned to inflict real, physical harm to others. The
need to adequately address disruptive defendants is borne from not only monetary
but also human costs.

III. CURRENT RESPONSES TO THE SOVEREIGN CITIZEN
MOVEMENT

In the arms race to address disruptive criminal defendants and paper
terrorism, courts are ultimately ill-equipped and lagging behind due to the changing
environment of the Sovereign Citizen legal argument.'?* Court responses have been
fragmented.'?> Smaller methods employed by some courts range from ignoring legal
filings that are facially illegitimate'? to repeatedly warning the Sovereign Citizen
defendant about the dangers of their ineffective self-representation.'?’ Faretta
hearings are one broad tool available for all courts.!?® But Faretta and its scope have
arguably exacerbated this issue rather than alleviated it.'?® This Part will focus
mainly on the impacts of Faretta hearings and what courts could broadly do to
alleviate the impacts of disruptive criminal defense.

A. The Faretta Test

Admittedly, the Supreme Court case Faretta v. California provides some
safeguards against disruptive pro se defendants.'3° The Faretta Court found that the
Sixth Amendment granted defendants the implicit right to represent themselves at
trial.'*! However, the Court also acknowledged that “[w]hen an accused manages
his own defense, he relinquishes, as a purely factual matter, many of the traditional
benefits associated with the right of counsel.”!'3? Because of the risks associated with
losing these benefits, in order to exercise the right of pro se representation, a
defendant must “knowingly and intelligently”!'** pursue self-representation.!>* The
assessment of a knowing and intelligent defendant takes the form of a Faretta

121. Id.

122. Id.

123. See, e.g., LIVENOW FROM FOX, supra note 113; Pierce, supra note 113.

124. See March-Satbom, supra note 87, at 1-2.

125. See id. at 2.

126. See, e.g., United States v. Williams, 29 F.4th 1306, 131011 (11th Cir. 2022).

127. See, e.g., State v. Menefee, 341 P.3d 229, 239, 246-47 (Or. Ct. App. 2014).

128. See March-Safbom, supra note 87, at xvii—xviii.

129. See infra Section I11.A.

130. 422 U.S. 806, 835 (1975).

131. Id. at 821.

132. Id. at 835.

133. Note that while the Court states the right for pro se representation is a
constitutional right, exercising that right is treated like waiving the right to an attorney. See
id. at 835-36.

134. Id. at 835.
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hearing, where a judge asks the defendant questions regarding the risks of pro se
representation. '3

Where Faretta ultimately falls short in addressing the Sovereign Citizen
issue is that it does not contemplate bad-faith defendants, nor does it rely on
previously precedential considerations on the due process fairness aspects of
attorney representation.!3® In Faretta, the Court looked towards the defendant’s
literacy, competency, and understanding in choosing to represent himself.!*” The
Court went as far as to say that it does not consider the defendant’s legal knowledge
in such an assessment, nor does the Court mention any form of good-faith or
bad-faith analysis.!3® Because legal knowledge is not considered in a Faretta
assessment, these questions in the assessment are more risk-informative and
customary in nature, rather than probative.'*°

Moreover, as mentioned in Crabtree, courts have not considered the
absurdity of Sovereign Citizen arguments to be indicative of a defendant’s inability
to knowingly and intelligently waive the right to counsel.'* Under Crabtree,
reviewing courts look mainly to whether the court gave the defendant proper advice
of their rights rather than any overt substantive issues with their legal argument. '#!

Before Faretta established the constitutional right to self-representation,
the Court considered whether restricting a criminal defendant’s self-representation
based on their effectiveness as legal advocates implicated their due process rights.!4?
In Powell v. Alabama,"* the Court stated that in a capital case where the defendant
is indigent, a defendant is unable to self-represent adequately due to the severity of
the charges and complexity of the law—thus lower courts must provide an
attorney.'*

135. Evans, supra note 97, at 1381-82.

136. See Powell v. Alabama, 287 U.S. 45, 71 (1932); Johnson v. Zerbst, 304 U.S.
458, 465 (1938); Betts v. Brady, 316 U.S. 455, 462 (1942); see also Paul Marcus, The Faretta
Principle: Self-Representation Versus the Right to Counsel, 30 AM. J. Comp. L. 551, 554
(1981) (“Betts, when taken with Powell, did indicate that in at least some criminal cases
counsel would be required for fairness purposes under the due process clause.”).

137. Faretta, 422 U.S. at 835 (“The record affirmatively shows that Faretta was
literate, competent, and understanding, and that he was voluntarily exercising his informed

free will.”).
138. 1d. at 836.
139. Evans, supra note 97, at 1382 (“The defendant’s answers are largely irrelevant

because actual legal knowledge is not necessary; only notice of what the defendant may need
to know to conduct the trial is needed.”).

140. People v. Crabtree, 519 P.3d 415, 422 (Colo. App. 2022).

141. See id. at 421.

142. See Powell v. Alabama, 287 U.S. 45, 71 (1932); Johnson v. Zerbst, 304 U.S.
458, 465 (1938); Betts v. Brady, 316 U.S. 455, 462 (1942); Marcus, supra note 136, at 554.

143. 287 U.S. at 45.

144. Id. at 71 (“[I]s that in a capital case, where the defendant is unable to employ
counsel, and is incapable adequately of making his own defense because of ignorance, feeble-
mindedness, illiteracy, or the like, it is the duty of the court, whether requested or not, to
assign counsel for him as a necessary requisite of due process of law . . . .”).
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Further, in Johnson v. Zerbst,'*> when considering the right of counsel for
all indigent defendants, the Court stated that “[t]he purpose of the constitutional
guaranty of a right to counsel is to protect an accused from conviction resulting from
his own ignorance of his legal and constitutional rights . . . ”'*° Justice Blackmun,
in his dissent in Faretta, mentions a similar point where he believes that any just
result brought by legal proceedings where an attorney may be forced upon a pro se
defendant outweighs any potential grievance a pro se defendant might have against
their right to represent themselves.'4’

Faretta abandoned the earlier reasoning grounded in fairness and due
process by removing any consideration of the individual’s legal capacities to ensure
their own fair trial.!*® While the Court in Faretta may have believed that they were
protecting a citizen’s constitutional rights, they ultimately left the legal system open
to being frustrated by bad-faith actors aiming to bastardize the legal processes while
eroding their own due process rights. Rather than providing the drowning man a
straw, as Elbert Lee Williams suggested,'*’ the Court tied the drowning man to an
anchor—Ileaving lower courts to reel both up to the surface. By restricting these
disruptive criminal defendants’ ability to litigate pro se without limitation, courts
would be able to unclog the backlog of cases more effectively while ensuring
adequate representation for these individuals.

IV. THE BALANCING TEST: RESTRICTING “LOSE” PROCESS

No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.!>

In a post-Faretta world, courts seem hand-tied in their ability to
adequately—and flexibly—respond to disruptive Sovereign Citizen pro se
defendants.!’! The changing nature of the Sovereign Citizen legal argument requires
a malleable tool that enables courts to respond effectively to whatever development
may arise.! While we may not be able to change the way Sovereign Citizens
think,!>? we may be able to address their impact on the legal system.

145. 304 U.S. at 458.

146. 1d. at 465 (emphasis added).

147. Faretta v. California, 422 U.S. 806, 849 (1975) (Blackmun, J., dissenting)
(“For my part, I do not believe that any amount of pro se pleading can cure the injury to
society of an unjust result, but I do believe that a just result should prove to be an effective
balm for almost any frustrated pro se defendant.”).

148. 1d. at 835-36.

149. United States v. Williams, 29 F.4th 1306, 1309 (11th Cir. 2022).

150. U.S. ConsT. amend. XIV, § 1 (emphasis added).

151. See supra notes 113—16 and accompanying text.

152. See March-Safbom, supra note 87, at xvii—xviii.

153. See A&E, Court Cam: Judge Loses His Patience with Stubborn Sovereign
Citizen | A&E (YouTube, July 3, 2022), https://www.youtube.com/watch?v=D15N-LYu2yU
[https://perma.cc/HNTS5-BDHN]; A&E, Alaska PD: Sovereign Citizen Disrupts Officers
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Arguably, the most damaging impact of the Sovereign Citizen movement
today is that its pro se litigation clogs the courts, which not only limits other
defendants’ abilities to be heard but also their own.'** Thus, courts should adopt a
national balancing test that replaces the Faretta factors for allowing a defendant to
represent themselves in favor of a system that implements the previous due process
rationale of Powell and Johnson.'> Ultimately, in weighing whether to allow a
criminal defendant to represent themselves, courts should balance the due process
rights of the Sovereign Citizen defendant versus the efficiency interests of the courts
and the due process interests of other defendants. By adopting this balancing test,
courts would be able to promote the fundamental fairness required by the Due
Process Clause while giving adequate consideration to all of the interests at stake.!®

A. Historical Applications of Balancing Tests

Courts have long weighed personal interests versus public interest through
balancing tests when considering whether to restrict certain constitutional rights.'s’
A balancing test is a judicial doctrine that weighs multiple interests and factors
against one another in making a determination.'>® In New Jersey v. T.L.0."*° and
Michigan Department of State Police v. Sitz,'® the Supreme Court considered how
to assess certain searches under the reasonableness standard of the Fourth
Amendment.'¢! In T'L.O., the Court considered that when determining if there are
exceptions for the probable-cause requirement for reasonable searches, significant
governmental interests may outweigh private interests and provide an exception—
therefore circumventing the constitutional right.!®? Additionally, in Sitz, the Court
found that probable cause may not be needed to meet the reasonable-search standard
during traffic stops.!s? Specifically, the Court held that random traffic stops are a
reasonable search where the lawful state interest in preventing drunk driving
outweighs private interest against searches without probable cause.'*

Helping an Extremely Intoxicated Woman | A&E (YouTube, Dec. 16, 2024),
https://www.youtube.com/watch?v=gHBeFwVMPr0 [https://perma.cc/SMHX-V96X].

154. See supra Section 1.C.

155. See supra Section I11.A.

156. 16B AM. JUR. 2D Constitutional Law § 939 (2026) (“Thus, due-process rights
are malleable ones that are designed to ensure that individuals are treated with fundamental
fairness in light of the given situation and the interests at stake.” (emphasis added)).

157. See New Jersey v. T.L.O., 469 U.S. 325, 337 (1985); Tennessee v. Garner,
471 U.S. 1, 7-8 (1985); Michigan Dep’t of State Police v. Sitz, 496 U.S. 444, 455 (1990).

158. See, e.g., T.L.O., 469 U.S. at 337; Garner, 471 U.S. at 7-8; Sitz, 496 U.S.
at 455.

159. 469 U.S. 325 (1985).

160. 496 U.S. 444 (1990).

161. T.L.O.,469 U.S. at 328 (“Accordingly, we here address only the questions of
the proper standard for assessing the legality of searches conducted by public school officials
and the application of that standard to the facts of this case.”).

162. Id. at 351 (Blackmun, J., concurring).

163. Sitz, 496 U.S. at 455.

164. Id. (“[T]he balance of the State’s interest in preventing drunken driving, the
extent to which this system can reasonably be said to advance that interest, and the degree of
intrusion upon individual motorists who are briefly stopped, weighs in favor of the state
program. We therefore hold that it is consistent with the Fourth Amendment.”).
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Further, in Tennessee v. Garner,'% the Court considered when the use of
deadly force may constitute an unreasonable seizure under the Fourth
Amendment.'®® In its assessment, the Court implemented a balancing test that
weighed an individual’s interest in life along with societal interests in reaching a
judicial determination versus governmental interests in effective law
enforcement.'” The Court, by balancing governmental interests against the life of
an individual, suggests that no constitutional right is completely off limits for
balancing against state interests.'%®

B. The Due Process Rights of the Disruptive Defendant

It is ironic that the Due Process Clause of the Fourteenth Amendment'®—

the Amendment that Sovereign Citizens believe enslaved Americans!’*—is also the
biggest safeguard allowing them to bring their incoherent, pseudolegal arguments to
the courtroom. As mentioned previously, the Farefta decision expanded the due
process rights of defendants to include the right to self-representation.!”! While this
Note critiques this decision,'”? there is still merit to the finding that defendants are
entitled to some extent to a right to self-representation as part of their due process
rights. In Faretta, the Court notes how important it is to protect a defendant’s right
to choose their own method of defense.!”

Yet debate should not only consider the right to say whatever one desires
in the courtroom, no matter how absurd—it should also give weight to the value of
preventing someone from forfeiting their own due process rights.!’* This interest is
diminished where the defendant lacks the adequate ability to represent themselves—
considering both the severity of the charge!” and the defendant’s demonstrated
inability to adequately defend themselves from such a charge. Another consideration

165. 471 U.S. 1 (1985).

166. 1d. at 3 (“This case requires us to determine the constitutionality of the use of
deadly force to prevent the escape of an apparently unarmed suspected felon.”).
167. Id. at 9 (“The suspect’s fundamental interest in his own life need not be

elaborated upon. The use of deadly force also frustrates the interest of the individual, and of
society, in judicial determination of guilt and punishment. Against these interests are ranged
governmental interests in effective law enforcement.”).

168. See id.

169. U.S. ConsT. amend. X1V, § 1.

170. Kalinowski, supra note 30, at 155-56 (“Generally, Sovereign Citizens believe
that the Fourteenth Amendment of the Constitution created a second form of citizenship that
‘enslaved’ or created a contract with the population under a federal corporation.”).

171. Faretta v. California, 422 U.S. 806, 821 (1975).

172. See supra Section IIL.A.

173. See Faretta, 422 U.S. at 819.

174. Consider again the reasoning in Zerbst, where “[tlhe purpose of the
constitutional guaranty of a right to counsel is to protect an accused from conviction resulting
from his own ignorance of his legal and constitutional rights . ...” Johnson v. Zerbst,
304 U.S. 458, 465 (1938) (emphasis added).

175. Consider again the reasoning in Powell, where “in a capital case, where the
defendant is unable to employ counsel, and is incapable adequately of making his own defense
because of ignorance, feeble-mindedness, illiteracy, or the like, it is the duty of the court,
whether requested or not, to assign counsel for him as a necessary requisite of due process of
law . ...” Powell v. Alabama, 287 U.S. 45, 71 (1932).
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is whether a defendant demonstrated good faith; cases where a defendant that tries—
but ultimately fails—to represent themselves to a good standard deserve a greater
degree of lenience than one where a party demonstrably refuses to cooperate with
the good law of the jurisdiction.!”®

C. The Efficiency Interests of the Courts

The courts’ efficiency interests in reaching judicial determinations should
be balanced against an individual’s due process rights. Courts have a direct interest
in the costs of inefficient litigation due to large prosecutorial spending.!”” In 2016
alone, the government spent $64.7 billion on the courts—not even accounting for
the cost to detain individuals awaiting trial.!”® This factor is especially concerning
as the number of backlogged cases has only been increasing since the start of
COVID-19.'7 Due to these rising costs and increasing backlog of cases, courts have
a significant interest in being able to move through their dockets in an efficient and
economical manner.'® Courts should therefore weigh their efficiency interests by
assessing the cost added by the defendant representing themselves pro se as opposed
to having an attorney. While courts do not have a directly enumerated constitutional
interest in efficiency, they have an implied constitutional interest that coincides with
the constitutional rights of other defendants within the court system.'®! This idea
will be explored in the next consideration for the balancing test covered in the next
Section.

D. The Due Process and Speedy Trial Rights of Other Defendants

“In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial . . . 182

The efficiency interests of the courts implicate other defendants’
Fourteenth Amendment due process'®* and Sixth Amendment speedy trial'3 rights.
For the sake of this test, “other defendants” refers to those in the same jurisdiction
as the disruptive criminal defendant who are awaiting trial. The fabric of the judicial
system impliedly aggregates the concerns of all defendants as a byproduct of

176. While it could be argued that in substitute of a balancing test courts should be
enabled to fine disruptive criminal defendants, this would likely be an ineffective deterrent
since Sovereign Citizens often already do not pay fines. See ANTI-DEFAMATION LEAGUE,
supra note 33, at 6.

177. See What Prosecution Costs, VERA, https://www.vera.org/publications/what-
prosecution-costs [https://perma.cc/TE7U-S7JU] (last visited Jan. 29, 2025); Tara O’Neill
Hayes, The Economic Cost of the U.S. Criminal Justice System, AM. ACTION F. (July 16,
2020), https://www.americanactionforum.org/research/the-economic-costs-of-the-u-s-
criminal-justice-system/ [https://perma.cc/8VJ5-GRUJ].

178. Hayes, supra note 177.

179. Pandemic Report, supra note 71.

180. See id.

181. See infra Section IV.D.

182. U.S. ConsT. amend. VI (emphasis added).

183. U.S. ConsT. amend. XIV, § 1 (“[N]or shall any State deprive any person of
life, liberty, or property, without due process of law. . . .”(emphasis added)).

184. U.S. ConsT. amend. VI (“In all criminal prosecutions, the accused shall enjoy
the right to a speedy and public trial . . . .” (emphasis added)).
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courtroom efficiency.'®® Other defendants share an interest in the current criminal
case presented to the court because any prolonged delay presents constitutionally
protected concerns. '8¢

Cumbersome trial delays have long been considered to violate due process,
as they effectively deprive the accused of life and liberty without first seeing a
courtroom.'®” The lack of a speedy trial itself hinders due process considering the
evidentiary risks, where prolonged gaps of time risk eroding potentially useful
evidence.!®® Due process rights are flexible in nature and meant to encapsulate all
the relevant interests at stake and promote fundamental fairness.'® Considering all
of the interests of those affected by a lack of protection against disruptive
defendants, it could be argued that the Court—by not effectively finding a way to
adequately diminish pro se disruptive criminal defense—has been actively violating
the due process rights of all other defendants.!*°

Further, the concept of fundamental fairness in due process supports the
assessment of other defendants due process rights in such a balancing test.!°! Other
defendants are inherently stakeholders in an active litigation because the impacts of
the active litigation actively touch their constitutional considerations.!*? Thus, other
defendants’ constitutional due process and speedy trial rights should be weighed on
the side of judicial efficiency'®® against the active defendant’s own due process
rights.

E. The Balancing Test: Examples in Practice

First, consider one example in favor of allowing a defendant to proceed pro
se after utilizing the balancing test. Imagine Defendant A is prosecuted for the crime

185. See 16B AM. JUR. 2D Constitutional Law § 939 (2026); 12B TEX. JUR. 3D
Constitutional Law § 257 (2026).

186. See supra Section 1.C.

187. See Wasby, supra note 80.

188. See Hildebrand & Cordero, supra note 80, at 14.

189. 16B AM. JUR. 2D Constitutional Law § 939 (2026) (“Thus, due-process rights
are malleable ones that are designed to ensure that individuals are treated with fundamental
fairness in light of the given situation and the interests at stake.” (emphasis added)); 12B TEX.
JUR. 3D Constitutional Law § 257 (2026) (“What process is ‘due’ under any given
circumstance depends on the precise nature of the government function involved as well as
of the private interest that has been affected by governmental action.”).

190. Or, at the least, risks the danger of lacking procedural protections should court
delays worsen. See 16B AM. JUR. 2D Constitutional Law § 939 (2026) (“Instead, due process
is flexible and calls for such procedural protections as the particular situation demands.”
(emphasis added)).

191. See id.; 12B TEX. JUR. 3D Constitutional Law § 257 (2026).

192. See 16B AM. JUR. 2D Constitutional Law § 939 (2026) (“Thus, due-process
rights are malleable ones that are designed to ensure that individuals are treated with
fundamental fairness in light of the given situation and the interests at stake.” (emphasis
added)).

193. Note also that the courts equally have an interest in ensuring that the due
process rights of other defendants are not violated. See 12B TEX. JUR. 3D Constitutional Law
§ 257 (2026) (“What process is ‘due’ under any given circumstance depends on the precise
nature of the government function involved as well as of the private interest that has been
affected by governmental action.”).
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of petty theft. Leading up to trial, Defendant A files motions that are poorly written
and lack citations but make legal arguments on the basis of the good law of the
jurisdiction. While the court takes some time to sort through Defendant A’s motions
and arguments, the time added is minimal. The court warns Defendant A of the
dangers of proceeding pro se, and Defendant A acknowledges them, thanks the
court, but states he is going to try his best.

In this situation, Defendant A is operating pro se presumably in a
good-faith attempt to resolve the legal issue. Defendant A is respectful to the court
and only presents law relating to the jurisdiction. Further, Defendant A presents only
minimal hassle to the courts. The charge is also not substantial enough to create a
great risk on Defendant A’s own due process rights. Here, there is a high level of
weight assigned to Defendant A’s due process interest.

Now, in assessing the efficiency interests of the court, the court itself has a
high interest in preventing needlessly costly litigation. However, this interest is
minimized as Defendant A only adds minimal time to the litigation process through
pro se representation. Intrusions into the due process rights of other defendants are
also minimized when looking at the potential added time stemming from
Defendant A’s pro se representation. The added length does not substantially hinder
the other defendants’ constitutional rights. Due to these interests being low, and
Defendant A’s due process interest being high, Defendant A is able to maintain their
pro se representation.

Consider an example that falls in favor of restricting a defendant’s right to
proceed pro se. Imagine Defendant B is prosecuted for the crime of murder. Leading
up to the trial, Defendant B files motions written in crayon stating that Defendant B
is the flesh and blood of Defendant B but not the legal entity Defendant B because
Defendant B burned their driver’s license and birth certificate the month prior. The
court, in a pretrial hearing, warned Defendant B about their incoherent legal
arguments—to which Defendant B replied, “I do not acknowledge this sham of a
courtroom.”

Here, Defendant B is being charged with murder—a very significant and
complex charge. Further, Defendant B made filings that are incomprehensible and
not within the good law of the jurisdiction and did little to correct their behavior.
Considering the charge’s complexity and Defendant B’s unwillingness to engage
with the court, Defendant B is hurting their own due process rights. Further,
Defendant B is likely to add plenty of costs to the litigation because of
Defendant B’s unwillingness to cooperate with the court. Because of these
considerations, Defendant B’s due process interests weigh low on the balancing test.

Now, the efficiency interests of the court in this case are high. Defendant B
is navigating a complex legal matter without any understanding of law, which would
inevitably draw out the proceeding and clog the courts. Further, other defendants
have a substantial interest in their own due process and speedy trial rights harmed
by Defendant B’s lengthy pro se litigation. Because Defendant B’s interest in due
process is substantially low—to the fault of Defendant B—and the court and other
defendants’ interests weigh high, Defendant B should be restricted from pro se
litigation.
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CONCLUSION

Sovereign Citizen arguments present a unique challenge to our courts.
While on their face, they may be easily subject to dismissal, Faretfa has enabled
Sovereign Citizens and other disruptive criminal defendants to clog our courts
through pro se litigation.!** The residual damage of Sovereign Citizen court clogging
has multiple faces—whether it be from delaying justice, preventing justice, or
destroying justice.!®> This Note has aimed to provide insight into the Sovereign
Citizen movement as a whole and its impacts on the courts.'*® The Sovereign Citizen
position is not unique considering America’s history; however, in contemporary
times, following COVID-19 and rising social media disinformation, our courts face
unique challenges and lack adequate means to fully mitigate and prevent these
issues.'”’

To most effectively rein in the impacts of disruptive criminal defendants,
this Note argued that courts should abandon Faretta and adopt a balancing test that
relies on previously precedential considerations of due process.!®® As it currently
stands, Faretta does not support the fundamental fairness of due process because its
scope is too narrowly tailored to the disruptive criminal defendant.'” By adopting a
comprehensive balancing test weighing the competing due process interests in
addition to judicial efficiency, courts would be able to adequately prevent bad-faith
actors from manipulating the courts and promote fundamental fairness.?*

* % %

And everything that you’re telling me so far is you are—you may
think you are helping yourself, but you are absolutely intent on
ruining any chance you have of defending yourself against these
charges by urging bogus, unsubstantiated, illogical[] arguments.

. ... [Blecause you may think you are reaching for something as a
drowning man when you do that, but all you’re reaching for is a lead
weight that’s going to take you to the bottom if you continue on the
path that you are on right now.?’!

194. See supra Sections 1.C, ILA.

195. Sovereign Citizens have delayed trial proceedings not only for them, but also
others. The impact of these delays and arguments have also effectively restricted their own
ability to seek justice for themselves. See supra Section [.C & Part II.

196. See supra Part 1.

197. See supra Part 11.

198. See supra Part IV.

199. See supra Section [V.A.

200. See supra Part IV.

201. United States v. Williams, 29 F.4th 1306, 1309 (11th Cir. 2022) (alterations in
original).
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