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America has a glorious and rightly venerated history of protests. Boycotts in 

particular can be effective for those without formal or realized political power. But 

some recent boycotts challenge the notion that the tactic is an unassailable tool of 

the righteous. Consider, for example, the open letter that 13 federal judges recently 

sent to the President of Columbia University stating that because of the unrest on 

that campus related to the pro-Palestinian encampment, they would not hire any 

undergraduate or law student, beginning with the class of 2024. And even before 

the Israel–Hamas War, some federal judges had conveyed that they refuse to hire 

anyone who participates in “cancel culture.” 

The judges who signed the open letter to Columbia’s president referred to their 

stance as a “boycott.” Their refusals to hire, alongside those of other judges and 

firms, provide an occasion to assess the legal status of boycotts directed at current 

or potential employees on the basis of the employees’ political advocacy. The first 

part of this Article surveys the available statutes that might provide a cause of action 

for law students who were denied employment because of their political activism. 

I then turn to the much loftier First Amendment issues that complicate this area of 

law. The Supreme Court has shown itself to be robustly solicitous of boycotts 

pursued on principled grounds, even when the boycotts target relative innocents and 

impose significant financial setbacks, and even though all boycotts proceed not by 

way of persuasion—a hallowed mode of speaking—but instead by the much tawdrier 

tool of coercion. Boycotts enjoy First Amendment protection notwithstanding their 

decidedly unmajestic tactics because they are themselves a form of political 

advocacy. 

But therein lies the conundrum that the existing boycott cases have not had occasion 

to address: how should the First Amendment apply when a boycott (like that of any 

of the firms or judges), itself a form of political advocacy, aims to shut down others’ 

political advocacy (like that of the law students who stand to be spurned)? In other 

words, when it comes to boycotting law students, free speech values arise on each 
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side. Appealing to a view of legal education that draws on progressive politics and 

critical legal studies, I argue that the conflict should be resolved in favor of the 

students. 

Should the law then ban boycotts like the judges’ and firms’? I propose that the 

prohibition on employer boycotts should proceed by way of informal norms rather 

than legislation, and I describe the content and possible enforcement mechanisms 

for these norms. I conclude by identifying the implications of the arguments 

advanced here for other legal efforts to discipline boycotters and for some of the 

protest tactics that law students themselves have pursued. 
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INTRODUCTION 

“[B]oycott[s] . . . include[] elements of criminality and elements of 

majesty.” 

–NAACP v. Claiborne Hardware Co.1 

 
 1. 458 U.S. 886, 888 (1982). 
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“If all of the judges who I suspect actually agree with us in principle were 

to boycott Columbia, there would be no need for [the boycott to continue]. Does 

anyone doubt that a critical mass of judges would force Columbia to change?” 

–Judge Matthew Solomson.2 

America has a glorious and rightly venerated history of protests—some 

peaceful, some not. Take, for example, the Boston Tea Party, the Women’s Suffrage 

Parade, the Montgomery Bus Boycotts, the March on Washington, and the 

Stonewall Riots. Protests can be effective for those without formal or realized 

political power.3 But protests also have a dark side, and not just when protest 

gatherings spontaneously devolve into mob violence.4 This Article seeks to draw out 

the sinister aspects of political boycotts.5 

Boycotts might appear irreproachable. For one thing, consumers may 

choose to buy or not buy for virtually any reason at all;6 so too, employers are free 

 
 2. Josh Blackman, An Interview with Judge Matthew Solomson About the 

Columbia Boycott, REASON: VOLOKH CONSPIRACY (May 20, 2024, at 08:00 MT), 

https://reason.com/volokh/2024/05/20/title-an-interview-with-judge-matthew-solomson-

about-the-columbia-boycott/ [https://perma.cc/66PG-DEUD]. The boycott Judge Solomson 

references was communicated in a letter to the president of Columbia University indicating 

the judge’s refusal to “hire anyone who joins the Columbia University community—whether 

as undergraduates or law students—beginning with the entering class of 2024” because of 

unrest on that campus. See Letter from Elizabeth L. Branch, James C. Ho & Matthew H. 

Solomson, to Minouche Shafik, President, Colum. Univ. (May 6, 2024), 

https://www.washingtonpost.com/documents/69335783-f1d6-466b-a7c8-

b2f113956153.pdf?itid=lk_online_manual_4 [https://perma.cc/6BMA-XYNK] [hereinafter 

Letter from Branch, Ho & Solomson to Shafik]. 

 3. See, e.g., NAACP v. Alabama ex rel. Patterson, 357 U.S. 449, 460 (1958); cf. 

Citizens Against Rent Control/Coal. for Fair Hous. v. City of Berkeley, 454 U.S. 290, 294 

(1981) (“[T]he practice of persons sharing common views banding together to achieve a 

common end is deeply embedded in the American political process.”); ALEXIS DE 

TOCQUEVILLE, DEMOCRACY IN AMERICA 203 (Phillips Bradley ed., Henry Reeve trans., Alfred 

A. Knopf 1945) (1835) (“The most natural privilege of man, next to the right of acting for 

himself, is that of combining his exertions with those of his fellow creatures and of acting in 

common with them. The right of association therefore appears to me almost as inalienable in 

its nature as the right of personal liberty. No legislator can attack it without impairing the 

foundations of society.”). 

 4. The law prohibits protests that involve violence. See, e.g., Giboney v. Empire 

Storage & Ice Co., 336 U.S. 490, 498 (1949) (“[T]he constitutional freedom for speech and 

press [does not] extend[] its immunity to . . . conduct in violation of a valid criminal statute.”); 

cf. Cal. Motor Transp. Co. v. Trucking Unlimited, 404 U.S. 508, 515 (1972) (“First 

Amendment rights may not be used as the means or the pretext for achieving ‘substantive 

evils’ . . . .”). 

 5. The Supreme Court defines a “boycott” as “a method of pressuring a party 

with whom one has a dispute by withholding, or enlisting others to withhold, patronage or 

services from the target.” St. Paul Fire & Marine Ins. Co. v. Barry, 438 U.S. 531, 541 (1978). 

The boycotts I have in mind seek political change through their refusals to deal. A different 

kind of boycott has no accompanying public speech and aims only to put the boycotter’s 

competition out of business. I elaborate on this distinction in Subsection I.A.1. 

 6. See generally Katharine T. Bartlett & Mitu Gulati, Discrimination by 

Customers, 102 IOWA L. REV. 223 (2016) (exploring the asymmetry between sellers, from 
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to hire or fire for almost any reason (within the limits of antidiscrimination law).7 

Given this latitude, one would think that a refusal to deal on the principled ground 

of a boycott is even more defensible than one undertaken on some other, more 

frivolous ground. Martin Luther King, Jr. urged direct “economic withdrawal . . . to 

bring pressure . . . for the needed [social] change[].”8 And indeed, the First 

Amendment protects political boycotts, recognizing that the concerted expression 

they involve is “deeply embedded in the American political process.”9 

But some recent boycotts challenge the notion that this form of protest is 

an unassailable tool of the righteous. This Article focuses in particular on the 

refusals of some law firms and judges to hire law graduates on the basis of the 

political ideology of the graduates or their schools. 

Beginning in October 2023, several large law firms rescinded job offers 

from students who had made statements about the Israel–Hamas War that the firms 

opposed.10 Some of these statements might reasonably qualify as hate speech, and 

an employer has good reason not to hire someone who stands to disrespect the 

people with whom they work.11 At the same time, it seems doubtful that all of the 

 
whom public accommodations laws compel service, with buyers, whom the law leaves free 

to refuse to deal on any grounds whatsoever, including discriminatory ones). 

 7. See generally Rachel Arnow-Richman & J.H. Verkerke, Deconstructing 

Employment Contract Law, 75 FLA. L. REV. 897 (2023) (discussing employment at will); 

Cynthia Estlund, Losing Leverage: Employee Replaceability and Labor Market Power, 90 U. 

CHI. L. REV. 437, 453–55 (2023) (describing how employment at will favors managers over 

employees, and undermines employees’ bargaining power); KATE ANDRIAS & ALEXANDER 

HERTEL-FERNANDEZ, ENDING AT-WILL EMPLOYMENT: A GUIDE FOR JUST CAUSE REFORM  

8–12 (2021) (same). 

 8. MARTIN LUTHER KING JR., Letter from Birmingham Jail (Apr. 16, 1963), in 

WHY WE CAN’T WAIT 77, 80 (1964). 

 9. NAACP v. Claiborne Hardware Co., 458 U.S. 886, 907 (1982) (quoting 

Citizens Against Rent Control/Coal. for Fair Hous. v. Berkeley, 454 U.S. 290, 294 (1981)). 

 10. Adam Gabbatt, Leading US Law Firm Says It Rescinded Job Offers to Students 

Who Backed Israel–Hamas Letters, THE GUARDIAN (Oct. 18, 2023, at 11:07 ET), 

https://www.theguardian.com/us-news/2023/oct/18/student-palestine-letter-harvard-

columbia-us-law-firm-jobs-revoked [https://perma.cc/PS5K-6VRL]; see Maham Javaid, 

Arab American Lawyer Sues Firm That Revoked Job Offer over Gaza Comments, WASH. 

POST (May 31, 2024), https://www.washingtonpost.com/business/2024/05/31/foley-lardner-

law-firm-rescind-job-gaza-israel/ [https://perma.cc/4ZXE-63EJ]; Seamus Webster, A Big 

Law Giant Is Running Background Checks on Job Applicants Who Attended Anti-Israel 

Demonstrations, FORTUNE (July 10, 2024, at 17:53 ET), https://fortune.com/2024/07/10/a-

big-law-giant-is-running-background-checks-on-job-applicants-who-attended-anti-israel-

demonstrations/ [https://perma.cc/T68J-KSNJ]; Aimee Picchi, NYU Law Student Has Job 

Offer Withdrawn After Posting Anti-Israel Message, CBS NEWS (Oct. 12, 2023, at 15:10 ET), 

https://www.cbsnews.com/news/nyu-law-student-israel-hamas-ryna-workman-harvard/ 

[https://perma.cc/29WL-J3HB]; David Lat, Notice and Comment: Biglaw Firm Rescinds Job 

Offer Over ‘Inflammatory’ Anti-Israel Email, ORIGINAL JURISDICTION (Oct. 11, 2023), 

https://davidlat.substack.com/p/notice-and-comment-biglaw-firm-rescinds [https://perma.cc

/5NZH-JEBM]. 

 11. Steven Davidoff Solomon appears to agree when he writes, “If a student 

endorses hate, dehumanization or anti-Semitism, don’t hire him.” Steven Davidoff Solomon, 

Don’t Hire My Anti-Semitic Law Students, WALL ST. J. (Oct. 15, 2023, at 16:30 ET), 
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statements qualify as hate speech.12 At any rate, other instances of employers 

boycotting law students manifestly cannot be understood as responses to the students 

having issued speech that no workplace should tolerate. Consider, for example, that 

13 federal judges recently sent an open letter to the president of Columbia University 

stating that because of the unrest on that campus related to the pro-Palestinian 

encampment, “and absent extraordinary change, [they] will not hire anyone who 

joins the Columbia University community—whether as undergraduates or law 

students—beginning with the entering class of 2024.”13 And even before the Israel–

Hamas War, some federal judges had conveyed that they would not hire anyone who 

participated in “cancel culture.”14 

 
https://www.wsj.com/opinion/dont-hire-my-anti-semitic-law-students-protests-colleges-

universities-jews-palestine-6ad86ad5 [https://perma.cc/3PRU-2XSE]. But he follows up that 

statement with this one: “When students face consequences for their actions, they straighten 

up.” Id. On that score, I think Davidoff Solomon is wrong. It is wrong to refuse to hire 

anyone—even a bigot—if one refuses them in order to change their views. That kind of 

coercion is precisely what this Article contests. 

 12. See, e.g., Joshua Shanes, When Is Criticism of Israel Antisemitic? A Scholar 

of Modern Jewish History Explains, THE CONVERSATION (Jan. 29, 2024, at 08:34 ET), 

https://theconversation.com/when-is-criticism-of-israel-antisemitic-a-scholar-of-modern-

jewish-history-explains-220995 [https://perma.cc/J3W7-7GEL]; Jewish Writers, ‘All 

Criticism of Israel Is Not Inherently Anti-Semitic’: An Open Letter from Jewish Writers, THE 

WIRE (Nov. 6, 2023), https://thewire.in/world/all-criticism-of-israel-is-not-inherently-anti-

semitic-an-open-letter-from-jewish-writers [https://perma.cc/E626-9A9C]. As anyone 

familiar with the conflict knows, it can be very difficult to discern whether some of the 

familiar slogans constitute hate speech. Compare Andrea Jane Martin, Balancing Freedom of 

Expression and Equality on College Campuses in the Wake of Intensified Antisemitism, 

90 BROOK. L. REV. 67, 68–69 (2024) (describing “from the river to the sea,” as “a rallying cry 

for . . . the elimination of the state of Israel”), with Rabea Eghbariah, Toward Nakba as a 

Legal Concept, 124 COLUM. L. REV. 887, 897 (2024) (intimating that the term is meant to 

capture an aspirational vision in which “the well-being of all people in the territory between 

the Jordan River and the Mediterranean Sea” is “safeguard[ed]”). See generally Itamar Mann 

& Lihi Yona, Defending Jews from the Definition of Antisemitism, 71 UCLA L. REV. 1150 

(2024) (arguing against a definition of anti-Semitism that would conflate it with criticism of 

Israel); David N. Myers & Nomi M. Stolzenberg, Opinion: Can Legitimate Campus Protest 

Be Distinguished from Antisemitism? This Guide Aims to Help, L.A. TIMES (Sep. 16, 2024, at 

03:00 MT), https://www.yahoo.com/news/opinion-legitimate-campus-protest-distinguished-

100003239.html [https://perma.cc/LW5W-9PA6] (describing their work with the Nexus 

Project in developing a “Campus Guide to Identifying Antisemitism in a Time of Perplexity”). 

For a probing analysis of whether universities that permit anti-Israel or anti-Zionist protests 

violate Title VI, see Benjamin Eidelson & Deborah Hellman, Antisemitism, Anti-Zionism, and 

Title VI: A Guide for the Perplexed, 139 HARV. L. REV. F. 1, 2 (2025) (arguing convincingly 

that they do not). 

 13. Letter from Branch, Ho & Solomson to Shafik, supra note 2 (emphasis added). 

 14. Debra Cassens Weiss, Why This Conservative Federal Appeals Judge Will No 

Longer Hire Clerks from Yale Law School, ABA J. (Oct. 3, 2022, at 11:14 CT), 

https://www.abajournal.com/news/article/why-this-federal-appeals-judge-will-no-longer-

hire-clerks-from-yale-law-school [https://perma.cc/5V6Z-Y4V6]; cf. Josh Moody, Law 

Students Shout Down Controversial Speakers, INSIDE HIGHER ED (Mar. 23, 2022), 

https://www.insidehighered.com/news/2022/03/23/law-student-protests-stifle-speakers-

yale-uc-hastings [https://perma.cc/BRE8-8UBR] (describing a note Judge Silberman 
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The judges who signed the open letter to Columbia’s president referred to 

their stance as a “boycott.”15 Their refusals to hire, alongside the other judges’ and 

firms’, provide an occasion to assess the legal status of boycotts directed at current 

or potential employees on the basis of the employees’ political advocacy. In Part I, 

I survey the state of the law to determine what resources it might offer to protect law 

students who were denied employment because of their political activism. Part I is 

largely doctrinal and could serve as a blueprint for someone who wanted to 

challenge an adverse employment action based on their political speech. 

Part II turns to the much loftier First Amendment issues that complicate 

this area of law. The Supreme Court has shown itself to be robustly solicitous of 

boycotts pursued on principled grounds. This is so even when these boycotts target 

relative innocents and impose significant financial setbacks, and even though all 

boycotts proceed not by way of persuasion—a hallowed mode of speaking—but 

instead by the much tawdrier tool of coercion.16 Boycotts enjoy First Amendment 

protection notwithstanding their decidedly “[un]majest[ic]” tactics because they are 

themselves a form of political advocacy.17 But therein lies the conundrum that the 

existing boycott cases have not had occasion to address: how should the First 

Amendment apply when a boycott (like that of any of the firms or judges), which is 

itself a form of political advocacy, aims to shut down others’ political advocacy (like 

that of the law students who stand to be spurned)? In other words, when it comes to 

boycotting law students, free speech values arise on each side. Appealing to a view 

of legal education that draws on progressive politics and critical legal studies, I argue 

that the conflict should be resolved in favor of the students. 

Should the law then ban boycotts like the judges’ and firms’? Part III aims 

to answer that question. I speculate that the current Court would not permit such a 

ban. Over the last half century, the Supreme Court has resolutely sought to expand 

the Constitution’s free speech guarantee.18 If the employer boycotts constitute 

speech, they will receive the Court’s protection, even if the boycotts suppress job 

candidates’ speech in ways even more violative of the First Amendment. And there 

may be good reasons that render a legal ban inadvisable. In a pluralist polity, we 

should accord some latitude to employers who cannot, as a matter of conscience, 

work alongside employees with views they find anathema.19 I shall seek to vindicate 

a limited scope for conscientious employment practices (the employers’ analog of 

conscientious consumerism). I will argue that the prohibition on employer boycotts, 

and a limited permission to exercise conscience, should proceed by way of informal 

 
circulated to judicial colleagues urging them not to hire as clerks students who disrupted 

controversial speakers at their law schools). 

 15. Letter from Branch, Ho & Solomson to Shafik, supra note 2. 

 16. See infra Subsection II.A.1. 

 17. NAACP v. Claiborne Hardware Co., 458 U.S. 886, 888, 907 (1982); see infra 

Part II. 

 18. See infra note 124 and accompanying text (discussing free speech 

expansionism). 

 19. Cf. Seana Valentine Shiffrin, Paternalism, Unconscionability Doctrine, and 

Accommodation, 29 PHIL. & PUB. AFFS. 205, 245–50 (2000) (arguing that we should 

sometimes yield to others’ less than desirable traits as a matter of recognizing the fallibility 

we all share). 
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norms rather than legislation, and I will describe the content and possible 

enforcement mechanisms for these norms. 

I conclude, in Part IV, by identifying the implications of the arguments 

advanced here for other legal efforts to discipline boycotters and for some of the 

protest tactics that law students themselves have pursued. 

I. A BLUEPRINT FOR WHY BOYCOTTING LAW STUDENTS 

IS ILLEGAL 

In this Part, I survey various legal strategies that might be helpful to law 

students denied employment because of their political advocacy. I begin by 

distinguishing between the kinds of boycotts the law does and does not protect. I 

then apply the distinctions, as well as other available statutes, to the boycotts by 

public employers and private firms in turn. 

Importantly, while the public uses the term “boycott” to refer to any 

concerted refusal to deal, the law addresses boycotts in only two specific contexts. 

The first is antitrust, where refusals to transact goods or services can threaten 

competition.20 The second is labor law, where refusals to work can be a powerful—

and therefore regulated—tool of collective bargaining.21 There is no body of law 

strictly governing the right of employers to boycott employees—i.e., to act in concert 

to fire or refuse to hire employees. In the analysis that follows, I draw from the laws 

governing the commercial and labor law contexts. My aim is partly to identify what 

the law strictly permits and forbids but, even more so, to draw out the law’s 

conceptual underpinnings with an eye to identifying how the law should handle 

employer boycotts, given its commitments. Thus, much of the analysis aims to 

champion untested avenues that a clever advocate might pursue. 

A. Distinguishing Legal and Illegal Boycotts 

1. Commercial Versus Political Boycotts 

The law distinguishes between commercial and political boycotts, 

permitting only the latter. Commercial boycotts are pursued without any 

accompanying speech and purely for the sake of imposing pecuniary damage on the 

 
 20. See Sherman Antitrust Act, 15 U.S.C. § 1 (prohibiting “[e]very contract, 

combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce 

among the several States, or with foreign nations”). Boycotts in the commercial sphere are 

paradigmatic examples of restraints of trade. See, e.g., FTC v. Superior Ct. Trial Laws. Ass’n, 

493 U.S. 411, 422–23 (1990); Ronald E. Kennedy, Political Boycotts, the Sherman Act, and 

the First Amendment: An Accommodation of Competing Interests, 55 S. CAL. L. REV. 983, 

985 (1982) (noting that commercial boycotts are per se illegal under the Sherman Act); 

Proving Injury to Competition in Private Antitrust Suits Provoked by Concerted Refusals to 

Deal, 68 YALE L.J. 949, 951 (1959); W. Wallace Kirkpatrick, Commercial Boycotts as Per 

Se Violations of the Sherman Act, 10 GEO. WASH. L. REV. 302, 387 (1942). 

 21. Labor strikes are a form of boycotting. They are also a powerful tool for 

workers and are therefore permissible when the target of the strike is the employer whose 

practices the workers seek to change. See 29 U.S.C. § 163. By contrast, 29 U.S.C. § 158(b)(4) 

outlaws secondary boycotts—i.e., those aimed at a party who is not engaging in the practices 

workers seek to change. I discuss primary and secondary boycotts below. See infra 

Subsection I.A.2. 
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boycott’s target.22 Here, the economic sanction is not the means to securing some 

end unrelated to business; it is the end itself. Consider, for example, a 1941 case, 

Fashion Originators’ Guild of America v. Federal Trade Commission.23 There, 

several companies designed and manufactured high-end dresses that were then 

copied by lower-end manufacturers.24 The designs were subject neither to copyright 

nor patent protection; nonetheless, the designers deemed the production of the 

copies to be an instance of “style piracy” and, as such, to be “unethical and 

immoral.”25 To combat the production of the knock-off dresses, the high-end 

designers formed the Fashion Originators’ Guild (“Guild”).26 The Guild prohibited 

its members from selling their dresses to any retailer that bought copies of their 

designs from the low-end manufacturers copying their wares.27 The Court 

characterized the Guild’s policy as a boycott of the noncompliant retailers, and it 

held that the boycott violated the Sherman Antitrust Act, which “makes illegal every 

contract, combination or conspiracy in restraint of trade or commerce among the 

several states.”28 

The Sherman Act’s goal is to make “competition, not combination, . . . the 

law of trade.”29 Insofar as boycotts undermine competition and could be used by 

some market participants to squeeze out others, it makes sense that the law should 

prohibit them. Importantly, the boycotts that the Sherman Act prohibits do not aim 

to achieve political ends, enhance welfare for others, or communicate ideas to 

 
 22. See, e.g., Fashion Originators’ Guild of Am. v. FTC, 312 U.S. 457, 467–68 

(1941). 

 23. Id. at 465 (citing 15 U.S.C. § 1). 

 24. Id. at 461. 

 25. Id. 

 26. The president of the Guild, Maurice Rentner, owned the company that 

eventually became Bill Blass’s design house. See Fashion Originators Guild, VINTAGE 

FASHION GUILD, https://vintagefashionguild.org/resources/item/label/fashion-originators-

guild/ [https://perma.cc/B43Q-7SAA] (last visited Jan. 10, 2026); Maurice Rentner, FASHION 

DESIGNER ENCYCLOPEDIA, http://www.fashionencyclopedia.com/Pi-Ro/Rentner-Maurice.

html [https://perma.cc/XQA2-PWDG] (last visited Jan. 10, 2026). Bill Blass’s designs have 

graced, for example, Amal Clooney, at the premiere of her husband’s movie, Suburbicon, and 

Angelina Jolie, for her 2007 Vogue cover appearance. See Edward Barsamian, Amal Clooney 

Is Effortlessly Elegant in Vintage Bill Blass, VOGUE (Oct. 23, 2017), https://www.vogue.com/

article/amal-clooney-vintage-bill-blass-judith-leiber-lorraine-schwartz-suburbicon-los-angel

es-premiere-celebrity-red-carpet-style [https://perma.cc/RXB8-4MAM]; Bill Blass Designs 

Through the Years, THE HOLLYWOOD REPORTER, https://www.hollywoodreporter.

com/gallery/bill-blass-designs-years-841054/22-angelina-jolie/ [https://perma.cc/79LV-GS

K2] (last visited Jan. 10, 2026). See generally Bill Blass Designs Through the Years, 

HOLLYWOOD REP., https://www.hollywoodreporter.com/gallery/bill-blass-designs-years-

841054/1-jean-shrimpton/ [https://perma.cc/4JVB-W4LQ] (last visited Jan. 10, 2026) 

(displaying a full series of celebrities wearing his iconic work). The Rentner–Blass designs 

were notable enough to have been acquired by the Met Costume Institute. See Maurice 

Rentner, MET COSTUME INST. CATALOG, https://www.metmuseum.org/art/collection/search

?q=Maurice+Rentner&sortBy=Relevance [https://perma.cc/4S9M-PQFP] (last visited Jan. 

10, 2026). 

 27. Fashion Originators’ Guild of Am., 312 U.S. at 461. 

 28. Id. at 465 (discussing 15 U.S.C. § 1). 

 29. Nat’l Cotton Oil Co. v. Texas, 197 U.S. 115, 129 (1905). 
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anyone else. They are self-serving attempts to augment one party’s market share by 

making it costly for another party to pursue that party’s ends.30 

Political boycotts, while also often occurring in the commercial sphere, 

aim at something different. To see the difference, consider Missouri v. National 

Organization for Women (“NOW”).31 That case arose out of NOW’s efforts to 

secure ratification of the Equal Rights Amendment (“ERA”).32 Passage of the ERA 

required ratification by 38 states, but by 1977—two years shy of the deadline—only 

35 states had signed on.33 NOW, alongside other supporters of the ERA, sought to 

deter other organizations “from holding conferences, conventions, and meetings in 

unratified states.”34 It was clear that some organizations cancelled plans to hold 

conventions in these states—including Missouri—as a direct result of NOW’s 

intercessions.35 Missouri sued, alleging “substantial injury to the economy and 

prosperity of the state.”36 

As with the Guild in Fashion Originators, NOW “intended” that the 

boycott inflict an “adverse economic impact” in order to get the affected businesses 

to pressure Missouri into ratifying the Amendment.37 But because NOW was acting 

not for its pecuniary gain but instead “to influence . . . legislators to support ERA 

ratification,”38 the court held that NOW’s boycott was entitled to First Amendment 

protection.39 

The distinction between political and commercial boycotts also formed the 

basis for the Supreme Court’s decision protecting an NAACP-organized boycott of 

white-owned businesses engaging in race discrimination in NAACP v. Claiborne 

Hardware Co.40 There, the Court noted that 

all of the picketing, speeches, and other communication associated 

with the boycott were directed to the elimination of racial 
discrimination in the town. This differentiates this case from a boycott 

organized for economic ends, for speech to protest racial 

 
 30. Cf. Pamela Griffin, Exclusion and Access in Public Accommodations: First 

Amendment Limitations Upon State Law, 16 PAC. L.J. 1047, 1072 (1985) (noting that 

commercial boycotts are pursued for “economic advantage” and contrasting them with 

political boycotts, which seek to achieve political and social change and to persuade others to 

the same action). 

 31. 467 F. Supp. 289 (W.D. Mo. 1979), aff’d, 620 F.2d 1301 (8th Cir. 1980). 

 32. Id. at 292–93. 

 33. See, e.g., Douglas E. Kneeland, Boycott by Equal Rights Backers Puts Squeeze 

on Convention Cities, N.Y. TIMES (Nov. 13, 1977), https://www.nytimes.com/1977/11/13

/archives/boycott-by-equal-rights-backers-puts-squeeze-on-convention-cities-a.html 

[https://perma.cc/VYF8-QTCH]. 

 34. 467 F. Supp. at 291. 

 35. Id. at 295. 

 36. Id. at 296 (internal quotation marks omitted). 

 37. Id. at 295–96. 

 38. Id. at 295. 

 39. See id. at 304 (“[T]he convention boycott complained of in this case takes 

place in what is essentially a political context. . . . The participants are not moved by any 

anticompetitive purpose; they are not in a competitive relationship.”). 

 40. 458 U.S. 886 (1982). 
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discrimination is essential political speech lying at the core of the 

First Amendment.41 

By contrast, the Court refused to extend Claiborne in a case involving 

criminal defense attorneys in Washington, D.C., who announced that they would 

cease representing indigent clients until they received a wage increase, pointing to 

the ineffective assistance of counsel criminal defendants were likely to receive under 

the current wage scale.42 The Court recognized that the lawyers, like the NAACP 

boycotters, aimed to forestall a constitutional violation.43 It nonetheless 

distinguished the two boycotts on the ground that the NAACP boycotters “sought 

no special advantage for themselves,” whereas the lawyers were pursuing their own 

pecuniary ends.44 The latter, the Court said, was precisely the kind of “economic 

boycott” that Claiborne itself “expressly distinguished.”45 

It might seem as if all of the boycotts of law students are pursued on 

political grounds. After all, it can be economically costly to forego hiring a smart 

law student only because of their political advocacy. But I suggest below that 

commercial interests might indeed explain them, making these boycotts illegal.46 

2. Primary Versus Secondary Boycotts 

A second distinction in the boycott jurisprudence is orthogonal to whether 

the boycott is pursued for commercial or political purposes. The cases differentiate 

between primary boycotts—those targeting the party whose conduct the boycotters 

seek to change—and secondary boycotts—those targeting a “neutral” third party 

that is positioned to exert pressure on the primary party, where the boycott of the 

neutral third party aims to induce it to apply that pressure.47 

The Montgomery Bus Boycotts are a paradigmatic example of a primary 

boycott.48 Individuals refused to ride the bus in order to induce the bus companies 

 
 41. Id. at 915. 

 42. FTC v. Superior Ct. Trial Laws. Ass’n, 493 U.S. 411, 411 (1990). As 

Justice Brennan, concurring in part, explained, “at the time of the boycott CJA lawyers earned 

approximately $7.80 per hour [(calculated in 1970s dollars)] for out-of-court time and $11.70 

for in-court time. In contrast, in 1983 the typical billing rate for private attorneys in major 

metropolitan areas with 11 to 20 years of experience was $123 per hour, and the rate for those 

with less than two years of experience was $64 per hour.” Id. at 443 (Brennan, J., concurring 

in part and dissenting in part). 

 43. Id. at 426. 

 44. Id. at 426–27. (“No matter how altruistic the motives of respondents may have 

been, it is undisputed that their immediate objective was to increase the price that they would 

be paid for their services.”). 

 45. Id. at 427. 

 46. See infra text accompanying notes 106–12. 

 47. See, e.g., Int’l Bhd. of Elec. Workers, Loc. 501 v. NLRB, 181 F.2d 34, 37 

(2d Cir. 1950), aff’d, 341 U.S. 694 (1951) (“The gravemen of a secondary boycott is that its 

sanctions bear not upon the employer who alone is a party to the dispute, but upon some third 

party who has no concern in it. Its aim is to compel him to stop business with the employer 

in the hope that this will induce the employer to give in to his employee’s demands.”). 

 48. See, e.g., Montgomery Bus Boycott, THE MARTIN LUTHER KING, JR. RSCH. & 

EDUC. INST., https://kinginstitute.stanford.edu/montgomery-bus-boycott [https://perma.cc/

FGF8-7BWW] (last visited Jan. 1, 2026). 
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to abandon their segregated seating policies.49 The boycott in NAACP v. Claiborne 

Hardware Co. also was enacted against the offending party, and to that extent 

constituted a primary boycott.50 In particular, Black citizens in Claiborne County, 

Mississippi, refused to patronize stores owned by white people until the stores hired 

Black cashiers and clerks.51 

By contrast, the standard bearer of a secondary boycott is a case decided in 

the same term as Claiborne—International Longshoremen’s Ass’n, AFL-CIO v. 

Allied International, Inc.52 In International Longshoremen’s Ass’n, members of a 

stevedoring union refused to handle cargo arriving from or destined for the Soviet 

Union to protest the Russian invasion of Afghanistan.53 Allied International, an 

American firm that purchased wooden products from Russia, brought suit, claiming 

that the boycott disrupted Allied International’s shipments and was a violation of 

the National Labor Relations Act (“NLRA”).54 Because the union had no dispute 

with Allied International, whom the Court termed a “neutral” third party, the Court 

held that the boycott violated the NLRA’s prohibition on secondary boycotts.55 

 
 49. See, e.g., id. 

 50. The Black community in Claiborne had drafted a petition demanding an end 

to many forms of discrimination, which it presented to the County’s political and business 

leaders. NAACP v. Claiborne Hardware Co., 458 U.S. 886, 899 (1982). Most of the petition’s 

demands involved discrimination outside of the commercial context. When the demands were 

not met, the community enacted the boycott of Claiborne’s white-owned stores. To the extent 

the boycott aimed to induce the white-owned businesses not only to change their own labor 

practices but also to apply pressure to the County’s leaders so that they would accede to the 

petition’s demands, one might characterize the boycott as secondary in nature. On the other 

hand, insofar as Claiborne’s civic policies were reasonably attributable to its white citizens, 

the boycott could be classed as primary. 

 51. See id. at 899–900. 

 52. 456 U.S. 212 (1982). 

 53. Id. at 214–15. 

 54. Id. at 215–16. Section 8(b)(4)(ii)(B) of the National Labor Relations Act 

makes it “an unfair labor practice for a labor organization . . . to threaten, coerce, or restrain” 

a person not party to a labor dispute “where . . . an object thereof is . . . forcing or requiring 

[him] to cease using, selling, handling, transporting, or otherwise dealing in the products of 

any other producer . . . or to cease doing business with any other person . . . .” 29 U.S.C. 

§ 158(b)(4)(ii)(B). 

 55. 456 U.S. at 222–23; see also NLRB v. Denv. Bldg. & Constr. Trades Council, 

341 U.S. 675, 686 (1951) (“While § 8(b)(4) does not expressly mention ‘primary’ or 

‘secondary’ disputes, strikes or boycotts, that section often is referred to in the Act's 

legislative history as one of the Act's ‘secondary boycott sections.’”). Employees might be 

permitted to undertake concerted activity with a political objective where the cause they 

pursue significantly impacts the terms or conditions of their employment. See, e.g., Eastex, 

Inc. v. NLRB, 437 U.S. 556, 565 (1978). In that kind of case, they would be engaging in 

primary action, aimed at curbing their own employers’ conduct. But cf. Jack. Bulk Terminals, 

Inc. v. Int’l Longshoremen’s Ass’n, 457 U.S. 702, 711 (1982) (holding that Norris–LaGuardia 

Act’s prohibition on a court’s enjoining a work stoppage applied even to politically motivated 

concerted action). See generally Florian Bartosic & Gary Minda, Labor Law Myth in the 

Supreme Court, 1981 Term: A Plea for Realistic and Coherent Theory, 30 UCLA L. REV. 

271, 313 (1982) (“[P]olitically motivated boycotts can be enjoined by federal courts only if 

they take the form of a secondary boycott prohibited by section 8(b)(4)(B) [of the Taft–

Hartley Act], and then only at the insistance [sic] of the NLRB, and not of private parties.”). 
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Secondary boycotts are prohibited not only by the NLRA but also by the 

Sherman Antitrust Act.56 Take, for example, Klor’s, Inc. v. Broadway-Hale Stores, 

Inc.57 Klor’s, a small retail appliance seller, had its store right next to Broadway-

Hale, a large department store that also sold appliances.58 Broadway-Hale pressured 

the major appliance manufacturers and distributors into refusing to sell their wares 

to Klor’s, with the aim of undermining Klor’s business.59 Broadway-Hale’s conduct 

with respect to the appliance manufacturers was a secondary boycott—it threatened 

to cease buying not because of a dispute it had with them but instead to exert pressure 

on a third party, Klor’s.60 Accordingly, the Supreme Court held that Broadway-

Hale’s tactics violated the Sherman Act.61 

There are good reasons for the law to prohibit secondary boycotts. Insofar 

as the secondary target does not bear responsibility for the conduct the boycott seeks 

to change, it is unfair that the secondary target should suffer a financial loss. 

Moreover, the collateral effects of a secondary boycott can extend beyond the target 

of the boycott to other innocent parties.62 For instance, when some appliance 

distributors refuse to sell to Klor’s because of Broadway-Hale’s boycott, other 

appliance distributors—not targeted by Broadway-Hale—might also be deterred 

from selling if Klor’s becomes disfavored in the consumer’s eye. These other 

appliance distributors might not want the taint of association with a disfavored store, 

or they may worry that their products will languish on Klor’s sales floor, as 

consumers are drawn to other sellers that carry a more extensive set of goods. 

The distinction between primary and secondary boycotts will be relevant 

when we turn to assessing the ethics of boycotting of all Columbia students, or all 

students whose schools participate in cancel culture. 

B. Assessing the Boycotts of Law Students 

Recall that the firms and judges who announced that they would not hire 

law students on the basis of political advocacy aimed their efforts more or less 

broadly.63 In particular, the 13 judges who signed the open letter imposed an 

embargo on hiring anyone who attended Columbia while that university failed to 

comport itself as the judges think advisable.64 By contrast, the law firms and 

 
 56. See, e.g., Pro. & Bus. Men's Life Ins. Co. v. Bankers Life Co., 163 F. Supp. 

274, 282–83 (D. Mont. 1958) (“Under the Sherman Act, a boycott, primary or secondary, is 

illegal if it is intended to restrain and restrains commerce among the states.”). 

 57. 359 U.S. 207 (1959). 

 58. Id. at 208. 

 59. Id. at 209. 

 60. Id. at 212–213. 

 61. Id. at 210–211; see also id. at 213 (the boycott “deprives the manufacturers 

and distributors of their freedom to sell to Klor’s”). 

 62. See, e.g., NLRB v. Retail Store Emps. Union, 447 U.S. 607, 621 (1980) 

(Brennan, J., dissenting) (describing the ways a secondary boycott “affect[s] the sales of 

nonprimary goods handled by the secondary firm, [such that] the disruptive effect of the 

primary dispute is felt even by those businesses that manufacture and sell nonprimary 

products to the secondary retailer.”). 

 63. See supra text accompanying notes 10, 13 and 14. 

 64. See supra note 2 and accompanying text. 
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Judges Ho and Branch restricted their boycotts to individuals who had themselves 

engaged in political advocacy that these boycotting employers oppose.65 

The judges who signed the open letter plainly seem to be pursuing a 

secondary boycott. I first address their boycott and then turn to the firms and judges 

pursing a primary boycott. 

1. Boycott of All Columbia Students 

To see that the boycott of all Columbia students is a secondary boycott, it 

will be useful to contrast it with the boycott pursued by NOW discussed in 

Section I.A. NOW targeted businesses—convention centers and the tourist industry 

that caters to them—with an eye to having the affected businesses place pressure on 

political officials.66 NOW hoped that the business owners would persuade their 

elected officials to vote for the ERA.67 Missouri therefore charged NOW with 

conducting a secondary boycott. The court did not address this charge directly, but 

in finding for NOW, it appears not to have agreed68—most likely because the owners 

of the targeted businesses bear responsibility for the decisions of their elected 

officials. In a representative democracy, our laws and official policies are ours.69 

But that explanation reveals just why the judges’ boycott is problematic. 

The judges who signed the open letter announcing their refusal to hire 

“anyone who joins the Columbia University community—whether as undergraduate 

or law students—beginning with the class of 2024,”70 cannot claim that the 

boycotted students are constituents of a representative democracy responsible for 

everything that happens on that campus. For one thing, university governance 

accords students only minimal representation—certainly nothing like the “one 

person, one vote” that characterizes our democracy.71 For another, the practices that 

the judges oppose are not officially sanctioned by Columbia.72 Encampments derive 

 
 65. See supra notes 10 and 14 and accompanying text. 

 66. See supra text accompanying notes 31–39. 

 67. See supra text accompanying notes 31–39. 

 68. The court notes Missouri’s assertion, but never evaluates it in finding that 

NOW’s boycott is protected speech. See Missouri v. Nat’l Org. for Women, Inc., 467 F. Supp. 

289, 301 n.23 (W.D. Mo. 1979), aff’d, 620 F.2d 1301 (8th Cir. 1980). 

 69. See, e.g., Amy J. Sepinwall, Faultless Guilt: Toward A Relationship-Based 

Account of Criminal Liability, 54 AM. CRIM. L. REV. 521, 534–35 (2017). 

 70. See Letter from Branch, Ho & Solomson to Shafik, supra note 2, at 2 

(emphasis added). 

 71. Reynolds v. Sims, 377 U.S. 533, 558 (1964) (quoting Gray v. Sanders, 

372 U.S. 368, 381 (1963)). Columbia’s Faculty Senate, one of its key governing boards, has 

106 members, only 24 of whom are students. See COLUM. UNIV., CHARTERS AND STATUTES: 

COLUMBIA UNIVERSITY IN THE CITY OF NEW YORK 16–17, (May 2024), https://secretary.

columbia.edu/sites/default/files/content/University%20Charter_Statutes_May2024.pdf 

[https://perma.cc/BNU9-P9EQ]. 

 72. See, e.g., Nomia Iqbal, Sam Cabral & James FitzGerald, Columbia Protesters 

Take over Building After Defying Deadline, BBC NEWS (Apr. 30, 2024), 

https://www.bbc.com/news/world-us-canada-68923528 [https://perma.cc/S8DR-FWE9] 

(noting that Columbia prohibits encampments). 
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their power precisely from the fact that they are a violation of university rules.73 So 

even if Columbia’s students were properly said to be responsible for the university’s 

actions, the encampments would not be among those actions. The concerted refusal 

to hire Columbia students who have not themselves participated in the protests is a 

secondary boycott and should be considered illegal as a result.74 

2. Targeted Boycotts Based on Political Advocacy 

The other refusals to hire undertaken by law firms and judges targeted 

individuals who themselves had engaged in political advocacy that the boycotting 

employers opposed. Some of these employers are state officials, and so the First 

Amendment applies to them.75 I first consider their boycotts and then turn to an 

assessment of the private employers’ boycotts.76 

a. Public Employers and Political Speech 

One might think that a public employee could claim the robust protections 

of the First Amendment’s Free Speech Clause. But in fact, individuals holding 

public positions may be constrained in what they can say.77 In particular, public 

employees may be sanctioned for speech they issue on the job, as part of their job-

related duties.78 By contrast, public employees retain the right to speak on matters 

of public concern,79 so long as it is clear that they are doing so in their individual 

capacities,80 outside of the workplace, and on their own time.81 With that said, 

 
 73. See, e.g., Brayden King, Here’s What Universities Always Get Wrong About 

Student Protests, SCI. AM. (May 2, 2024), https://www.scientificamerican.com

/article/repression-draws-attention-to-campus-protests-like-those-over-the-conflict/ 

[https://perma.cc/T6HE-YS23]. 

 74. In the antitrust cases, the boycotters seek financial gain. It is tempting then to 

think that commercial boycotts are prohibited only when the boycotter stands to benefit 

financially. And since the boycotting judges do not appear to have financial motives in mind, 

their conduct could not be classed as an impermissibly boycott. I have grave misgivings about 

a rule that would have protection for neutral third parties turn on the boycotter’s motive. The 

unfairness of secondary boycotts, discussed in supra text accompanying note 62, should be 

sufficient to make them impermissible.  

 75. See, e.g., Herbert v. Lando, 441 U.S. 153, 168 n.16 (1979). 

 76. For an excellent overview of all of the federal and state law governing the 

scope of protection for political advocacy in the employment context, see generally 

Henry Voysey, Comment, Can Political Activism and “At-Will” Employment Coexist?: An 

Examination of Political Rights in the Private Sector of the Workforce, 90 UMKC L. REV. 

965 (2022). 

 77. See, e.g., Cynthia Estlund, Freedom of Expression in the Workplace, in THE 

OXFORD HANDBOOK OF FREEDOM OF SPEECH 410, 415 (Adrienne Stone & Frederick Schauer 

eds., 2021) (“[T]he Court ha[s] no intention of importing into government workplaces the 

‘uninhibited, robust, and wide-open’ debate of the press and the public square” (quoting New 

York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964))). 

 78. Garcetti v. Ceballos, 547 U.S. 410, 426 (2006). 

 79. Connick v. Myers, 461 U.S. 138 (1983) made the requirement that the speech 

be on a matter of public concern a necessary condition for public employees’ free speech 

protections. See Estlund, supra note 77, at 415–16. 

 80. Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968). 

 81. See, e.g., Estlund, supra note 77, at 418 (clarifying that the permission extends 

to speech “unrelated in time (off-duty), place (outside the workplace), and subject matter”). 
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political ideology can sometimes be a job-relevant consideration—where, for 

example, the position is “high-level,” and it is important to “secur[e] employees who 

will loyally implement” the policies of the party in power.82 But the vast majority of 

public employees can perform their job functions irrespective of their political 

allegiance, and at any rate, an employer can discharge staff who prove themselves 

unable to do so.83 Thus, the general rule is that it is a First Amendment violation to 

base not only hiring,84 but also “promotion, transfer, recall, and hiring decisions” on 

“party affiliation and support.”85 

Further, the rule extends not only to party affiliation but also to political 

speech, for it is an unconstitutional condition to make public employment contingent 

on political allegiance or advocacy. As the Supreme Court “has made clear,”86 

even though a person has no ‘right’ to a valuable governmental 

benefit and even though the government may deny him the benefit 
for any number of reasons, there are some reasons upon which the 

government may not rely. It may not deny a benefit to a person on a 

basis that infringes his constitutionally protected interests—

especially, his interest in freedom of speech. For if the government 
could deny a benefit to a person because of his constitutionally 

protected speech or associations, . . . This would allow the 

government to ‘produce a result which (it) could not command 
directly.’ . . . Such interference with constitutional rights is 

impermissible.87 

In general, then, a judge who denies someone employment because of their 

political advocacy acts unconstitutionally. Matters would be different if a law clerk 

regularly were to encounter cases pertaining to the Israel–Hamas War, or to cancel 

culture, on their judge’s docket. In that case, the judge might have reason to decline 

to hire someone who had shown themselves incapable of being impartial on those 

issues.88 But it is highly doubtful that a federal (or state or municipal) judge’s docket 

 
 82. Rutan v. Republican Party of Ill., 497 U.S. 62, 74 (1990). 

 83. See id. at 69–70 (expressing doubt that “mere difference of political persuasion 

motivates poor performance” and concluding that, “in any case, the government can ensure 

employee effectiveness and efficiency through the less drastic means of discharging staff 

members whose work is inadequate.” (internal quotations omitted) (quoting Elrod v. Burns, 

427 U.S. 347, 365–66 (1976))). 

 84. Id. at 76–79. 

 85. Id. at 65; see also Elrod v. Burns, 427 U.S. 347, 373 (1976) (“[T]he practice 

of patronage dismissals is unconstitutional under the First and Fourteenth Amendments.”). 

 86. Perry v. Sindermann, 408 U.S. 593, 597 (1972). 

 87. Id. at 597 (emphasis added) (quoting Speiser v. Randall, 357 U.S. 513, 526 

(1958)); see Kathleen M. Sullivan, Unconstitutional Conditions, 102 HARV. L. REV. 1413, 

1503–04 (1989); cf. Elrod, 427 U.S. at 373 (finding an unconstitutional condition if 

employment is contingent on political patronage). 

 88. Cf. Waters v. Churchill, 511 U.S. 661, 675 (1994) (“When someone who is 

paid a salary so that she will contribute to an agency’s effective operation begins to do or say 

things that detract from the agency’s effective operation, the government employer must have 

some power to restrain her.”). 
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will have many (or even any) such cases.89 And were such a case to arise, a judge 

with more than one clerk could assign the case to a different clerk.90 The First 

Amendment prohibition on conditioning employment on a student’s not having 

engaged in political advocacy on either topic would then seem to extend to the 

judges’ boycott. 

Defending a decision not to hire a student protester, a judge might instead 

point to the overblown rhetoric of some of the protests, which the judge takes to be 

evidence of poor reasoning skills, and refuse to hire the grandiloquent protester as a 

result. After all, good reasoning and disciplined writing are job-relevant criteria for 

a judicial clerk. Judge Solomson explained the boycott of all Columbia students on 

precisely these grounds.91 He contended that Columbia professors “teach utter 

nonsense, abandoning all pretense of academic rigor. How can judges not doubt the 

value of the Columbia credential and the education it represents?”92 Still, one would 

want to ensure that a judge who invoked concern for a job applicant’s reasoning 

skills as the basis for a refusal to hire applied the “good reasoning” job requirement 

across the board, scrutinizing the rhetoric of all potential hires and not just those 

who had engaged in advocacy on a particular topic. Otherwise, the criterion would 

look pretextual—a cover for viewpoint discrimination, which the First Amendment 

vigorously forbids.93 And at any rate, the “good reasoning” criterion could not 

justify a blanket boycott against all protesters. Surely not all pro-Palestinian 

protesters, or all participants in cancel culture, indulge in unreasoned argumentation. 

The judges’ boycott prejudges these students or ascribes to them guilt by 

 
 89. For example, Davis Polk does not list anything obviously connected to Israel 

or Palestine among its major practice areas. See Davis Polk & Wardwell LLP, CHAMBERS & 

PARTNERS, https://chambers.com/law-firm/davis-polk-wardwell-llp-usa-5:3833 

[https://perma.cc/8L3R-6TRJ] (last visited Dec. 28, 2025). Its Israel office appears to be 

focused on commercial, rather than political, matters. See Israel, DAVIS POLK, 

https://www.davispolk.com/israel [https://perma.cc/8WTM-7MNK] (last visited Dec. 28, 

2025) (“We regularly advise Israeli companies on mergers and acquisitions, capital markets, 

tax, litigation, finance, restructuring, private equity and intellectual property matters.”). The 

same is true for Foley Lardner’s work in Israel or with Israeli clients. See Israel, FOLEY & 

LARDNER LLP, https://www.foley.com/practice-areas/international/israel/ [https://perma.cc

/8ABC-KS6F] (last visited Dec. 28, 2025). 

 90. For an analogous workaround, consider the way Kentucky handled the 

issuance of marriage licenses to same-sex couples by clerks who oppose gay marriage. The 

State adopted an arrangement whereby no single clerk’s name needed to appear on the license; 

as a result, a clerk who opposed issuing the license could have one of their colleagues issue 

it instead. See, e.g., Michelle Mark, Amid Kim Davis Backlash, Kentucky Gov.-Elect Matt 

Bevin to Remove Clerks’ Names from State Marriage Licenses, INT’L BUS. TIMES (Nov. 6, 

2015, at 15:32 ET), https://www.ibtimes.com/amid-kim-davis-backlash-kentucky-gov-elect-

matt-bevin-remove-clerks-names-state-2173662 [https://perma.cc/4DXP-5DCL]. 

 91. See Blackman, supra note 2. 

 92. Id. 

 93. See, e.g., Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 829 

(1995) (referring to viewpoint discrimination as a particularly “egregious form of content 

discrimination” that the First Amendment “blatant[ly]” prohibits). 
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association—hardly evidence of good reasoning in its own right and, in any case, 

also constitutionally suspect.94 

A final consideration a judge might invoke in support of the boycott would 

appeal to the unique work environment of a judge’s chambers. Given how closely 

clerks work with one another and their judge, character and collegiality matter more 

than they would in a larger employment context. I address this concern in Part III.95 

b. Private Law Firms’ Refusals to Hire 

Private employers are not subject to the constraints of the First 

Amendment.96 Nor do most civil-rights laws governing employment contain 

protections for political ideology or advocacy.97 I begin by discussing the few 

jurisdictions that do protect individuals from employment discrimination on the 

basis of political advocacy and then turn to those that do not.98 

Labor laws in California, New York, and the District of Columbia 

explicitly protect employees from political discrimination.99 Students denied 

 
 94. See Elrod v. Burns, 427 U.S. 347, 365–66 (1976) (“The Court has consistently 

recognized that mere political association is an inadequate basis for imputing disposition to 

ill-willed conduct.”). 

 95. See infra Subsection III.C.1. 

 96. State v. Schmid, 423 A.2d 615, 638 (N.J. 1980) (Schreiber, J., concurring) 

(“[T]he right of free speech is constitutionally guaranteed against abridgment by only the 

federal or state governments.”); Flagg Bros., Inc. v. Brooks, 436 U.S. 149, 156 (1978) 

(“[M]ost rights secured by the Constitution are protected only against infringement by 

governments.”); Dixon v. Coburg Dairy, Inc., 369 F.3d 811, 819 (4th Cir. 2004) (en banc). 

As Erin Miller pointedly writes, the “First Amendment[’s] . . . guarantee imposes a duty [on 

public agents]: . . . they are bound to respect subjects’ freedom of speech. For practically no 

private (i.e., nongovernment) agent, however, does the guarantee create any duty.” Erin L. 

Miller, The Private Abridgment of Free Speech, 32 WM. & MARY BILL RTS. J. 615, 617 

(2024). But cf. Estlund, supra note 77, at 427 (likening the National Labor Relations Act to a 

First Amendment for private employees, but noting that its protections extend only to matters 

affecting the workplace, rather than to all matters of public import); Andrew Kragie, Note, 

Free Speech Rights in Private Employment? The First Amendment, the Present Patchwork, 

and a Balanced Improvement, 21 FIRST AMEND. L. REV. 222, 243–62 (2023) (exploring the 

possibility that state constitutions might protect private employees’ speech). 

 97. See, e.g., Voysey, supra note 76, at 965 (“Currently, there is no direct federal 

legal protection for private sector employees against political discrimination, and only a 

handful of states have passed applicable statutes to fill this gap.”). For a comprehensive work 

categorizing the statutes governing private employee speech rights and a summary of some 

of the key court decisions interpreting those statutes, see generally Eugene Volokh, Private 

Employees’ Speech and Political Activity: Statutory Protection Against Employer 

Retaliation, 16 TEX. REV. L. & POL. 295 (2012); for a more recent and also subtle discussion, 

see Kragie, supra note 96, at 240–62. 

 98. Interestingly, the practice of protecting employees’ political speech seems to 

have been an outgrowth of voter protection in an era before the secret ballot. See Volokh, 

supra note 97, at 298–99. 

 99. See CAL. LAB. CODE § 1101(a) (West 1955) (“No employer shall make, adopt, 

or enforce any rule, regulation, or policy . . . [f]orbidding or preventing employees from 

engaging or participating in politics or from becoming candidates for public office”); CAL. 

LAB. CODE § 1102 (West 1955) (“No employer shall coerce or influence or attempt to coerce 

or influence his employees through or by means of threat of discharge or loss of employment 
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employment on the basis of their political advocacy in these jurisdictions might well 

have a cause of action. 

For example, in Gay Law Students Ass’n v. Pacific Telephone & Telegraph 

Co.,100 four students sued Pacific Telephone and Telegraph (“PT&T”) alleging that 

PT&T “discriminates in particular against persons who . . . defend homosexuality, 

or who are identified with activist homosexual organizations.”101 Ruling on an 

appeal from summary judgment, the California Supreme Court held that if the 

allegation proved true, it would violate § 1101 and § 1102 of the California Labor 

Code, which prohibit, respectively, an employer’s adoption of a policy “tending to 

control or direct the political activities or affiliations of employees” or “attempt[ing] 

to coerce or influence . . . employees . . . to . . . refrain from adopting . . . [a] 

particular course or line of political . . . activity.”102 Those statutory provisions apply 

to purely private employers too.103 So students denied employment at law firms in 

California, New York, or D.C. because of their political advocacy can mount an 

employment-discrimination case under the laws of the jurisdiction in which the firm 

is based.104 

 
to adopt or follow or refrain from adopting or following any particular course or line of 

political action or political activity.”); D.C. CODE §§ 2-1401.01, 2-1401.02(25), 2-

1402.11(a)(1)(A) (including “political affiliation” as a protected ground, and defining it as 

“the state of belonging to or endorsing any political party”); N.Y. LAB. LAW § 201-d(2)(a) 

(McKinney 1992) (prohibiting employment discrimination on the basis of an “individual’s 

political activities outside of working hours”). See generally Shannon Murphy, Note, “You’re 

Fired!”: Recognizing a Public Policy Claim for Private Employees Subjected to Political 

Discrimination in the Workplace, 75 FLA. L. REV. 773, 776 (2023) (reviewing state laws, 

identifying “public policy” as a possible ground of exception, but explaining how courts have 

interpreted “public policy” in ways too narrow to likely protect employees’ rights to engage 

in political advocacy without fear of an adverse employment action). 

 100. 595 P.2d 592 (Cal. 1979). 

 101. Id. at 611. 

 102. CAL. LAB. CODE §§ 1101–02 (West 2026). 

 103. See, e.g., Lockheed Aircraft Corp. v. Superior Ct. of L.A. Cnty., 171 P.2d 21, 

24 (Cal. 1946). 

 104. Could employers in these jurisdictions mount a First Amendment defense, 

claiming that a legal requirement to hire one of the protesting students violates the firm’s 

speech rights? That line of defense is likely foreclosed by Hishon v. King & Spalding, 

467 U.S. 69, 78 (1984). There, Elizabeth Anderson Hishon raised a plausible claim that she 

had been denied partnership on the basis of sex, in violation of Title VII. Id. at 72–73. King 

and Spalding sought to argue that applying Title VII to its partnership decisions violated the 

firm’s rights to free speech and freedom of association under the First Amendment. Id. at 78. 

The Court disagreed. Id. It failed to see how considering whether someone was suitable for 

partnership “on her merits” interfered with speech or association. Id. “Moreover,” it 

continued, “[i]nvidious private discrimination . . . has never been accorded affirmative 

constitutional protections.” Id. (quoting Norwood v. Harrison, 413 U.S. 455, 470 (1973)). The 

jurisdictions that outlaw political discrimination consider it to be a form of “[i]nvidious 

private discrimination.” See, e.g., id. (quoting Norwood, 413 U.S. at 470). The logic of Hishon 

might well then block firms in those jurisdictions from mounting a First Amendment defense. 
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Still, given that most jurisdictions do not protect political advocacy,105 

many individuals who are the victims of boycotts because of their political advocacy 

are out of luck. The distinction between commercial and political boycotts may yet 

be availing. Recall the case of the D.C. criminal defense attorneys who refused to 

perform their duties in protest of the appallingly low wages the D.C. government 

paid them.106 The attorneys feared that at these low wages, they would not be able 

to render the service their clients deserved, leaving their clients with ineffective 

assistance of counsel.107 Nonetheless, the Court denied that theirs was a political 

boycott; insofar as they sought their own pecuniary gain, the Court instead classed 

their boycott as “economic,” and it refused to countenance the boycott on that 

ground.108 

It would be naïve to think that the firms boycotting law students do not 

have their own pecuniary interests in mind, however much they might also be moved 

by principle.109 In particular, they might worry about losing clients who disagreed 

with the students’ advocacy.110 As such, the firms’ boycott appears to be no different 

from the D.C. defense lawyers’.111 On the other hand, if each firm acted 

independently, there would be no collusion, and so no antitrust violation.112 (This is 

in contrast to the judges who signed open letters. They can be said to have acted “in 

combination.”113) 

But even if the boycotts private firms pursued involve no concerted action 

and do not arise in jurisdictions that prohibit employment discrimination on the basis 

of political advocacy, there may yet be First Amendment reasons to prohibit them. 

 
 105. See Voysey, supra note 76; Murphy, supra note 99. In the 187 nations that are 

members of the International Labor Organization (“ILO”) (and the United States is not one 

of them), Convention 111 offers protections from “any distinction, exclusion or preference 

made on the basis of . . . political opinion . . . .” Convention Concerning Discrimination in 

Respect of Employment and Occupation, June 25, 1985, ILO No. 111, 362 U.N.T.S. 31 

(emphasis added), https://normlex.ilo.org/dyn/nrmlx_en/f?p=NORMLEXPUB:12100:

0::NO::P12100_INSTRUMENT_ID:312256 [https://perma.cc/4255-J5E4]. 

 106. FTC v. Superior Ct. Trial Laws. Ass’n, 493 U.S. 411, 414–17 (1990); see 

supra text accompanying notes 42–45 for discussion of the case. 

 107. See supra note 42 and accompanying text. 

 108. Trial Laws. Ass’n, 493 U.S. at 426. 

 109. See, e.g., Katherine Franke, Good Luck Finding Legal Representation if You 

Support Palestine, THE NATION (Oct. 30, 2024), https://www.thenation.com/article/activism/

columbia-law-palestine-ethics/ [https://perma.cc/9UU6-XFXH] (suggesting that firms may 

decline to represent or hire individuals vocal in their support of Palestine because it is “bad 

for business”). 

 110. See, e.g., id.  

 111. Cf. Joshua D. Wright et al., Requiem for a Paradox: The Dubious Rise and 

Inevitable Fall of Hipster Antitrust, 51 ARIZ. ST. L.J. 293, 347–48 (2019) (describing DOJ 

efforts to enforce antitrust provisions as they relate to labor markets). 

 112. See Sherman Antitrust Act, 15 U.S.C. § 1 (forbidding the use of a “contract, 

combination . . . , or conspiracy”). 

 113. Id. 
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II. FIRST AMENDMENT VALUES 

A. Boycotts, Fairness, and Democracy 

In Part I, we saw that the law distinguishes among boycotts, prohibiting 

those whose ultimate aim is anticompetitive,114 or those that target “neutral” third 

parties.115 Still, many of the boycotts that the law countenances, and indeed upon 

which it bestows its highest constitutional protections,116 have more in common with 

mob violence than a daisy chain.117 This is because boycotts seek change through 

real or threatened injury. Thus, the court in NOW recognized that the boycotters 

“intended . . . the adverse economic impact of the boycott” with an eye to 

“caus[ing]” the boycott targets “to influence their legislators to support ERA 

ratification.”118 In other words, the boycotters deliberately inflicted pecuniary 

hardship in order to induce legislative change. 

In this respect, boycotts are importantly different from picketing, 

leafletting, handbilling, or other forms of protest that deploy only words or 

symbols.119 The latter are persuasive protests, seeking to change conduct by offering 

 
 114. See supra Subsection I.A.1. 

 115. See supra Subsection I.A.2. 

 116. See, e.g., FREDERICK SCHAUER, FREE SPEECH: A PHILOSOPHICAL INQUIRY 8 

(1982). 

 117. The practice of linking arms in peaceful protest, sometimes referred to a “daisy 

chain,” harkens back to Vassar College. Daisy Chain, VASSAR ENCYCLOPEDIA (2004), 

https://vcencyclopedia.vassar.edu/vassar-traditions/daisy-chain/ [https://perma.cc/A8YU-

8PD3]. For about 20 years, beginning in 1896, the school would select the 14 prettiest 

sophomores. Id. On graduation day, these young women would dress all in white and form 

two columns, each linked by a daisy chain, through which the graduating seniors processed. 

Id. But in 1916, the sophomore class rebelled against having its members subject to a beauty 

contest. Id. For the graduation that year, the entire sophomore class formed the daisy chain. 

See, e.g., id.; History of Daisy Chain, VASSAR MISCELLANY NEWS, Jun. 2, 1923, at 2 

https://newspaperarchives.vassar.edu/?a=d&d=miscellany19230602-01.2.19&e=-------en-

20--1--txt-txIN-------- [https://perma.cc/7WQ4-63L8]. The protest status of flowers was 

revived when, at a march to protest the Vietnam War, 17-year-old Jan Rose Kashmir was 

caught on film holding a chrysanthemum up to the mouth of a National Guardsman’s bayonet. 

Marc Riboud, Behind the Image: Protesting the Vietnam War with a Flower, MAGNUM, 

https://www.magnumphotos.com/newsroom/politics/behind-the-image-protesting-vietnam-

war-with-flower/ [https://perma.cc/GGV4-VRR3] (last visited Jan. 4, 2026). From there, 

“flower power” (a term first found in Allen Ginsburg’s “too long and particularly awful” 

poem, see How To Make a March/Spectacle, LIBERATION, Jan. 19, 1966, at 43; THEODORE 

ROSZAK, THE MAKING OF A COUNTER CULTURE 150 & n.10 (1969), caught on, and “daisy 

chain” has become a portmanteau for all kinds of peaceful protest. See, e.g., Robert D. 

McFadden, Threats and Responses: Overview; From New York to Melbourne, Cries for 

Peace, N.Y. TIMES (Feb. 16, 2003), https://www.nytimes.com/2003/02/16/nyregion/threats-

and-responses-overview-from-new-york-to-melbourne-cries-for-peace.html 

[https://perma.cc/QSV7-JL7M]. 

 118. Missouri v. Nat’l Org. for Women, Inc., 467 F. Supp. 289, 295 (W.D. Mo. 

1979), aff’d, 620 F.2d 1301 (8th Cir. 1980). 

 119. But cf. Bakery & Pastry Drivers & Helpers Loc. 802. v. Wohl, 315 U.S. 769, 

776–77 (Douglas, J., concurring) (“Picketing by an organized group is more than free speech, 

since it involves patrol of a particular locality and since the very presence of a picket line may 
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the target of the protest reasons to think their conduct wrong. They aim to bring the 

target around to the protesters’ position by appeal to their audience’s deliberative 

capacities. By contrast, coercive protests, like boycotts, aim to bring about a change 

in conduct or policy not by changing minds or hearts but instead by making it more 

costly for the protests’ target to persist in the conduct or policy the protest 

opposes.120 In this way, coercive protests “corrupt” their targets by inducing them to 

betray their own aims and adopt instead the aims of the boycotters.121 In short, 

persuasive protests aim to convince the target of the protest that they should change 

their conduct because it is the right thing to do. Coercive protests, by contrast, 

convince their target to change its conduct because changing conduct is the only 

way the target can avoid the cost or harm that the protest imposes.122 

Threats normally fall outside of the First Amendment’s coverage.123 But 

the law is curiously unmoved by the threats that boycotts involve. In this respect, as 

far as I can tell, the boycott cases are yet another place where the law’s free speech 

libertarianism has gone awry.124 More specifically, I believe that two considerations, 

neither ultimately satisfying, underpin the Court’s relatively lax attitude to boycotts’ 

threats. 

First, the law might have the laissez-faire thought that much is fair in 

business, including boycotts.125 After all, if consumers can refuse to buy on any 

grounds, surely they can refuse to buy on the principled ground animating the 

boycott. Second, boycotts are speech, as we have already seen. The zeal to protect 

free speech may have prompted courts to overlook boycotts’ more pernicious 

dimensions. I elaborate on each of these in turn. 

 
induce action of one kind or another, quite irrespective of the nature of the ideas which are 

being disseminated.”). 

 120. For cases discussing the difference between persuasive and coercive protests, 

see, for example, Sheet Metal Workers’ Int’l Ass’n, Loc. 15 v. NLRB, 491 F.3d 429, 438 

(D.C. Cir. 2007); 520 S. Mich. Ave. Assocs., Ltd. v. Unite Here Loc. 1, 760 F.3d 708, 720 

(7th Cir. 2014). 

 121. See Scott Altman, Are Boycotts, Shunning, and Shaming Corrupt?, 

41 OXFORD J. LEGAL STUD. 987, 989–90, 994–95 (2021). 

 122. Cf. Barbara J. Anderson, Comment, Secondary Boycotts and the First 

Amendment, 51 U. CHI. L. REV. 811, 824–25 (1984) (arguing that only persuasive protests, 

and not coercive protests, are entitled to First Amendment protection). 

 123. Virginia v. Black, 538 U.S. 343, 359 (2003) (“[T]he First Amendment permits 

a State to ban a ‘true threat.’” (quoting Watts v. United States, 394 U.S. 705, 708 (1969) (per 

curiam))). 

 124. For those critiquing expanding free speech protections on the ground that these 

protections bespeak illicit libertarian or laissez-faire commitments, see, for example, Leslie 

Kendrick, First Amendment Expansionism, 56 WM. & MARY L. REV. 1199, 1210–19 (2015); 

Robert Post & Amanda Shanor, Adam Smith’s First Amendment, 128 HARV. L. REV. F. 165, 

177–82 (2015); Jedediah Purdy, NeoLiberal Constitutionalism: Lochnerism for a New 

Economy, 77 LAW & CONTEMP. PROBS. 195, 198–203 (2014). See generally Amanda Shanor, 

The New Lochner, 2016 WIS. L. REV. 133, 135 n.5 (collecting citations). 

 125. See, e.g., Lawrence A. Alexander & Maimon Schwarzschild, Consumer 

Boycotts and Freedom of Association: A Comment on a Recently Proposed Theory, 22 SAN 

DIEGO L. REV. 555, 564 (1985) (describing and critiquing the position). 
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1. Is All Fair in Retail and Labor Markets? 

Consider a paradigmatic threat: “Your money or your life.” The mugger 

who says as much threatens to make their victim pay for something—the victim’s 

life—to which the victim already has a right. But the conduct a boycott threatens—

a refusal to buy—arguably does not deprive the seller of anything to which the seller 

is entitled. The boycotters’ money belongs to the boycotters, to do with as they 

choose. In general, consumers may snub any business they want, on lofty grounds 

(e.g., you employ sweatshop labor), frivolous grounds, or even discriminatory 

grounds.126 If a consumer may refuse to buy on any ground whatsoever then it would 

seem to follow that they may refuse to buy for the sake of advancing a political 

cause. 

But I am not so sure. The boycotter’s tactic is essentially this: “I will 

undertake, with others, a concerted refusal to buy to get you to do our bidding.” The 

fact that the seller has no right to the consumer’s business does not altogether obviate 

the troubling manipulation that boycotts involve. That manipulation is made 

troubling at least in part by the fact that even though it is true that the seller has no 

absolute right to the boycotter’s business, it might still be the case that the boycotter 

wrongs the seller by denying the seller business for the wrong reasons.127 Threats, 

even in this context, seem to deviate problematically from what interpersonal 

morality requires, and they should at least give us pause, even if we think the law 

should not prohibit them on this ground. 

That boycotts involve threats entails that they stand to wrong the seller. But 

they are also offensive to market norms, as I shall now suggest, and so they wrong 

all market participants. To see the point, consider that society is carved into different 

spheres—political, commercial, institutional, intimate, etc.—and a different 

distributive principle governs each.128 Thus, it is wrong to deny someone a good in 

a given sphere on the basis of a distributive principle different from the one proper 

to that sphere—for example, denying a candidate admission to one’s university 

because the candidate, in her personal statement, professes her love for the baseball 

team that is the admission officer’s nemesis.129 This is so even if the candidate would 

 
 126. See generally Bartlett & Gulati, supra note 6 (addressing the law’s disparate 

treatment of sellers, for whom discriminatory refusals to serve are prohibited under public 

accommodation laws, and customers, who are free to discriminate without violating any 

laws). 

 127. This is just one sense in which one can be wronged without having a 

corresponding right. For the master work on this topic, see generally NICOLAS CORNELL, 

WRONGS AND RIGHTS COME APART (2025) (arguing against the claim, pervasive in law and 

morality, that one can be wronged only if one's rights have been violated). 

 128. Cf. Deborah Hellman, A Theory of Bribery, 38 CARDOZO L. REV. 1947, 1971 

n.68 (2017) (describing the wrong of bribery as a transgression of spheres). See generally 

MICHAEL WALZER, SPHERES OF JUSTICE: A DEFENSE OF PLURALISM AND EQUALITY (1983) 

(arguing that an unequal distribution in each sphere is unproblematic so long as the sphere’s 

distributive principle is justified by its constitutive aims and so long as privilege in one sphere 

does not allow for undue domination in other spheres). 

 129. Perhaps it seems fanciful to think that one’s sports team allegiance would ever 

be relevant to anyone. As it happens, justices often appeal to just this analogy in discussing 

the wrong of discrimination. See, e.g., Bostock v. Clayton County, 590 U.S. 644, 661 (2020) 
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not have been admitted anyway because she failed to meet the criteria traditionally 

thought to be relevant to her suitability, on which she should have been judged (e.g., 

her grades and test scores). Where a candidate is denied admission only on the 

irrelevant fact of her baseball team allegiance—where she would have gained 

admission but for this factor—we might well say that she has been “robbed” of her 

opportunity to have a place in the entering class. Perhaps the notion of a robbery is 

merely metaphoric. After all, one cannot be robbed of something one never had in 

the first place. But something akin to robbery has indeed occurred: the candidate 

who would otherwise have been admitted has been denied not only the fair treatment 

every candidate deserves but also the material good she would have enjoyed had she 

been treated fairly (i.e., admission to the university). In the same vein, we might say 

that the second-place finisher in an Olympic event has been robbed of the gold medal 

where we suspect that the first-place finisher cheated. 

If it is right to think that admissions decisions and sports competitions 

should not be judged on criteria extraneous to the nature of the enterprise, then why 

not think the same is true in the marketplace? It follows that the business being 

boycotted only because of its owner’s ideological or political commitments is 

subject to the same kind of injury as the college applicant and Olympic athlete. The 

business owner had reason to rely on consumers’ basing their purchasing decisions 

on price-quality considerations—those that go to the nature of the product, the 

circumstances of its production, and the price at which it is sold.130 When consumers 

instead snub the owner because of characteristics that are not manifested in his 

business (e.g., campaign records reveal he supports an unpopular candidate, but 

there is no evidence of this in his store), he is robbed of transactions he ought to 

have enjoyed in just the way that the college applicant and second-place finisher are 

robbed of what they are owed. 

To be clear, many consumer boycotts would escape the charge that 

consumers ought not to base purchasing decisions on considerations extraneous to 

the nature of the business. For many boycotts are pursued precisely because 

consumers object to price–quality considerations: the grocer does not sell eggs from 

free-range chickens or he declines to transact with fairtrade suppliers or he engages 

in price gouging. Boycotts on these grounds go to the very considerations that ought 

to govern consumer decision-making.131 Further, even though these boycotts involve 

coercion, it is not of a morally problematic kind. As Scott Altman explains, exerting 

coercive pressure is wrong when it “corrupts”—that is, when it seeks to have the 

seller betray their convictions.132 But insofar as the seller who, say, buys sweatshop-

produced goods is motivated by profit maximization, there is nothing corrupting in 

conveying to him (as a boycott does) that those wares will not in fact maximize his 

 
(“Consider an employer with a policy of firing any woman he discovers to be a Yankees 

fan.”); id. at 660 (“Take an employer who fires a female employee for . . . supporting the 

wrong sports team.”); R.A.V. v. City of St. Paul, 505 U.S. 377, 416 (1992) (Stevens, J., 

concurring) (“[T]hreats [based on race or religion] may be punished more severely than 

threats against someone based on, say, his support of a particular athletic team.”). 

 130. See Waheed Hussain, Is Ethical Consumerism an Impermissible Form of 

Vigilantism?, 40 PHIL. & PUB. AFFS. 111, 135–38 (2012). 

 131. See id. at 122 n.16. 

 132. See Altman, supra note 121, at 992–94. 
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profits since they are not the wares a significant consumer base wants.133 In other 

words, a boycott of this kind responds to the profit-oriented reasons the seller has in 

the first place, rather than seeking to have him adopt different reasons. In this way, 

boycotts that object to the seller’s inventory or business operations are very different 

from boycotts motivated by features of the seller having nothing to do with his 

business. 

Further, retail boycotts distort markets in ways that affect not only sellers, 

but also other buyers. The seller who is forced to close shop because he has been 

snubbed on grounds irrelevant to what he sells deprives other putative buyers of his 

(possibly unique) wares, and his competitors may benefit unfairly from his exiting 

the marketplace. If only one seller is left behind, consumers are harmed in a second 

way—by the emergence of a monopoly.134 All of this goes to the anticompetitive 

concerns that underpin prohibitions on commercial boycotts.135 

One might think that political boycotts escape the foregoing concerns. But 

political boycotts have the potential to be at least as distorting, in more pernicious 

ways. Where political boycotts are effective, they stand to confer political victories 

in virtue of their participants’ market power, and not their political power. For 

example, when one jurisdiction enacts higher minimum wage laws and its large 

employers close the local factories and move them to a jurisdiction with lower 

mandatory pay, the employers undermine the jurisdiction’s political will. In that 

case, the employers affirmatively wrong the citizenry. But the situation is no better 

when the employers instead threaten factory closures to forestall a proposal to 

increase the minimum wage. If the threat is successful, the employers will have 

unfairly leveraged their market power to arrogate to themselves more political power 

than they are due. Other theorists have critiqued these dynamics, both generally136 

and with respect to boycotts in particular.137 Boycotts can be antidemocratic where 

they circumvent the political process and especially when they subvert outcomes 

that process would otherwise have produced. The Court has recognized as much, 

likening boycotting groups to “an extra-governmental agency, which prescribes 

rules for the regulation and restraint of interstate commerce, and provides extra-

judicial tribunals for determination and punishment of violations, and thus ‘trenches 

upon the power of the. . . legislature . . . .’”138 

 
 133. Cf. id. at 993–95 (arguing that boycotts aimed at getting an employer or seller 

to deviate from pure profit maximization does not threaten the employer or seller’s 

authenticity since the commitment to profit maximization is not a moral commitment). 

 134. See, e.g., Áine Doris, Do Monopolies Actually Benefit Consumers?, CHI. 

BOOTH REV. (Oct. 13, 2021), https://www.chicagobooth.edu/review/do-monopolies-actually-

benefit-consumers [https://perma.cc/X43J-8CE9] (noting that monopolies are generally 

considered bad for consumers). 

 135. For a general account of the way “wronging[s]” in the marketplace can arise 

without corresponding rights, see generally Nicolas Cornell, Competition Wrongs, 129 YALE 

L.J. 2030 (2020). 

 136. See Thomas Christiano, The Uneasy Relationship Between Democracy and 

Capital, 27 SOC. PHIL. & POL’Y 195, 198–204 (2010). 

 137. Hussain, supra note 130, at 118–21. 

 138. Fashion Originators’ Guild of Am., Inc. v. FTC, 312 U.S. 457, 465 (1941) 

(quoting Addyston Pipe & Steel Co. v. United States, 175 U.S. 211, 242 (1899)); see also 
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Those who champion boycotts even when they exert economic pressure 

and have anticompetitive effects say things like, “[T]here are areas of our economic 

and political life in which the precepts of antitrust must yield to other social 

values.”139 But the truth may be exactly the opposite: there are areas of our political 

life in which certain economic tactics should not be brought to bear—one should not 

get to win political outcomes by leveraging one’s enhanced market power. 

None of this changes when the boycott arises in the labor, rather than the 

retail, market. If anything, given that there are many more job seekers than 

employers, employers already enjoy outsized market power.140 In this respect, 

boycotts undertaken by employers are worse than boycotts undertaken by buyers: 

the counterpart to the consumer boycott is the laborers’ strike, not the employers’ 

boycott. Consumers may need to resort to concerted efforts to wield the power of 

the purse to counteract the greater market leverage that sellers wield. But employers, 

so to speak, are the purse. 

2. Political Boycotts and the Zeal for Free Speech 

The foregoing offers reasons to question the assumption that all is fair in 

the retail or labor marketplace. Boycotts can in fact be manifestly unfair and 

antidemocratic. Do matters change when the boycott is accompanied by speech 

addressed to the public, alerting it to the political cause the boycott pursues? 

According to the boycott jurisprudence, the answer is “yes.”141 Courts ruling on the 

permissibility of political boycotts seem to be in thrall to the boycotts’ 

communicative dimensions and extend First Amendment protections to these 

boycotts as a result.142 

Thus, the Supreme Court has said that even speech “intended to exercise a 

coercive impact . . . does not remove [it] from the reach of the First Amendment.”143 

Accordingly, in Claiborne, the Court protected the NAACP boycott organizers’ 

publishing the names of the Black community members who had violated the 

 
FTC v. Superior Ct. Trial Laws. Ass’n, 493 U.S. 411, 442 (1990) (Brennan, J., dissenting) 

(“[A] typical boycott functions by transforming its participants into a single monopolistic 

entity that restricts supply and increases price.” (emphasis omitted) (citing In re Superior Ct. 

Trial Laws. Ass’n, 107 F.T.C. 510, 572–574 (1986))). 

 139. Milton Handler, Recent Antitrust Developments, 71 YALE L.J. 75, 88 (1961). 

 140. The 2022 Census estimates that there are 8 million employers in the United 

States, 2022 Economic Census First Look, U.S. CENSUS BUREAU (Jan. 25, 2024), 

https://www.census.gov/newsroom/press-releases/2024/2022-economic-census-first-

look.html [https://perma.cc/C7N4-GPUW], a vastly smaller number than the 171 million 

people in the U.S. workforce, Employment Situation News Release, U.S. BUREAU OF LAB. 

STAT. (Jan. 25, 2024), https://www.bls.gov/news.release/archives/empsit_11202025.htm 

[https://perma.cc/SS7B-79EC].  

 141. See infra text accompanying notes 143–47. 

 142. See infra text accompanying notes 143–50. But cf. Josh Halpern & Lavi M. 

Ben Dor, Boycotts: A First Amendment History, 47 HARV. J.L. & PUB. POL’Y 95, 165 (2024) 

(reviewing the history of boycotts from the time of the founding and casting “serious doubt 

on the notion . . . that American legal history enshrines a fundamental, First Amendment right 

to boycott”). 

 143. Org. for a Better Aus. v. Keefe, 402 U.S. 415, 419 (1971). 
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boycott by shopping at the white-owned businesses.144 The Court recognized that 

the tactic aimed to exert “social pressure and the threat of social ostracism.”145 Still, 

even these efforts “sought to bring about political, social, and economic change.”146 

Similarly, in Noerr, where railroad companies deliberately sought to “destroy the 

truckers as competitors for the long-distance freight business,” the Court held that 

their tactics were protected by the First Amendment’s right to petition.147 

The free speech values in the existing boycott cases reside entirely on the 

boycotter’s side.148 In Claiborne, white business owners were subject to a boycott 

because of their business practices (a refusal to hire Black employees), not their 

speech.149 This was also the case in Organization for a Better Austin v. Keefe.150 

There, Black homeowners undertook a social boycott by distributing pamphlets 

outside the home of a white real estate agent to alert his neighbors that he engaged 

in “blockbusting” in an effort to prompt his neighbors to shun him.151 Again, there 

is no evidence that the real estate agent sought to exclude Black people as a matter 

of expressing anything.152 More generally, in all of the cases where the Court has 

found that a boycott warrants First Amendment protection, only the boycotters were 

 
 144. See NAACP v. Claiborne Hardware Co., 458 U.S. 886, 903–04, 909–10 

(1982). 

 145. Id. at 909–10 (internal quotation marks omitted). 

 146. Id. at 911. 

 147. E. R.R. Presidents Conf. v. Noerr Motor Freight, Inc., 365 U.S. 127, 138 

(1961); see United Mine Workers v. Pennington, 381 U.S. 657, 670 (1965). The caselaw here 

is puzzling. If First Amendment values trump the coercive and sometimes anticompetitive 

aim of boycotts in the cases cited in the text accompanying this note, why do they not also do 

so when it comes to secondary boycotts, as in Longshoremen, where the dock workers refused 

to unload Russian cargo as a statement of protest against Russia’s invasion of Afghanistan? 

See Int’l Longshoremen’s Ass’n, AFL-CIO v. Allied Int’l, Inc., 456 U.S. 212, 214–15,  

222–23 (1982); supra text accompanying notes 52–55. The answer cannot be that the 

secondary targets are neutral with respect to the underlying conflict whereas the primary 

targets deserve it. For one thing, it is not at all clear that, say, the truckers in Noerr deserved 

to be targeted by the railroad companies. See Noerr Motor Freight, 365 U.S. at 128–31. For 

another, this rationale would rest on a kind of viewpoint discrimination, which the law 

manifestly forbids. See, e.g., Rosenberger v. Rector & Visitors of Univ. of Va., 515 U.S. 819, 

829 (1995). 

 148. There is some debate about whether the First Amendment is meant to protect 

only the speech accompanying the boycott or the boycott itself. See Halpern & Dor, supra 

note 142, at 162–63, 162 nn.267–68 (describing the positions in the debate and collecting 

sources). 

 149. The Court offers a long description of the boycott campaign that makes clear 

that the white merchants were not seeking to express anything in refusing to hire Black clerks. 

See Claiborne, 458 U.S. at 898–906. 

 150. 402 U.S. 415 (1971). 

 151. Id. at 416–17. 

 152. The Court recounts that the real estate agent sought to induce white flight in 

order to have white homeowners enlist him to sell their homes—a purely pecuniary motive. 

See id. at 416 (describing “panic peddling”). 
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issuing political speech; their targets were not singled out because of any cause or 

message the targets were aiming to communicate.153 

But this is precisely where the boycott of law students differs from the 

existing boycott cases. When firms or judges boycott job applicants because of the 

applicants’ speech, there are free speech values on both sides.154 Refusing to hire 

individuals because of their speech has obvious chilling effects.155 Still, it is worth 

elaborating on just how pernicious those effects are when it comes to law students’ 

political advocacy. 

B. Boycotting Law Students Specially Offends First Amendment Values 

At the turn of the millennium, Ralph Nader, the one-time third-party 

presidential candidate, gave a talk at Harvard Law School.156 As one attendee 

recalls, Nader pointedly asked the students why their counterparts pursuing doctoral 

degrees in the Arts and Sciences could attend Harvard tuition-free while the law 

students graduated with tens, if not hundreds, of thousands of dollars of debt.157 Was 

it because Harvard could not afford to subsidize the education of its law students? 

No, that couldn’t be right, given Harvard’s enormous endowment.158 Instead, Nader 

 
 153. I have argued as much with respect to Claiborne and Keefe. See text 

accompanying notes 148–52. The other Supreme Court cases involving boycotts pursued for 

political ends have fact patterns similar to Claiborne—they involve boycotts whose targets 

have allegedly engaged in racist acts but there is no indicating that the racist acts were pursued 

for expressive ends. See Jones v. State Bd. of Educ., 397 U.S. 31, 31–32 (1970) (explaining 

that a student was indefinitely suspended for urging a boycott of a university that allegedly 

engaged in racist acts; no claim that university’s complicity in racism was intended to convey 

a message); Johnson v. Mississippi, 421 U.S. 213, 215 (1975) (involving urged boycott of 

businesses for racially discriminatory employment practices); cf. Talley v. California, 

362 U.S. 60, 61 (1960) (involving prosecution for distributing a leaflet urging a boycott (not 

a boycott case) where leaflet protested businesses for refusing to hire minorities). 

 154. I elaborate on the nature of the conflict below. See infra note 183 and 

accompanying text. 

 155. Scott Altman offers a robust and highly persuasive discussion of the 

consequences of boycotting employees on the basis of their speech, drawing out the 

possibility that a boycott might not only chill speech but also increase affective polarization. 

See Scott Altman, Hiring and Firing Based on Political Views 11–14 (USC Sch. of L. Legal 

Studs. Rsch., Working Paper No. 2508, 2025), https://ssrn.com/abstract=5135350 

[https://perma.cc/7G3E-QFQG]. 

 156. Imtiyaz H. Delawala, Social Justice Key to Law, Nader Says, THE HARV. 

CRIMSON (Nov. 1, 1999), https://www.thecrimson.com/article/1999/11/1/social-justice-key-

to-law-nader/?page=2 [https://perma.cc/D5ZW-RZLS]. 

 157. As told to me by Nicolas Cornell, HLS 2010. Nader has said similar things in 

other speeches at Harvard. See, e.g., Chris Szabla, Nader Criticizes Corporate Influence at 

Law Schools, HARV. L. REC. (Feb. 21, 2008), https://hlrecord.org/nader-criticizes-corporate-

influence-at-law-schools [https://perma.cc/A924-AG9Y] (“Students . . . are under immense 

financial pressure to accept lucrative opportunities from firms . . . . ‘Why are students paying 

full tuition’ . . . when ‘the [Harvard] law school endowment alone is over a billion 

dollars?’ . . . Financial pressure place[s] students at odds with the reasons they chose to attend 

law school and the ideals the law school itself should espouse.”). 

 158. See Celia R. D’Arms, Nader Criticizes Law School's Excessively 'Corporate' 

Focus, HARV. CRIMSON (Nov. 9, 2017, at 15:17 ET), https://www.thecrimson.com

/article/2017/11/9/nader-criticizes-corporate-law/ [https://perma.cc/V9KP-D9K7].  
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hypothesized that the system needed starving law school graduates; only then could 

it produce the great numbers of newly minted lawyers needed to keep the corporate-

servicing legal machine running.159 

Nader’s remarks may have involved some amount of hyperbole. But they 

nonetheless provide a window into the ways law firms already interact (Nader might 

say “collude”) with law schools to groom future generations of minions to corporate 

interests. Reflecting on his own time as a student at Harvard, Nader recalled that he 

and his peers could “learn about collapsing corporations, but nothing about 

collapsing tenements. We had a course called creditors’ rights—not debtors 

remedies. We had a course called landlord tenant. We kept waiting to get to the 

tenant.”160 This part of legal education was meant to quash students’ aspirations for 

lofty careers in the law or, as Duncan Kennedy’s “Little Red Book” described it, it 

was “training for willing service in the hierarchies of the corporate welfare state.”161 

Nader also described the ways law schools influence students’ beliefs and 

behaviors outside the classroom, like weeding out compassion for the downtrodden.  

“When I was at the law school,” Nader writes, “you’d be at the dorms, 

and go eat at Harkness Commons and go to Langdell Hall. Going to 
Harvard Square was a [sic] like a trip abroad. It was extremely 

parochial. . . . But the law school knew what it was doing. The law 

school wanted us to become sharp by becoming narrow.”162 

Nader’s and Kennedy’s reflections powerfully evoke the role legal 

education plays in creating handmaids for law firms. But that is just one side of the 

coin. Courses, professors, classmates, and the law school culture can also imbue 

students with a reverence for law as a tool for positive social change. Law schools 

educate their students not only in the law as it is, but the law as it should be.163 

 
 159. “‘What is the purpose of the Harvard Law School?’ Nader asked. ‘You know 

who knows? The corporate giants. They know exactly what the purpose is. It is to provide 

endless relays of lawyers to service their interests, who justify not taking their conscience to 

work.’” Harvard Law School Services Corporate Power, Gives Corporate Criminals and 

War Criminals Ovations, Nader Says, CORP. CRIME REP. (Sep. 14, 2015, at 05:37 MT), 

https://www.corporatecrimereporter.com/news/200/harvard-law-school-services-corporate-

power-gives-corporate-criminals-and-war-criminals-ovations-nader-says/ 

[https://perma.cc/6ZHP-SRNM]. For a more general critique of law school education for 

instilling in students not a commitment to justice but instead doctrines aimed at protecting 

power, privilege, and property, see generally DUNCAN KENNEDY, LEGAL EDUCATION AND THE 

REPRODUCTION OF HIERARCHY: A POLEMIC AGAINST THE SYSTEM (1983) (informally called 

“The Little Red Book”). 

 160. Harvard Law School Services Corporate Power, Gives Corporate Criminals 

and War Criminals Ovations, Nader Says, supra note 159. 

 161. KENNEDY, supra note 159, at i. 

 162. Harvard Law School Services Corporate Power, Gives Corporate Criminals 

and War Criminals Ovations, Nader Says, supra note 159. For a more recent overview of the 

way law schools fail the idealist aspirations of their students, see Tiffany D. Atkins, 

#ForTheCulture: Generation Z and the Future of Legal Education, 26 MICH. J. RACE & L. 

115, 138–49 (2020). For reform proposals, see id. at 160–69; Amna A. Akbar, Law’s 

Exposure: The Movement and the Legal Academy, 65 J. LEGAL EDUC. 352, 371–73 (2015). 

 163. DEANS STEERING COMM., ASS’N AM. L. SCHS., STATEMENT ON THE VALUE OF 

A LEGAL EDUCATION, https://www.aals.org/wp-content/uploads/2014/09/Statement-on-the-
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Further, much of what counts as positive social change comes from the students’ 

own convictions.164 

In the decades after Nader was a student (he graduated in 1958),165 law 

school students agitated against the machine. The 1960s saw protesting Yale 

students camped in the Law School quad, demanding, among other things, greater 

participation in governance of the school and more diversity—the latter remaining 

a cause for activism through the next 60 years.166 In the 1970s, student protests 

centered around the Vietnam War.167 In the ‘80s and ‘90s, students protested against 

Apartheid168 and in favor of gay rights.169 When I was at law school, student activism 

centered around “Don’t Ask Don’t Tell.”170 Then attention turned to broader 

 
Value-of-a-Legal-Education.pdf [https://perma.cc/CMN2-LPCA] (last visited Jan. 24, 2026) 

(“Law school empowers students to become agents of change because it teaches students 

about the legal system of the United States, a system that has the seeds of change built into 

its structure. . . . sometimes [lawyers] seek to change the law to improve our society and 

increase prosperity.”). 

 164. See infra text accompanying notes 165–72. 

 165. See Mark Green, How Ralph Nader Changed America, THE NATION (Dec. 1, 

2015), https://www.thenation.com/article/archive/how-ralph-nader-changed-america/ 

[https://perma.cc/CV4N-C4RK]. 

 166. See Laura Kalman, The Dark Ages, in HISTORY OF YALE LAW SCHOOL: THE 

TERCENTENNIAL LECTURES 154, 158–160 (Anthony Kronman ed., 2004). 

 167. See, e.g., Murray Schumach, 73 Are Suspended In Campus Sit-ins; Mark Rudd 

Is Among Those Disciplined by Columbia, N.Y. TIMES (June 6, 1968), 

https://www.nytimes.com/1968/06/06/archives/73-are-suspended-in-campus-sitins-mark-

rudd-is-among-those.html [https://perma.cc/FF9G-N4ZB]. 

 168. See, e.g., Anjali Cadambi, Harvard University Community Campaigns for 

Divestment from Apartheid South Africa, 1977-1989, GLOBAL NONVIOLENT ACTION 

DATABASE (Sep. 19, 2010), https://nvdatabase.swarthmore.edu/content/harvard-university-

community-campaigns-divestment-apartheid-south-africa-1977-1989 [https://perma.cc/G5J

N-EKNF] (describing 1985 Harvard law student campaign against Apartheid). 

 169. See, e.g., Clara Franklin, From the Archives: Pride Month, CAVALIER DAILY 

(June 23, 2025), https://www.cavalierdaily.com/article/2025/06/from-the-archives-pride-

month [https://perma.cc/BJ8G-8AEW] (summarizing an article from 1984 reporting that law 

students authored a petition urging that law school adopt policy prohibiting discrimination on 

the basis of sexual orientation). 

 170. Military recruiters insisted on interviewing on campus, even though they 

refused to sign on to the school’s anti-discrimination policy—a refusal that formed the basis 

of the Supreme Court decision, Rumsfeld v. F. for Acad. & Institutional Rts., Inc., 547 U.S. 

47, 51 (2006). 
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LGBTQ+ rights,171 police brutality,172 and Black Lives Matter.173 More recent 

agitation has focused on student speech on campus.174 And then in 2023, that focus 

became even more acute as law school activism turned to the Israel–Hamas War.175 

It is not hard to imagine that all of this contestation—no matter its subject 

matter—plays an important role in students’ intellectual and political 

development.176 The conception they come to adopt of the law as it should be is 

shaped not only by what they learn in the classroom but also by what they learn from 

their peers. Students also refine useful advocacy skills through debating their 

classmates.  

The idealism of law students—the belief that law can be a force for change 

for the good—is a boon to society; one might even say that it is among the conditions 

of legitimacy for law schools’ existence, especially where the schools receive public 

funding. One hopes that idealism serves as a counterweight to the hegemonic forces 

that private law firms play a part in sustaining.177 

Nader condemned the implicit role law schools played in stamping out 

idealism,178 and his critique implicates the firms that withdrew job offers from 

students who had been vocal about the Israel–Hamas War. The fear is that the 

intense pressure to secure a law firm job post-graduation will greatly chill political 

discourse within the law school’s halls. That fear may well have been realized: in 

 
 171. See, e.g., Patricia Snider, Law Students Protest Commencement Speaker, 

MICH. DAILY (May 14, 2011), https://www.michigandaily.com/uncategorized/law-school-

commencement-sees-protests/ [https://perma.cc/7DSV-ULVV] (describing how 50 

graduating Michigan law students walked out of their Commencement to protest the invitation 

of a commencement speaker, Rob Portman, a Republican Senator who publicly opposed gay 

marriage). 

 172. See, e.g., Vernon Clark, Penn Law Students Stage Quick, Quiet Ferguson 

Protest, PHIL. INQUIRER (Dec. 2, 2014, at 14:20 ET), https://www.inquirer.com/news/penn-

law-students-stage-quick-quiet-ferguson-protest-20141202.html [https://perma.cc/473N-

BL32]. 

 173. See, e.g., Tammy Kempfert, No Justice. No Peace, UNIV. WIS. GARGOYLE 

(Sep. 17, 2020), https://gargoyle.law.wisc.edu/2020/09/no-justice-no-peace/ 

[https://perma.cc/82PC-A4XP]. 

 174. See, e.g., Eda Aker & Philip Mousavizadeh, Yale Law Students Protest Anti-

LGBTQ Speaker, Armed Police Presence Triggers Backlash, YALE DAILY NEWS (Mar. 15, 

2022, at 02:14 MT), https://yaledailynews.com/blog/2022/03/15/yale-law-students-protest-

anti-lgbtq-speaker-armed-police-presence-triggers-backlash/ [https://perma.cc/U9JJ-

BKAW]. 

 175. See, e.g., S. Mac Healey & Saketh Sundar, HLS Students Hold Langdell 

Library ‘Study-in’ to Protest War in Gaza, HARV. CRIMSON (Oct. 18, 2024), 

https://www.thecrimson.com/article/2024/10/18/harvard-law-gaza-study-in/ 

[https://perma.cc/CZ45-4MHE]; Emma Hall, UC Davis law students protest suspension of 

group supporting Palestine, SACRAMENTO BEE (Apr. 3, 2025, at 15:43 MT), 

https://www.sacbee.com/news/local/article303337031.html [https://perma.cc/46NP-ZQBE]. 

 176. Cf. Mahanoy Area Sch. Dist. v. B.L., 594 U.S. 180, 190 (2021) (“America’s 

public schools are the nurseries of democracy. . . . This free exchange [of ideas] facilitates an 

informed public opinion, which, when transmitted to lawmakers, helps produce laws that 

reflect the People’s will.”). 

 177. See, e.g., KENNEDY, supra note 159, at 121. 

 178. See supra text accompanying notes 159–60.  
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May, 2024, Harvard Law Review (“HLR”) pulled a piece entitled, The Ongoing 

Nakba: Towards a Legal Framework for Palestine after it had gone through several 

rounds of edits.179 HLR quashed the piece not because of “any substantive or 

technical aspects” of the article, but instead because some of its editors worried that 

“the piece might provoke a reaction from members of the public who might in turn 

harass, dox, or otherwise attempt to intimidate our editors, staff, and HLR 

leadership.”180 

The fear of chilling extends to what students will or won’t say not just about 

the situation in the Middle East, but also about any politically sensitive topic. The 

law firms at which students seek employment are massive, with a huge number of 

practice areas and clients around the globe.181 Sincerely or pretextually, a firm can 

point to values it or its clients hold with which student speech allegedly conflicts. 

This would be troubling enough if the firm opposed the speech on purely ideological 

grounds. But one worries that at least sometimes it will be the firm’s pecuniary 

interests that drive its hiring decisions. It will refuse to hire someone not because 

many of the firm’s partners, or even many of its clients, harbor genuine convictions 

that conflict with the candidate’s, but instead because many of the firm’s clients’ 

financial interests are disserved by the candidate’s positions. Thus, for example, a 

candidate who had spent time advocating on behalf of worker rights might find 

themselves blackballed at a firm representing employers who would lose money 

were those employers’ workers to unionize, even if the firm did not address labor 

law issues. It would be rational for students fearing this outcome to constrain their 

political advocacy. 

Nor would it be only students going into private practice whose intellectual 

formation would be stunted. (The top large law schools send close to two-thirds of 

their students into private practice.182) The entire law school body suffers if a sizable 

 
 179. Rabea Eghbariah, The Harvard Law Review Refused to Run This Piece About 

Genocide in Gaza, THE NATION (Nov. 21, 2023), https://www.thenation.com/article/archive/

harvard-law-review-gaza-israel-genocide/ [https://perma.cc/Z8BP-SAYS] (describing how 

Harvard Law Review withdrew an offer to publish an article addressing the Nakba for fear 

that its editors would be subject to social and professional retaliation). 

 180. Id. Consider too the associate at Sidley Austin who posted content on social 

media expressing concern over a letter to law schools the firm had signed. She wrote that the 

letter “could have a ‘chilling effect’ on lawyers who are critical of the Israeli government.” 

She was terminated the next day. See David Thomas, Divisions Mount Over US Law Firms’ 

Response to Israel-Hamas War, REUTERS (Nov. 14, 2023, at 14:54 MT), 

https://www.reuters.com/legal/legalindustry/divisions-mount-over-us-law-firms-response-

israel-hamas-war-2023-11-14/ [https://perma.cc/FP7P-2JXG]. 

 181. See, e.g., Davis Polk & Wardwell LLP, CHAMBERS & PARTNERS, supra note 

89; Foley & Lardner LLP, VAULT, https://vault.com/company-profiles/law/foley-lardner-llp 

[https://perma.cc/XT6S-TH33] (last visited Jan. 11, 2026). 

 182. See, e.g., Recent Employment Data, HARV. L. SCH., 

https://hls.harvard.edu/career-planning/recent-employment-data/ [https://perma.cc/22CE-

VBHA] (last visited Jan. 11, 2026); ABA Summary Page, GEO. L., 

https://www.law.georgetown.edu/wp-content/uploads/2023/04/L22-ABA-Summary-

Page.pdf [https://perma.cc/AV6P-J38P] (last visited Jan. 11, 2026); Employment Data for 

Recent Graduates, N.Y.U. L., https://www.law.nyu.edu/careerservices/employmentstatistics 

[https://perma.cc/9Q3V-LHHC] (last visited Jan. 11, 2026). 
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proportion of students feel stymied in their ability to speak freely because those 

students willing to engage in discourse will lack the breadth and diversity of 

interlocutors they would have had had their peers not been restrained. Law school 

discourse would turn sterile, as cagey students refused to lay their convictions on 

the line in an effort to preserve an anodyne record for the job market. And without 

active opposition to the positions law firms prefer, students might come to believe 

that those positions are more widely shared than they in fact are. This would distort 

students’ sense of their own ideological commitments—students whose views 

differed from those characterizing most large law firms might be even less likely to 

speak out for fear they would be seen as more radical than they are. The boycott 

might have the further effect of discrediting their speech, given the esteem lawyers 

and judges already enjoy.183 So we might end up with half-hearted support for 

positions consonant with the law firms’ “values,” voiced by students who didn’t 

necessarily endorse those values but wanted to be on record having done so. And 

few other students would seek to contest those values, as those who harbored 

opposing views might self-censor, having come to believe that their views were 

more fringe than they are. The resulting environment would be devoid of the 

impassioned advocacy that enlivens the student experience and sometimes awakens 

individuals to issues of justice they had previously ignored. 

Because such an environment would diminish students’ attention to 

injustice, its effects would extend beyond the students’ own intellectual and 

conscientious impoverishment. Insofar as the interests law firms represent 

correspond to those that already enjoy greater wealth and political power, the 

interests law students, in their self-suppression, would fail to champion would be 

those on the other side—the interests of those who are less wealthy and less 

politically powerful. The disempowered might find that they had lost a mighty set 

of voices for their cause. One wonders whether this isn’t precisely the result law 

firms seek in refusing to hire student activists and in publicizing the reasons for their 

refusal. 

III. BANNING BOYCOTTS? 

I argued above that the judges’ and law firms’ boycotts threaten free speech 

at least as much as they embody it. In other words, a boycott of law students because 

 
 183. One might understand the firms’ and judges’ speech in the way that Catharine 

MacKinnon, and then Rae Langton, understand the speech in pornography—as speech that 

silences because it undermines the credibility of the speaker. See CATHARINE MACKINNON, 

FEMINISM UNMODIFIED: DISCOURSES ON LIFE AND LAW 156 (1987); Rae Langton, Speech Acts 

and Unspeakable Acts, 22 PHIL. & PUB. AFF. 293, 318–21 (1993). My thought is that, because 

the judges and firms are so revered already, see KENNEDY, supra note 159, at 41 (describing 

how lawyers are treated “as among the elite of the nation”), their public shunning of the 

protesting law students does more than chill others’ speech. It makes the speech of the 

students courageous enough to continue speaking disreputable—after all, it is speech 

apparently so vile that the leading lights of the law would take the drastic step of firing, or 

refusing to hire, those who would dare utter it. Chilling speech through threats of 

nonemployment is one way of silencing students; undermining the force of their words is 

another. Each of these sets up a conflict between the boycotters’ speech rights and the 

students’, similar to the “conflict . . . between pornographer’s right to speak and women’s.” 

Langton, supra, at 329.  
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of the students’ speech involves a genuine clash of free speech values.184 The 

employers seek to communicate that they condemn the protesters’ speech.185 The 

protesters seek to communicate that they condemn the protest’s target. To permit the 

boycott may silence the protesters; to forbid the boycott may silence the employers. 

How should the law resolve the conflict? And what informal norms should govern 

it? This Part aims to make progress on each of these questions. 

A. Free Speech Doctrine Permits Much Silencing of Speech 

How should the law handle an exercise of free speech rights that threatens 

to silence others’ speech? In other areas that involve free speech values on both 

sides, the law paradoxically tends to favor the party that stands to chill speech.186 

The Court’s campaign finance jurisprudence is paradigmatic here. In cases where a 

party brings suit challenging a law seeking to equalize political power by placing 

limits on the amount of money one can spend on political speech, the Court 

resolutely balks, referring to the notion that the law may seek to level the playing 

field as “wholly foreign to the First Amendment.”187 More specifically, the Court 

conceives of equalizing measures as “deny[ing] one person, say, Peter, the full 

strength of his voice in order to enhance the voice of Paul, for Paul’s sake.”188 

 
 184. I focus here on cases where the employer publicly discloses the principle 

underpinning their refusals to hire. See, e.g., Letter from Branch, Ho & Solomson to Shafik, 

supra note 2; Winston & Strawn Statement Regarding Law Student Post on the Hamas 

Terrorist Attacks Against Israel, BUS. WIRE (Oct. 10, 2023, at 17:29 ET), 

https://www.businesswire.com/news/home/20231010192191/en/Winston-Strawn-

Statement-Regarding-Law-Student-Post-on-the-Hamas-Terrorist-Attacks-Against-Israel 

[https://perma.cc/6R9C-XZBM]. But it is worth noting that not all of the employee boycotts 

can be said to include political statements. Indeed, at least some of the rescission decisions 

were undertaken with no accompanying public speech at all. Thus, for example, Foley & 

Lardner communicated by private phone call when it withdrew a job offer from Jinan 

Chehade on the basis of her pro-Palestinian speech; it did not even put its withdrawal in 

writing. See Javaid, supra note 10. It then offered a public statement only when contacted by 

the Washington Post for comment. See id. Boycotts unaccompanied by speech that informs 

the public of the reason for the boycott can hardly be said to warrant free speech protection. 

 185. One might see the refusal to hire as separable: the employers’ can convey their 

condemnation without seeking to act on it. I am sympathetic to this thought. Still, there is 

some precedent for the idea that boycotts represent a way of communicating the seriousness 

of one’s support for the boycott’s underlying message. See, e.g., Missouri v. Nat’l Org. for 

Women, Inc., 467 F. Supp. 289, 295 (W.D. Mo. 1979), aff’d, 620 F.2d 1301 (8th Cir. 1980) 

(describing the boycott as a way of signaling the strength of the boycotters’ commitment to 

their cause and enhancing its visibility); FTC v. Superior Ct. Trial Laws. Ass’n, 493 U.S. 411, 

441 (1990) (Brennan, J., concurring in part and dissenting in part) (understanding the boycott 

as a way of appealing to voters, whose sympathy might allow legislators, already supportive 

of the boycotters’ cause, to accede to the boycotters’ request without fear of losing political 

support). 

 186. See infra text accompanying notes 187–88. 

 187. Buckley v. Valeo, 424 U.S. 1, 48–49 (1976) (per curiam); see McCutcheon v. 

FEC, 572 U.S. 185, 193 (2014) (plurality opinion); Ariz. Free Enter. Club’s Freedom Club 

PAC v. Bennett, 564 U.S. 721, 749 (2011); Davis v. FEC, 554 U.S. 724, 742 (2008). 

 188. Eric W. Orts & Amy J. Sepinwall, Collective Goods and the Court: A Theory 

of Constitutional Commodification, 97 WASH. U. L. REV. 637, 661 (2020); see also Citizens 

United v. FEC, 558 U.S. 310, 340–41 (2010) (“By taking the right to speak from some and 
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The Court’s conception is misguided; its view depends on its having 

misconstrued the relevant baselines. On the Court’s way of thinking, and in the 

absence of the challenged regulation, Peter and Paul both get to speak. The 

regulation then has the effect of targeting Peter in order to help Paul; Peter is 

muzzled, and this is for Paul’s sake.189 But contrary to the Court’s picture, we can 

instead see the preregulation situation as one where Peter’s speaking already 

interferes with Paul’s. Peter’s extra expenditures, when they are sufficiently large, 

function to drown out Paul’s voice. It is as if Peter has chosen to speak through a 

megaphone. On this way of thinking, Peter is muzzling Paul, and the law steps in to 

remove the muzzle. 

Given the way the Court conceptualizes speech in the campaign finance 

cases, it seems likely that a free speech challenge to the employers’ boycott would 

also fail. The Court would reason that forbidding the boycotts would be an effort to 

deprive the employers of their own free speech rights just for the sake of lending 

additional voices to the law students’ speech (i.e., the voices of those who will 

refrain from protesting because they hope to be hired by the boycotting employers). 

So on the Court’s view, the employers would likely prevail. But again, the Court’s 

picture of where the entitlements lie may well be mistaken. Employers’ ability to 

say whatever they will does not in fact depend on their undertaking the boycott. 

They can issue innumerable statements condemning the students’ speech. And given 

their extensive resources, they can disseminate that speech loudly, both far and wide. 

Their refusals to hire—and not their speech—muzzles the law students. Forbidding 

them from boycotting law students removes the muzzle, all the while leaving their 

speech intact. 

Nor is that all to be said in favor of finding against a party whose speech 

threatens to silence others. The Peter-and-Paul construal imagines the speech 

conflict as a contest between two sets of individual rights. But one might instead 

conceive of political speech as a collective good.190 The Supreme Court sometimes 

describes political speech in just this way, protecting it not for the sake of speaker 

autonomy but instead for the sake of the polity as a whole.191 In its foremost 

campaign finance case, the Court said that citizens must have access to the widest 

range of views in order to achieve the most informed electoral outcomes.192 

Producing these outcomes was crucial not for individual welfare or self-

 
giving it to others, the Government deprives the disadvantaged person or class of the right to 

use speech to strive to establish worth, standing, and respect for the speaker’s voice.”). 

 189. See Citizens United, 558 U.S. at 340–41. 

 190. See Orts & Sepinwall, supra note 188, at 661–62. 

 191. Thus, the famous phrase in N.Y. Times Co. v. Sullivan, 376 U.S. 254, 269 

(1964), that “the First Amendment . . . . ‘was fashioned to assure unfettered interchange of 

ideas for the bringing about of political and social changes desired by the people.’” (quoting 

Roth v. United States, 354 U.S. 476, 484 (1957)). One can find a similar statement in 

Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555, 586–87 (1980) (Brennan, J., 

concurring in the judgment). 

 192. Buckley, 424 U.S. at 48–49; see, e.g., David R. Ortiz, The First Amendment 

and the Limits of Campaign Finance Reform, in THE NEW CAMPAIGN FINANCE 

SOURCEBOOK 91, 92 (2005); Sanford Levinson, Regulating Campaign Activity: The New 

Road to Contradiction?, 83 MICH. L. REV. 939, 944 (1985) (reviewing ELIZABETH DREW, 

POLITICS AND MONEY: THE NEW ROAD TO CORRUPTION (1983)). 
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actualization but because “the identities of those who are elected will inevitably 

shape the course that we follow as a nation.”193 

It seems at least plausible that restricting expenditures on political speech 

serves that outcome, even though the Court denies this.194 What is even more 

plausible is that a regime under which firms and judges could not boycott law 

students on the basis of their political advocacy would undoubtedly produce more 

“information from diverse and antagonistic sources.”195 In other words, once we 

shift from thinking about the conflict as one between the rights of employers or 

students to speak, and instead think about the rights of the polity to hear, it seems 

clear that the protesters should win. In the absence of the boycotts, the employers 

can still disseminate their message, no less robustly; the same is not true for the 

protesters if the employers’ boycotts persist. The public loses out. 

B. Banning Employers’ Boycotts? 

I have just argued that the free speech conflict between those who would 

boycott on the basis of political advocacy and their targets ought to be resolved in 

favor of the latter. At the same time, this may be a place where informal enforcement 

should supplement, or perhaps even supplant, legal recourse, if for no other reason 

than to protect indebted law students from the prohibitive cost and risk of suing firms 

with deep pockets and expert lawyers. 

What then? I sketch two proposals here. The first, and longer-term, 

proposal encourages a grassroots effort to lobby for more legislation like 

California’s,196 which protects individuals from adverse employment actions, 

including refusals to hire, based on political advocacy. 

A second proposal, more ready to hand and likely more powerful, would 

have the law schools boycott the boycotters. The schools should, in other words, 

forbid on-campus recruitment to legal employers who refuse to hire students on the 

basis of students’ political advocacy,197 in much the same way that they forbid 

 
 193. Buckley, 424 U.S. at 14–15 (emphasis added); see also United States v. 

Harriss, 347 U.S. 612, 625 (1954) (sustaining a law requiring lobbying disclosures against a 

First Amendment challenge on the ground that compelling the disclosures served the polity, 

even if they were contrary to the interests of the individual). 

 194. See, e.g., Buckley, 424 U.S. at 143 (overturning limits on independent 

expenditures on political speech); Citizens United v. FEC, 558 U.S. 310, 365, 372 (2010) 

(holding that corporations have rights to spend unlimited amounts of money on political 

speech). 

 195. Buckley, 424 U.S. at 49. 

 196. See supra notes 98–104 and accompanying text. 

 197. Rumsfeld v. Forum for Academic and Institutional Rights, Inc. determined that 

this strategy was unconstitutional when law schools deployed it to exclude military recruiters 

because of the schools’ opposition to the military’s anti-gay personnel policies. 547 U.S. 47, 

69–70 (2006). But the fact that the schools’ boycott targeted the military was an important 

factor in the decision. As the Court noted, “‘judicial deference . . . is at its apogee’ when 

Congress legislates under its authority to raise and support armies.” Id. at 58 (quoting Rostker 

v. Goldberg, 453 U.S. 57, 70 (1981)). The Court might well recognize law schools’ First 

Amendment right to refuse recruitment space to civilian government employers (e.g., judges). 

Cf. Cedar Point Nursery v. Hassid, 594 U.S. 139, 152 (2021) (holding that a California law 
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recruitment to employers that violate the schools’ antidiscrimination policies.198 

This would be a way for law schools to discharge the obligation they bear under a 

recently adopted ABA standard that requires schools to “[p]rotect the rights of 

faculty, students, and staff to communicate ideas that may be controversial or 

unpopular, including through robust debate, demonstrations, or protests.”199 But 

merely allowing students to protest will not alone remove the disincentives that firm 

boycotts threaten. Law schools must seek to sanction firms that hire or fire on the 

basis of political advocacy. The schools’ ideal mission depends on protecting 

student discourse within its walls. (If Nader and Kennedy are right about the 

schools’ real mission—to produce the successive generations of legal handmaids to 

service the corporate world200—then the schools will have all the more leverage in 

reforming the law firms’ hiring policies.201) As such, schools should announce zero-

tolerance policies for firms that take political allegiance or advocacy to be a 

legitimate basis for hiring (or firing).202 

One might worry that boycotting the boycotters will not change the 

employers’ hiring policies so much as drive them underground. Firms will still snub 

students who engaged in advocacy contrary to the firms’ values (or, more cynically, 

their clients’ interests); they just will not announce that this is their plan. In response, 

we should note that it would be naïve to think that the firms do not already rebuff 

job applicants on grounds that have little or anything to do with job relevance.203 

There might yet be ways to curb firms’ discreet blackballing of students on the basis 

of the students’ political advocacy. Law schools could keep tabs on which students 

apply and are made offers at firms to try to discern troubling patterns. The schools 

could announce their findings to their own students or more broadly. Students care 

 
requiring that farm owners permit labor organizers onto their property to talk with workers 

housed there constituted a taking). 

 198. For a classic example of this form of law school protection, consider this news 

story from Time Magazine in 1979: “At Harvard Law School, gays have acquired 

considerable clout; the school now will not allow any law firms that discriminate against 

homosexuals to use its placement service for employment interviews.” Sexes: How Gay is 

Gay?, TIME (Apr. 23, 1979, at 12:00 ET), https://time.com/archive/6854250/sexes-how-gay-

is-gay/ [https://perma.cc/EBD3-8QJ6]. This article was later quoted in Yasmeen A. Khan & 

Kyle L. Mandell, Out/Laws: Student Advocacy for LGBTQ+ Rights at Harvard Law, HARV. 

CRIMSON (Feb. 12, 2023), https://www.thecrimson.com/article/2023/2/12/COGLI-scrutiny 

[https://perma.cc/FRM3-ZVW7], which credited activist students for Harvard’s adoption of 

the policy. 

 199. ABA Managing Director’s Office, Managing Directors Guidance Memo: 

Standard 208, 208(b)(1), ABA (Apr. 2025) (emphasis added), https://www.american

bar.org/content/dam/aba/administrative/legal_education_and_admissions_to_the_bar/guidan

ce-memos/standard-208-guidance-memo.pdf [https://perma.cc/8B7J-BSK7]. 

 200. See supra notes 160–61 and accompanying text. 

 201. Nader calls attention to the power of law schools to discipline law firms in 

D’Arms, supra note 158. 

 202. On-campus recruitment is just one example of the ways schools facilitate the 

law-school-to-law-firm pipeline. There are likely multiple nodes and programs that schools 

could tweak to give firms more or less access to their students, depending on how respectful 

the firms are of students’ advocacy. 

 203. See, e.g., Webster, supra note 10. 
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about their places of work,204 which oftentimes includes a concern that the firm 

uphold freedom of thought and expression.205 A firm that falls out of student favor 

might have enough reason to loosen the reins on its hiring practices to restore its 

image. 

C. Boycott All the Boycotters? 

In this final Section, I address two related concerns one might have about 

a policy—enshrined in law or merely informal—that would sanction employers 

because the employers make hiring (or firing) decisions on the basis of political 

advocacy. The first recognizes that employees spend a great deal of time with one 

another and their boss, and collegiality can greatly affect a person’s enjoyment of 

their work. Accordingly, one might think that prohibiting an employer from 

rejecting someone known to have political views starkly different from the 

workplace’s current employees is imprudent, and maybe even unfair to the 

employer. Second, one might be moved by the thought that an employer’s hiring 

decisions are not divorced from the employer’s moral compass. Just as conscientious 

consumerism—the practice of having one’s moral values guide one’s purchasing 

decisions—is typically a vaunted way of participating in the retail sphere, why not 

think that conscientious hiring is praiseworthy too, or at least not impermissible? I 

address each of these concerns in turn. 

1. Collegiality 

William Rehnquist, former Chief Justice of the United States Supreme 

Court, was known to have favored law clerks who played tennis and to have 

routinely asked candidates whether they played tennis at interviews for the 

position.206 The Justice was an avid tennis player, and he wanted his clerks to be 

 
 204. See, e.g., Julia Roundtree Livingston, What Gen Z Attorneys Want in a 

Workplace, 2CIVILITY (June 5, 2023), https://www.2civility.org/what-gen-z-attorneys-want-

in-a-workplace/ [https://perma.cc/YQG5-GL4Z] (reporting on a survey of Illinois law 

students finding that the students “place significant weight on the moral values of prospective 

employers”). Yale Law School makes available to its students a highly detailed report about 

law firms’ culture, including resources educating students about the amount of pro bono work 

a firm does, what its DEI policies are, how it treats it employees, etc. See Assessing Law 

Firms: Culture, Clients, Compensation and Beyond, YALE L. SCH., 

https://law.yale.edu/student-life/career-development/students/career-pathways/law-

firms/assessing-law-firms-culture-clients-compensation-and-beyond 

[https://perma.cc/5VSH-VWC3] (last visited Jan. 10, 2026). 

 205. See, e.g., Sherry Karabin, Law Schools Face Hot Button Issues: Free Speech, 

DEI and Accreditation, NAT’L. JURIST (Aug. 26, 2025), https://nationaljurist.com/law-

schools-face-hot-button-issues-free-speech-dei-and-accreditation/ [https://perma.cc/89S6-

GHCD] (highlighting comments by Deans Chemerinsky and Crowell about student attitudes 

toward firms). 

 206. Ted Cruz, From Doubles Tennis to Internet Porn: My Year as a Supreme 

Court Clerk, POLITICO (June 29, 2015), https://www.politico.com/magazine/story/2015/06/te

d-cruz-memoir-supreme-court-119529/ [https://perma.cc/W9MC-GQ6A]; Brad Nelson, In 

His Own Words: Neil Richards Recounts His Time as a Clerk for Chief Justice William 

Rehnquist, STUDENT LIFE ARCHIVES (Sep. 9, 2005), https://www.studlife.com

/archives/News/2005/09/09/InhisownwordsNeilRichardsrecountshistimeasaclerkforChiefJus

ticeWilliamRehnquist/ [https://perma.cc/53JJ-LQZB]. 
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able to join him at Court and on the court, as it were. Unsurprisingly, in at least his 

first 28 years on the Court, the Justice did not employ a single clerk who was not 

white.207 

The anecdote reveals how a benign preference (to play tennis with one’s 

clerks) can have systematically disadvantaging effects where the preference tracks 

disadvantaging characteristics (minority race and lower economic class).208 Still, 

some may feel the force of the thought that in more intimate settings, criteria that 

are strictly job-irrelevant can nonetheless matter. Why shouldn’t a firm be permitted 

to take into account characteristics that make a candidate a better fit socially, at least 

assuming those characteristics do not systematically sort people along lines of 

protected identities or class? 

I take it that something like this thought explains why Title VII of the Civil 

Rights Act, which prohibits discrimination in employment, applies only to 

employers with more than 14 employees.209 The polity has made the choice that the 

good of sociability at the workplace outweighs the bad of choosing employees on 

the basis of considerations that should otherwise be verboten—race, sex, etc. We 

might well question the morality of that choice. As Richard Carlson points out, 

“Firms small enough to be exempt from Title VII employ more than 19 million 

employees—equal to the entire population of the State of New York or more than 

sixteen percent of the national workforce.”210 So the exemption deprives a 

substantial portion of the workforce of protections from discrimination. Still, the 

question on the table here is not whether small firms may discriminate on the basis 

of protected or class-based characteristics; I ruled out that possibility in condemning 

Justice Rehnquist’s preference for tennis-playing clerks. It is instead whether small 

firms may appeal to job-irrelevant considerations that go to sociability where those 

considerations do not implicate identity or class. Here, the case for permitting the 

small firm to judge applicants on the basis of their social fit seems to me permissible. 

There are two ways to understand why an employer might be permitted to 

take social fit into account. First, for small firms—but only for small firms—one 

might reasonably think that social fit is job-relevant. Enhanced sociability might 

 
 207. Black Law Clerks at the Supreme Court, 27 J. BLACKS IN HIGHER EDUC., 

Spring 2000, at 115. One might also be concerned about the effect of Justice Rehnquist’s 

preference on individuals with reduced mobility. Steve Lubet, Ted Cruz, Tennis, and the 

Chief, FACULTY LOUNGE (June 30, 2015), https://www.thefacultylounge.org/2015/06/ 

[https://perma.cc/GN8B-BYM5]. 

 208. See, e.g., Viviane Richard et al., Socioeconomic Inequalities in Sport 

Participation: Pattern per Sport and Time Trends – a Repeated Cross-Sectional Study, 

23 BMC PUB. HEALTH, no.1, Apr. 28, 2023, at 9.  

 209. See Title VII of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000e to 2000e-17 

(2000); cf. Roberts v. U.S. Jaycees, 468 U.S. 609, 620 (1984) (noting that freedom of 

association would not typically be available to a “large business enterprise”). But cf. Richard 

Carlson, The Small Firm Exemption and the Single Employer Doctrine in Employment 

Discrimination Law, 80 ST. JOHN’S L. REV. 1197, 1198 (2006) (noting that the small-firm 

exemption arises under health and welfare laws too and suggesting that the explanation for 

exempting small firms goes to the disproportionately high cost to them of compliance). 

 210. Carlson, supra note 209, at 1199. 
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well conduce to enhanced productivity.211 Because the sociability consideration is 

job-relevant in a small firm, the employer wrongs no one in taking it into account. 

The same wouldn’t be true in a large firm because the great number of people such 

a firm employs entails that there will be many more social groupings, and any given 

employee should have an easy enough time finding work friends in that milieu 

without the employer’s needing to attend to social fit. 

On a second understanding, social fit is taken to be job-irrelevant, but it is 

nonetheless permissible for a small employer to take sociability into account. Since 

work is the place where most people spend most of their waking hours, employers 

do well by their employees when they provide a convivial work environment. Hiring 

for sociability is then a way to provide employees with a perk and so laudable, or at 

least not troubling, in its own right. (The same logic would not apply to large firms, 

which again could move employees around to create convivial groupings.) Still, the 

employer who hires on the basis of sociability wrongs candidates who lose out only 

on this basis, in just the way anyone who is passed over on job-irrelevant grounds 

for a job is wronged. But the material effects of being passed over on these grounds 

should be minimal. This is because we should expect a great deal of variety across 

small firms—firm A’s employees share a love of running; firm B’s, a love of 

watching baseball; firm C’s, the experiences of parenting small children, etc. There 

should be an environment where just about everyone can fit in. 

The sociability exception I have just defended will not be available to the 

firms that shunned the protesting law students. Those firms employ, on average, 

1,000 lawyers.212 To be sure, lawyers work in practice groups, and these might be 

quite small in size. But then it is incumbent upon the members of the firm charged 

with staffing decisions to assign lawyers based on sociability. As noted above, there 

should be a community for just about everybody in a firm of that size. 

2. Conscientious Conviction 

What if the employer is a person of deep conviction and integrity, and a 

given applicant has participated in protesting a cause the employer holds dear? 

Should this employer have to set conscience aside? 

In answering that question, it will be important to understand how this 

situation relates to the general norm against boycotting law students because of the 

students’ political advocacy. Whereas the law firms and judges who have sought to 

 
 211. Empirical work suggests that employees with diverging political views work 

less well together. See, e.g., Kristen L. Swigart et al., Working While Liberal/Conservative: 

A Review of Political Ideology in Organizations, 46 J. MGMT. 1063, 1075 (2020); Philip L. 

Roth, Caren B. Goldberg & Jason B. Thatcher, The Role of Political Affiliation in Employment 

Decisions: A Model and Research Agenda, 102 J. APPL. PSYCH. 1286, 1288 (2017). 

 212. See Davis Polk, LAW.COM COMPASS, https://www.law.com/compass/

firm/LF00000294/Davis-Polk/overview [https://perma.cc/6FRY-5KYR] (last visited Jan. 10, 

2026) (listing the number of associates at 771); Winston & Strawn, LAW.COM COMPASS, 

https://www.law.com/law-firm-profile/?id=333&name=Winston-%26-Strawn-LLP 

[https://perma.cc/WM2C-KUZV] (482 associates); Foley & Lardner, LAW.COM COMPASS, 

https://www.law.com/americanlawyer/law-firm-profile/?id=106&name=Foley-%26-

Lardner-LLP [https://perma.cc/548R-7DGU] (last visited Jan. 10, 2026) (489 associates). 
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boycott law students have been very public about their reasons213—with the likely 

effect of chilling speech—the employer who merely seeks to exercise their 

conscience should have a different posture. Conscientious convictions are self-

regarding; they are about what I can live with, not about what I think you should live 

with. Just as the person who declines to eat pork products because they adhere to 

Jewish dietary laws should feel no need to proselytize,214 so too the employer who 

refuses to hire someone with political convictions contrary to their own should feel 

no need to publicize the reasons for their refusal.215 Indeed, we should demand that 

the conscientious employer keep quiet about their reasons. In exercising their 

conscience, this employer is defecting from the norm against using political 

advocacy as a basis for an employment decision. Recognizing that they are making 

an exception of themselves, they should do so quietly, lest they produce the very 

consequences that the norm aims to preempt—coercion and chilled speech.216 

 
 213. See, e.g., supra notes 2, 10, and 14. 

 214. In fact, on a standard Jewish way of thinking about the matter, proselytizing is 

both unnecessary (because, according to Judaism, heaven is open to people of all faiths) and 

ill-advised (because the Rabbis are concerned about the sincerity or depth of commitment of 

one who converts). See Ask the Expert: Proselytism: Why don’t Jews seek converts?, MY 

JEWISH LEARNING, https://www.myjewishlearning.com/article/ask-the-expert-proselytism/#:

~:text=However%2C%20in%20his%20book%20Galilee,and%20encouraging%20them%20

to%20convert [https://perma.cc/U9QT-ZLDH] (last visited Jan. 10, 2026). 

 215. For an articulation of the distinction between seeking to maintain a clean 

conscience, e.g., on religious grounds, and using refusals to deal to change others’ behavior, 

see Brian Hutler, Against the Political Use of Religious Exemptions, 47 PHIL. & PUB. AFFS. 

319, 320 (2019) (“[R]eligious exemptions are not an appropriate means for bringing about 

legal or political change.”). 

 216. Scott Altman comes out on the other side of this issue. See Altman, supra note 

155, at 31–32. His position is consistent with an important one he defends in an earlier piece, 

Scott Altman, Discrimination, Noncomplicity, and Reasons That Mask Disdain, 136 ETHICS 

6 (2025). The earlier piece addressed conscientious refusals of service in the retail sphere. Id. 

at 6. Altman compellingly argued that, e.g., the baker who does not want to provide a wedding 

cake for a same-sex wedding effectively asks the gay couple whom the baker turns away to 

condone the baker’s disdain for who they are. Id. at 16. Since no decent legal order should 

ask its citizens to accede to their denigration, Altman concludes that the law should not permit 

exemptions in cases like the baker’s. Id. at 33. In Hiring and Firing, supra note 155, Altman 

brings similar logic to bear in the employment context, and he adds other considerations still. 

First, he worries about the chilling and polarizing effects of permitting these exercises of 

conscience. Id. at 3. In response, I note that my proposal of a silent exercise of conscience 

would avoid these effects. Altman also worries that it is difficult to discern sincere invocations 

of conscience. Id. at 32. As such, it will be hard to distinguish between genuinely 

conscientious employers and those whose objections are rooted in animus. That practical 

consideration might tip the balance in Altman’s favor. But I have concerns about the reach of 

Altman’s central claim—again, that one should not be made to support another’s exercise of 

conscience when that exercise involves acceding to one’s denigration. Altman, 

Discrimination, Noncomplicity and Reasons That Mask Disdain, supra, at 6. While I agree 

that his concern offers a decisive objection against exemptions for wedding vendors, I think 

it works less well as an objection against conscientious employers. For me, the key distinction 

between the contexts is this: the retail vendor turns customers away on the basis of who they 

are. But much of what a person says, even on matters they care about passionately, is not 

central to who they are. I am also unsure that every refusal to hire based on speech reflects 
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CONCLUSION 

This Article was written as the war in Gaza raged on, and as the families of 

the Israeli hostages awaited the return of their loved ones.217 While the Article is 

meant as a general call to protect law student speech, its motivating examples 

include some speech that I would condemn. But there is an important distinction 

between what I think one ought to say and what one ought to be permitted to say. 

In seeking to defend students’ rights to say things I think they should not, 

I have had Justice Frankfurter firmly in mind. He was the lone Justice to pen a 

dissent in West Virginia State Board of Education v. Barnette,218 the decision 

holding that the First Amendment protects a student’s right to refuse to say the 

pledge of allegiance.219 His opinion began with what a post-modern scholar might 

call a statement of positionality:220 he identified himself as “[o]ne who belongs to 

the most vilified and persecuted minority in history . . . .”221 If anyone could 

sympathize with the plight of Jehovah’s Witnesses, forced by law to utter words 

anathema to their faith, it would be him.222 But he continued, his office did not 

permit him to write his “private notions of policy into the Constitution, no matter 

how deeply [he] may cherish them or how mischievous [he] may deem their 

disregard.”223 Thus he could not side with his brethren; he would have upheld West 

Virginia’s law, at the students’ expense.224 

 
disdain for the speaker’s position, let alone a belief that the speaker is a deplorable person. 

An objecting employer might have the view, “look, you are free to believe what you want. 

And I respect that you have reasons for your view. But I just can’t support it.” In short, 

because I am doubtful that conscientious refusals to hire involve the expressive injury of 

refusals of service, I would allow for limited exemptions, undertaken quietly, as the text 

accompanying this note urges. 

 217. See, e.g., Alon Berstein & Melanie Lidman, A Divided Israel Marks 2 Years 
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 222. This sympathy is made even more evident in the Justice’s diary entry for the 

day the Barnette decision was rendered: “although a Jew, and therefore naturally eager for 

the protection of minorities, on the Court it is not my business to yield to such considerations.” 

Richard Danzig, Justice Frankfurter’s Opinions in the Flag Salute Cases: Blending Logic 

and Psychologic in Constitutional Decisionmaking, 36 STAN. L. REV. 675, 701 n.80 (1984) 

(quoting F. Frankfurter, Diary Entry (June 14, 1943), Frankfurter Papers, (available at the 

Library of Congress, Box 2, File 7)). 

 223. Barnette, 319 U.S. at 646–47 (Frankfurter, J., dissenting). 

 224. See id. at 646.  
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I am a member of the same minority as Justice Frankfurter. In 2025, I am 

not comfortable identifying it as the “most” vilified and persecuted in history; the 

intervening years have subjected too many other minorities to vile persecution. 

(Matters surely looked different to the Justice in 1943, shortly after reports of the 

gas chambers at Auschwitz reached the Allies.225) Still, like the Justice, I recognize 

that my private notions do not determine what should be required or forbidden. In 

particular, and as I have argued here, boycotts of law students that target individuals 

because they engaged in activism on behalf of the side that law firms or judges 

oppose is unfair to all law students, to those whom they should serve, and to the 

polity at large. Boycotting law students because of their political advocacy is wrong, 

and the legal community should roundly condemn it. 

In keeping with the even-handed spirit at which this Article has aimed, let 

me end by identifying two further implications flowing from the assessment of 

boycotts I have offered here. The first of these addresses efforts by states to coerce 

citizens into abandoning advocacy the states oppose. For example, it follows 

straightforwardly from my concerns about the chilling effects of boycotts that states 

should not be enacting, let alone acting upon, “anti-BDS statutes.”226 These are laws 

that require individuals or entities that wish to contract with the state to forswear 

participation in the Boycott, Divest, and Sanction movement.227 Even if these laws 

are constitutional (and there is good reason to doubt that they are),228 they 

nonetheless stand to chill speech. A political body respectful of its citizens should 

not seek to control their political activities through coercion, with the corresponding 

injury to listeners that the coercion stands to produce. For these reasons, I also 

 
 225. See Details Reaching Palestine, N.Y. TIMES (Nov. 25, 1942), 

https://www.nytimes.com/1942/11/25/archives/details-reaching-palestine.html 

[https://perma.cc/V69G-S52V]; The United States and the Holocaust, 1942–45, HOLOCAUST 

ENCYCLOPEDIA, https://encyclopedia.ushmm.org/content/en/article/the-united-states-and-

the-holocaust-1942-45 [https://perma.cc/5Q8H-NVPR] (last visited Feb. 5, 2026) (describing 

when and how news of the exterminations entered the public sphere). 

 226. See generally Debbie Kaminer & David Rosenberg, How the Conflict Between 

Anti-Boycott Legislation and the Expressive Rights of Business Endangers Civil Rights and 

Antidiscrimination Laws, 55 U. RICH. L. REV. 827, 831–40 (2021) (reviewing anti-BDS laws 

and the legal challenges they have provoked); Note, Boycotting A Boycott: A First 

Amendment Analysis of Nationwide Anti-Boycott Legislation, 70 RUTGERS U. L. REV. 1301 

(2018) [hereinafter Boycotting A Boycott] (arguing that anti-BDS statutes violate the First 

Amendment); Note, Wielding Antidiscrimination Law to Suppress the Movement for 

Palestinian Rights, 133 HARV. L. REV. 1360, 1364 (2020) (discussing federal efforts to 

support states’ anti-BDS efforts). 

 227. See, e.g., ARK. CODE ANN. § 25-1-503(1) (2017) (providing that a public entity 

within that state shall not “[e]nter into a contract with a company . . . unless the contract 

includes a written certification that the person or company is not currently engaged in, and 

agrees for the duration of the contract not to engage in, a boycott of Israel”). 

 228. See, e.g., Timothy Cuffman, The State Power to Boycott A Boycott: The 

Thorny Constitutionality of State Anti-BDS Laws, 57 COLUM. J. TRANSNAT’L L. 115, 136 

(2018); Boycotting A Boycott, supra note 226, at 1335–39. 
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condemn governmental threats to blackball law firms on the basis of the firms’ 

advocacy.229 

Second, the concerns about the employers’ tactics that I have raised find a 

counterpart in some of the tactics of the students whom these employers target.230 

Insofar as student protesters use coercion to pressure their university administrations 

to, for example, divest from Israel, the students undertake something like a 

secondary boycott: the students seek to pressure a party (the university) that is not 

itself engaging in the underlying wrong from transacting or associating with the 

(alleged) wrongdoer (Israel). Their strategy is little different from the one the Court 

found illegal in Longshoremen.231 At any rate, the students’ energies could be 

directed much more productively elsewhere.232 And, on the other side, doxxing that 

seeks to hamstring classmates’ employment prospects plays right into the hands of 

the boycotting firms and judges.233 In particular, releasing the names of protesters in 

order to expose them to social and professional blackballing amounts to 

collaboration. 

At the end of the day, protests, counter-protests, and the establishment’s 

responses to both need to be much more reverent of speech. Speech is not only a 

hallowed good; it is also a very fragile one.234 Members of the legal community are 

 
 229. See, e.g., Exec. Order No. 14237, 90 Fed. Reg. 13039 (Mar. 14, 2025) 

(revoking security clearances from the law firm of Paul, Weiss, which would have threatened 

the existence of the firm, according to its leader); Daniel Barnes, Inside the Fallout at Paul, 

Weiss After the Firm’s Deal With Trump, POLITICO (June 29, 2025, at 07:00 ET), 

https://www.politico.com/news/2025/06/29/paul-weiss-brad-karp-trump-fallout-00420354 

[https://perma.cc/2CK7-ZE38]. 

 230. For a detailed overview of the scope of protest activities, finding that the vast 

majority are nonviolent, see Jay Ulfelder, Crowd Counting Consortium: An Empirical 

Overview of Recent Pro-Palestine Protests at U.S. Schools, HARV. KENNEDY SCH.: ASH CTR. 

(May 30, 2024), https://ash.harvard.edu/articles/crowd-counting-blog-an-empirical-

overview-of-recent-pro-palestine-protests-at-u-s-schools/ [https://perma.cc/Y4K4-EAWJ]. 

 231. See supra text accompanying notes 42–44. 

 232. See, e.g., Conor Friedersdorf, Campus Protest Encampments Are Unethical, 

ATLANTIC (Sep. 16, 2024), https://www.theatlantic.com/ideas/archive/2024/09/campus-

protest-encampments-unethical/679882/ [https://perma.cc/CKH7-UZX5]. 

 233. See, e.g., Anemona Hartocollis, After Writing an Anti-Israel Letter, Harvard 

Students Are Doxxed, N.Y. TIMES (Oct. 18, 2023), https://www.nytimes.com/2023/10/18/u

s/harvard-students-israel-hamas-doxxing.html# [https://perma.cc/WQ5V-KZRN]. 

 234. See, e.g., Matthathias Schwartz, Why Federal Courts May Be the Last Bulwark 

Against Trump, N.Y. TIMES (Feb. 9, 2025), https://www.nytimes.com/2025/02/09/us/trump-

federal-courts-lawsuits.html [https://perma.cc/QJV7-JNPT] (noting “compliant Congress and 

mostly quiet streets” in response to what some have called President Trump’s “hostile 

takeover” of democracy); see Lisa Mascaro, Trump and Musk’s Dismantling of Government 

is Shaking the Foundations of U.S. Democracy, WHYY (Feb. 5, 2025) (quoting Senator 

Chuck Schumer), https://whyy.org/articles/trump-musk-dismantling-government-doge-

democracy/ [https://perma.cc/V862-8YV9]; Crafty_Movie_8623, Where Are All the Law 

Professors Making Some Noise Right Now?, REDDIT (Jan 12, 2025), 

https://www.reddit.com/r/LawSchool/comments/1ilavda/where_are_all_the_law_professors

_making_some/ [https://perma.cc/B9QM-RU2F] (expressing dismay that “the legal 

profession and academy seem largely silent—or rather, appalled and dismayed in private but 

apparently copacetic publicly” by the events of the first three weeks of the Trump Presidency). 
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specially trained to see injustice and argue against it; as such, they have a special 

obligation to do so. They can fulfill that obligation only if their own institutions—

law schools and legal employers—forswear using political advocacy as a 

gatekeeping mechanism to the profession. 
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