SUSPICION BY ASSOCIATION

Aliza Hochman Bloom”

The constitutional requirement that police have individualized suspicion before a
stop, search, or arrest was an essential limitation on the state’s power. It has been
profoundly eroded. In Ybarra v. Illinois, the Court declared that “a person’s mere
propinquity to others independently suspected of criminal activity does not, without
more, give rise to probable cause to search that person.”! The Court avowed that
associating with suspicious companions will not subject an individual to “serious
intrusion[s] upon the sanctity of the person.””

Yet in several contexts, police officers unconstitutionally transfer their suspicion
regarding an individual to the company the individual keeps. First, when a
companion’s consent to an officer’s request—even when not legally required—or
the companion’s ability to evade police interaction is permitted, the individual’s
refusal to comply or inability to leave appear suspicious by comparison, even when
doing so is permitted. During these interactions, the individual suffers diminished
Fourth Amendment protection because of their companion’s desire to avoid police
interaction or violence. The second context occurs when an officer stretches their
suspicion regarding one individual to an entire group. In each context, police
unconstitutionally expand criminal suspicion in a way that paradoxically
undermines relationships and communities. Related erosions of particularity are
seen where an individual’s “suspicious” companions are not even present: when
police surveil individuals associating with companions with alleged gang
designations or with those subject to a form of community supervision.

While surfacing how these contexts weaken the Fourth Amendment’s purported
requirement of particularized suspicion, this Article engages with the pervasive
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1. 444 U.S. 85,91 (1979) (“[A] search or seizure of a person must be supported
by probable cause particularized with respect to that person.”).

2. Terry v. Ohio, 392 U.S. 1, 17 (1968); see Ybarra, 444 U.S. at 91.
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argument that the law should permit associational suspicion. It argues that relying
on deflected suspicion violates individual liberties while targeting vulnerable
communities, beginning a comprehensive case for reviving the Fourth Amendment’s
individuality requirement.
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INTRODUCTION

The facts of this case give us cause to pause and ponder the
slow systematic erosion of Fourth Amendment protections for a
certain demographic. In the words of Dr. Martin Luther King, Jr., we
are reminded that “we are tied together in a single garment of destiny,
caught in an inescapable network of mutuality,” that our individual
freedom is inextricably bound to the freedom of others. Thus, we
must ensure that the Fourth Amendment rights of all individuals are
protected.’

3. United States v. Black, 707 F.3d 531, 542 (4th Cir. 2013) (emphasis omitted).
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In May of 1989, the deputy superintendent of the Boston Police
Department (“BPD”) announced to the 230 officers that he supervised that moving
forward, “all known gang members and their associates (whether known to be gang
members or not) would be searched on sight.”* Pursuant to this “Search on Sight”
policy, the BPD formulated a secret list of those supposed “known gang members”
and did just what it proposed—searched them, on sight, regardless of whether
officers had any individualized suspicion that the person was committing a crime at
the time.’

A group of defendants who were stopped and searched pursuant to this
policy and were subsequently charged with unlawful possession of a firearm
challenged their indictments. They argued that their stops were unconstitutional
because the police had no individualized suspicion that they were committing any
crime beyond their association with each other.® The trial judge agreed, dismissing
the indictments and finding that the superintendent’s announcement was essentially
“a proclamation of martial law in Roxbury for a narrow class of people, young
blacks, suspected of membership in a gang or perceived by the police to be in the
company of someone thought to be a member.”” Massachusetts’s highest court
agreed, relying on the U.S. Supreme Court’s requirement that police point to specific
and articulable facts, which taken together with rational inferences, reasonably
warrant an intrusion because they could lead a reasonable officer to infer that crime
was afoot, or that an individual was armed and dangerous.® Police violated the
Fourth Amendment particularity requirement—they approached the group of
adolescents “not on the basis of an articulable, reasonable suspicion of criminal
activity, but, at the most, on the basis of a mere ‘hunch’” that the defendants, based
on their association with one another, were up to no good.’

Three decades later, police officers in Charlotte, North Carolina, followed
a car they found suspicious as it drove to a parking lot between two apartment
buildings.'® They observed the driver exit the car and walk toward a group of five
men who were speaking and laughing in a circle.!! The officers identified one man
in the group, Charles Gates, whom they knew had previous arrests for drugs and
driving while intoxicated and had been tased by another officer.!?> Another

4. Commonwealth v. Phillips, 595 N.E.2d 310, 312 (Mass. 1992).

5. Id.

6. Brief for the Defendant, at 2, 7, Commonwealth v. Phillips, 595 N.E.2d 310
(1992) (No. SJC-05765), 1991 WL 11260943.

7. Phillips, 595 N.E.2d at 311-12.

8. Id. at 313—-14 (citing Terry v. Ohio, 392 U.S. 1, 320-23, 27 (1968)).

9. See id. at 314. On review, the Massachusetts Supreme Judicial Court (“SJC”)
held that the proper remedy was suppression of evidence, not dismissal of the indictments,
remanding for an order suppressing all evidence obtained from the search of the defendants’
car. /d. at 315-16.

10. See United States v. Black, 707 F.3d 531, 534 (4th Cir. 2013).

11. Id. at 534-35.

12. Id. at 535. The reviewing court found that “Gates’[s] prior arrest history cannot
be a logical basis for a reasonable, particularized suspicion as to Black.” /d. at 540 (citing
United States v. Powell, 666 F.3d 180, 188 (4th Cir. 2011)). In other words, the suspicious
facts must be specific to the person seized. See DesRoches v. Caprio, 156 F.3d 571, 574
(4th Cir. 1998).



4 ARIZONA LAW REVIEW [VOL. 68:1

companion in the group, Troupe, motioned to the officers that he was carrying a
firearm in a holster on his hip, which is legal in North Carolina.'* After securing
Troupe’s gun, the officers proceeded to frisk the entire group. Mr. Black offered his
identification and was “extremely cooperative,” but one officer noticed Mr. Black
become “fidgety” and begin “looking left and right,” which in his experience,
indicated a person is about to flee.'* Mr. Black began to walk away, the officers tried
to stop him, and when he kept going, they tackled him to the ground and found an
unauthorized firearm on his person.'

When Mr. Black challenged the constitutionality of his seizure, one officer
testified that he had been trained in the “Rule of Two,” whereby when police find
one firearm, they assume there will “most likely” be another firearm in the
immediate vicinity.'® A second officer confirmed he had been trained in the “One-
Plus” directive—when there is one gun in a group, there is usually another.!”
Reversing the lower court’s finding that police had reasonable suspicion to tackle
and search Mr. Black, the Fourth Circuit held that “[t]here is no reasonable suspicion
merely by association,”'® deciding that police lacked particularized suspicion about
Mr. Black. The court critiqued reliance on “Rule of Two” or “One-Plus” directives,
which subject anyone merely in proximity to an individual with a gun to seizure,
removing the demand for genuine indicia of suspiciousness and making a seizure
turn on the happenstance of association and geography.'’

In both Boston’s “Search on Sight” policy and Charlotte’s “Rule of Two,”
police relied on suspicious companions to generate the criminal suspicion they
argued met the constitutional requirement for a stop. In each of these examples,
courts eventually demanded individualized suspicion, pushing back on police
policies that minimize it. But these examples are outliers—publicly documented or
verbally acknowledged law enforcement directives of this nature are increasingly
rare.?’ Instead, police make assumptions about associational suspicion informally,
on the job, and through training with more experienced officers.?!

13. Black, 707 F.3d at 535.
14. Id. at 535-36.

15. 1d. at 536.
16. See id. at 535, 540—41.
17. Id. at 535.

18. 1d. at 539 (“Here, the totality of the factors outlined by the district court—an
individual’s presence at a gas station; prior arrest history of another individual; lawful
possession and display of a firearm by another; Black’s submission of his ID showing an out-
of-district address to Officer Zastrow, all of which occurred in a high crime area at night—
fails to support the conclusion that Officer Zastrow had reasonable suspicion to detain

Black.”).
19. Id. at 541.
20. MICHELLE ALEXANDER, THE NEW JIM CROW: MASS INCARCERATION IN THE

AGE OF COLORBLINDNESS 103 (rev. ed. 2012) (“[E]vidence [of discriminatory purpose] will
almost never be available in the era of colorblindness, because everyone knows—but does
not say—that the enemy in the War on Drugs can be identified by race.”).

21. See, e.g., United States v. Wilson, 143 F.4th 647, 660 (5th Cir. 2025)
(affirming a stop and search where police relied heavily on inferences of associational
suspicion).
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The Fourth Amendment protects individual interests in liberty and privacy
from state power by requiring that police possess individualized suspicion before
stopping or searching someone.? It is “designed ‘to prevent arbitrary and oppressive
interference by enforcement officials with the privacy and personal security of
individuals.””??

The standards of suspicion required for police intervention are broadly
known.?* Probable cause, the suspicion required for an arrest, is rooted in the text of
the Constitution®> but remains difficult to define. The Court avoids attaching
percentages of likelihood of criminal activity.?® Instead, probable cause exists when
facts and circumstances within an officer’s knowledge indicate a substantial
probability that the arrestee committed a crime.?’” Meanwhile, a brief investigatory
stop “must be supported at least by a reasonable and articulable suspicion that the
person seized is engaged in criminal activity.”?® Because an officer “must be able to
point to specific and articulable facts which . . . reasonably warrant that intrusion,”%’
the Court clarified that “[t]here is no reasonable suspicion merely by association.”3°
A “frisk” for weapons requires more but maintains individuality—reasonable

22. See United States v. Knights, 534 U.S. 112, 121 (2001) (noting different
degrees of individualized suspicion required for different kinds of searches). The question of
whether (and how) the Fourth Amendment could protect group interests is undertheorized.
Police enforcement of juvenile curfews impacts the Fourth Amendment rights of young
people socializing in public. Aliza Hochman Bloom, Known to Police: Enforcement of
Modern Juvenile Curfews 29 (Dec. 28, 2025) (unpublished manuscript) (on file with author).

23. INS v. Delgado, 466 U.S. 210, 215 (1984); see also U.S. CONST. amend. [V
(“The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated . . . .”).

24, They are also abundantly criticized. See Terry v. Ohio, 392 U.S. 1, 36 (1968)
(Douglas, J., dissenting) (“We hold today that the police have greater authority to make a
‘seizure’ and conduct a ‘search’ than a judge has to authorize such action.”); Paul Ohm,
Probably Probable Cause: The Diminishing Importance of Justification Standards, 94 MINN.
L.REv. 1514, 1514-15 (2010); Orin Kerr, Why Courts Should Not Quantify Probable Cause,
in THE POLITICAL HEART OF CRIMINAL PROCEDURE: ESSAYS ON THEMES OF WILLIAM J.
STUNTZ 131, 131-32 (Michael Klarman, David Skeel & Carol Steiker eds., 2012) (arguing
that quantifying probable cause would lead to less accurate determinations by undermining a
judge’s logical intuition in assessing what information was omitted from a warrant affidavit).

25. “[N]o warrants shall issue, but upon probable cause, supported by oath or
affirmation, and particularly describing the place to be searched, and the persons or things to
be seized.” U.S. CONST. amend. IV.

26. See Illinois v. Gates, 462 U.S. 213, 230-31 (1983).

27. E.g., Brinegar v. United States, 338 U.S. 160, 175-76 (1949); Ornelas v.
United States, 517 U.S. 690, 696 (1996); see also Washington v. Howard, 25 F.4th 891, 899
(11th Cir. 2022) (noting that probable cause requires “that it be reasonable for any particular
officer to conclude that there is a substantial chance of criminal activity” based on the totality
of the circumstances).

28. Reid v. Georgia, 448 U.S. 438, 440 (1980).

29. Terry, 392 U.S. at 21.

30. United States v. Black, 707 F.3d 531, 539 (4th Cir. 2013). Factors susceptible
to innocent explanation, taken together, may form the reasonable suspicion required for a
Terry stop. See United States v. Arivizu, 534 U.S. 266, 277-78 (2002).
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suspicion that the individual is engaged in a crime and poses a danger to police
officers, often because of suspicion that the individual has a weapon.”!

Because of the nature of our judicial process, the only police—citizen
interactions reviewed in criminal adjudications are those where police found
contraband. Given this selection bias, the Court recognizes that “it is easy to forget
that [the Court’s] interpretations of such rights apply to the innocent and the guilty
alike.”3? This bias creates an inaccurate perception of police infallibility whereby
courts do not review cases of the hundreds of people searched daily where criminal
charges do not arise.

It is therefore not surprising that the Court has interpreted Fourth
Amendment standards in a manner that gives police wide discretion to employ a
racialized selection process.>* The Court explicitly permitted racial profiling in
policing—authorizing reliance on an individual’s “apparent Mexican ancestry” at
the border and its “functional equivalents” as factors justifying traffic stops based
on reasonable suspicion.>* Most notoriously, the Court held that an officer’s
subjective motivations for a traffic stop are constitutionally irrelevant, thus ratifying
pretextual stops.>®

Although Whren acknowledges that racially discriminatory policing
violates the guarantee of the Equal Protection Clause, the decision permits police
to stop people for ubiquitous traffic infractions to investigate other suspected crimes
when police do not have enough evidence of those crimes to justify the stop. Claims
of selective enforcement based on racial discrimination virtually never win,?” and

31. Arizona v. Johnson, 555 U.S. 323, 326-27 (2009).

32. United States v. Sokolow, 490 U.S. 1, 11 (1989) (Marshall, J., dissenting).

33. See Aliza Hochman Bloom, Grappling with a Racialized Selection Process,
58 NEW ENG. L. REV. 3, 4 (2024).

34, United States v. Brignoni-Ponce, 422 U.S. 873, 882, 884—87 (1975). The Court
extended this reasoning to Border Patrol agents selecting drivers for secondary inspection at
an immigration checkpoint, concluding that “even if it be assumed that such referrals are
made largely on the basis of apparent Mexican ancestry, [there is] no constitutional violation.”
United States v. Martinez-Fuerte, 428 U.S. 543, 562—-63 (1976). In Students for Fair
Admissions, Inc. v. President & Fellows of Harvard College, where the Court held that
“eliminating racial discrimination means eliminating all of it,” Justice Sotomayor noted the
hypocrisy because the Court has “allowed the use of race when that use burdens minority
populations,” citing Brignoni-Ponce and Martinez-Fuerte. 600 U.S. 181, 206 (2023); id. at
354-55 (Sotomayor, J., dissenting).

35. See Whren v. United States, 517 U.S. 806, 81213 (1996) (holding that as long
as there is probable cause to suspect a person of even a traffic violation, the officer’s actual
motivation for the stop is constitutionally irrelevant); Ashcroft v. al-Kidd, 563 U.S. 731,
738-39 (2011) (“Our unanimous opinion [in Whren] held that we would not look behind an
objectively reasonable traffic stop to determine whether racial profiling or a desire to
investigate other potential crimes was the real motive.”).

36. See Whren, 517 U.S. at 813.

37. See Alison Siegler & William Admussen, Discovering Racial Discrimination
by the Police, 115 Nw. U. L. REv. 987, 1005 (2021) (“Every circuit to address the issue
continues to use the same merits standard for both selective prosecution and selective law
enforcement claims.”). One trial court recognized a claim of selective enforcement based on
race, granting a motion to dismiss. See Aliza Hochman Bloom, Inferable Discrimination: A
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the Court has avoided providing a remedy for such claims.*® Put simply, even when
courts require police to have individualized suspicion, the results yield racially
discriminatory policing.®

Conceding that a revived commitment to individualized suspicion is not a
panacea to cure all policing ills, this Article resurfaces precedential anchor points
that provide lower courts and advocates with the ability to reengage with
individualized suspicion and halt overreaching in discretionary policing.

This Article shows how the erosion of the Fourth Amendment’s
individualized-suspicion requirement has an outsized effect on Black and brown
young people associating in public spaces. By illustrating specific harms
undergirding the erosion of particularized suspicion, the Article adds to recent
literature exposing how communities of color are held to a different standard in
policing.** Building upon Professor Bennett Capers’s and Professor Trevor
Gardner’s critical perspectives,*! this Article reveals how a companion’s decision to
be deferential toward police, when not legally required but understandable to
prevent bad consequences or violence, unfairly deflects suspicion onto individuals
who have not similarly volunteered to be “good citizens.”*

It explores two primary contexts where police ignore the Fourth
Amendment’s requirement of individualized suspicion, and the courts acquiesce.
The first occurs when a companion’s consent to an officer’s request—even when it
is not legally required—makes an individual’s refusal to comply appear suspicious
in comparison. The Court insists that the refusal to cooperate with police does not
itself justify a seizure.** Nevertheless, when police approach two friends with little
or no suspicion, and one leaves, avoiding the police intervention, they infer

Landmark Decision Addresses Selective Law Enforcement, AM. CONST. SOC’Y EXPERT F.
(Apr. 4, 2024) (citing United States v. Moore, 716 F. Supp. 3d 415, 419 (E.D. Va. 2024)),
https://www.acslaw.org/expertforum/inferable-discrimination-a-landmark-decision-
addresses-selective-law-enforcement/ [https:/perma.cc/9HZZ-FONZ].

38. Guy Rubenstein, Note, Selective Prosecution, Selective Enforcement, and
Remedial Vagueness, 2022 Wis. L. REv. 825, 826-28 (stating that although claims of
selective enforcement and prosecution based on race are considered the most repugnant
constitutional violations, defendants raising these claims never win).

39. See infra Part IV; U.S. DEP’T OF JUST., INVESTIGATION OF THE BALTIMORE
City POLICE DEPARTMENT 1, 3 (2016), http://www.justice.gov/crt/file/883296/download
[https://perma.cc/K7D5-Z7US]; see Aliza Hochman Bloom, Policing Bias Without Intent,
2025 U.ILL. L. REV. 1307, 1314-16.

40. See, e.g., Elise C. Boddie, Racially Territorial Policing in Black
Neighborhoods, 89 U. CHIL L. REv. 477, 497 (2022); Monica C. Bell, Anti-Segregation
Policing, 95 N.Y.U. L. REv. 650, 715-16 (2020) (noting that Black and Latinx
neighborhoods, particularly in urban centers, “are characterized by heavy police presence”).

41. See 1. Bennett Capers, Criminal Procedure and the Good Citizen, 118 COLUM.
L. REv. 653, 655 (2018); Trevor Gardner, Police Violence and the African American
Procedural Habitus, 100 B.U. L. REV. 849, 854-55 (2020); infra Section 1L A.

42. See Capers, supra note 41, at 657.

43. Florida v. Royer, 460 U.S. 491, 498 (1983).
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suspicion about the remaining individual from their companion’s ability to evade
o 44
police.

The second context occurs when an officer’s criminal suspicion regarding
one person may be valid but is inappropriately deflected onto all other companions.
Such expanded suspicion is prominent in pedestrian stops, such as the Charlotte one
described, where police approach a group, and even if articulable suspicion exists
for one friend, it is unconstitutionally deflected onto each of their companions.*
Police do not have the right to search the companion of any individual being
arrested.*® Instead, they must articulate reasonable suspicion that the companion
may be armed and a threat to safety.*’ In this context, relying on suspicious
companions to justify a stop or pat frisk is antithetical to the Court’s individualized-
suspicion requirement before a warrantless stop or search. In each primary context,
criminal suspicion is unconstitutionally expanded during an encounter to justify
police intervention in a manner that undermines relationships and communities.

Related erosions of particularity occur where police encounter individuals
not even with their “suspicious companions” contemporaneously. For example,
because state gang lists are overly broad, highly unreliable, and racist,*® reliance on

44. These interactions often begin as consensual encounters. See United States v.
Knights, 989 F.3d 1281, 1284 (11th Cir. 2021), cert. denied, 142 S. Ct. 709 (2021).

45. See Aliza Hochman Bloom, Whack-a-Mole Reasonable Suspicion, 112 CALIF.
L. REvV. 1129, 1134-35 (2024) [hereinafter Hochman Bloom, Whack-a-Mole].

46. See infra Part 1.

47. In so called “[c]ompanion cases,” a police frisk is permitted only “where facts
about an arrestee, plus the companion’s own behavior, together constitute reasonable
suspicion.” Brief for the Criminal Justice Institute at Harvard Law School and the New
England Innocence Project as Amici Curiae Supporting Defendant-Appellant and Reversal at
26, Commonwealth v. Robinson-van Rader, 208 N.E.3d 693 (2023) (No. SJC-13329),
https://statecourtreport.org/sites/default/files/fastcase/additionalPdfs/processed/Criminal %2
OJustice%20Institute%20et%20al%20-Amicus%20Brief%20-12.22.2022.pdf
[https://perma.cc/UZV8-KT7V]. Traffic stops carry different rules because of historically
reduced expectations of privacy afforded drivers and passengers of motor vehicles. See
Brendlin v. California, 551 U.S. 249, 257-58 (2007) (holding that a vehicle passenger is
“seized” for Fourth Amendment purposes when a police officer pulls over the driver); Arizona
v. Johnson, 555 U.S. 323, 327 (2009) (explaining that once a car has been legitimately
stopped, an officer does not need additional level of suspicion to order passengers to get out
of the car pending completion of the stop, but to “justify a patdown of the driver or a passenger
during a traffic stop . . . the police must harbor reasonable suspicion that the person subjected
to the frisk is armed and dangerous”). See generally SARAH A. SEO, POLICING THE OPEN ROAD:
How CARS TRANSFORMED AMERICAN FREEDOM (2019) (exploring the complementary
historical development of the “Automotive Age” and modern “discretionary policing” from
legal and theoretical perspectives). Nevertheless, the Tenth Circuit recently recognized this
important limitation. United States v. Tyler, 139 F.4th 1212, 1216 (10th Cir. 2025) (finding
that when arresting a companion, the “government provided no specific or particularized
evidence that Mr. Tyler posed any danger to the officers”).

48. Fareed Nassor Hayat, Preserving Due Process: Require the Frye and Daubert
Expert Standards in State Gang Cases, 51 N.M. L. REv. 196, 201-03 (2021); Fareed Nassor
Hayat, Killing Due Process: Double Jeopardy, White Supremacy and Gang Prosecutions,
69 UCLA L. REvV. DISCOURSE 18, 35 (2021); K. Babe Howell, Gang Policing: The Post Stop-
and-Frisk Justification for Profile-Based Policing, 5 U. DENvV. CRIM. L. REV. 1, 4 (2015).
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alleged gang designation as support for reasonable suspicion is problematic. This
Article explores how flawed gang designations also criminalize association in an
ever-expanding attrition of particularity. Yet another erosion of Fourth Amendment
particularity is seen when individuals associate with people subject to community
supervision—probation, supervised release, and other alternatives to incarceration.
In these additional contexts, individuals are subject to criminal suspicion without
the required particularity attaching because of their social associations.*’ Permitting
this erosion of particularity assumes that people who associate with criminal actors
are, themselves, in a constant state of committing criminal acts. Collectively, police
capitalizing on suspicious companions to intervene breaks bonds of relationships,
families, and communities. Such an interpretation is antithetical to Fourth
Amendment doctrine.

This Article proceeds in four parts. Part I provides an account of the
Court’s interpretation of the Fourth Amendment as requiring individualized
suspicion for all police intervention. Resurfacing these anchor points delivers the
framework to reengage courts with the individualized-suspicion requirement. Part 11
explores two contexts where criminal suspicion is routinely expanded, analyzing
cases where suspicion by association contributed to the police intervention. I argue
that these scenarios undercut the doctrinal requirement of individualized suspicion
and rupture interpersonal and communal ties.>

Part III surfaces two additional contexts where police unconstitutionally
rely on associational suspicion even when the suspicious companion is not
contemporaneously present. In all these scenarios, the erosion of particularity
undermines individual liberties while simultaneously assaulting relationships and
communities. Finally, Part IV argues that relying on a person’s suspicious
companions to bolster criminal suspicion is particularly problematic for Black,
young, and poor people. Responding to the argument that all policing requires
reliance on associational suspicion, I argue that the erosion of individualized
suspicion is especially troubling and must be interrogated at every opportunity.

49. Police increasingly rely on digital associations, such as through the
surveillance of social media connections, in troubling ways. Recent scholarship details the
perils of digital police surveillance and the compounding effects of artificial intelligence on
that surveillance. See ANDREW GUTHRIE FERGUSON, THE RISE OF BIG DATA POLICING:
SURVEILLANCE, RACE, AND THE FUTURE OF LAW ENFORCEMENT 2 (2017); Andrew Guthrie
Ferguson, Why Digital Policing Is Different, 83 OHIO ST. L.J. 817, 854-55 (2022); Elizabeth
E. Joh, The Unexpected Consequences of Automation in Policing, 75 SMU L. REv. 507,
511-13 (2022); Maneka Sinha, The Automated Fourth Amendment, 73 EMORY L.J. 589,
594-99 (2024). More study on the impacts of these technologies on the Fourth Amendment’s
doctrinal requirement of particularity and the problem of associational suspicion is needed.

50. Professor Lauryn P. Gouldin argues that reasonable suspicion requires that
police have suspicion of a particular crime, not general suspicion that a person is about to
commit any crime. Lauryn P. Gouldin, Crimes of Suspicion, 72 EMORY L.J. 1429, 1432
(2023).
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1. THE COURT’S COMMITMENT TO PARTICULARITY

The Fourth Amendment’s protection against unreasonable searches and
seizures establishes the parameters for police encounters.’! At the end of the
nineteenth century, the Court proclaimed that “[n]o right is held more sacred, or is
more carefully guarded . . . than the right of every individual to the possession and
control of his own person, free from all restraint or interference of others, unless by
clear and unquestionable authority of law.”>? Then, near the end of the twentieth
century, it outlawed seizures based on generalized suspicion, invalidating
Jacksonville’s vagrancy ordinance.”> The Court explained: “A presumption that
people who might walk or loaf or loiter or stroll or frequent houses where liquor is
sold, or who are supported by their wives or who look suspicious to the police are
to become future criminals is too precarious for a rule of law.” >*

Courts consistently interpret the two primary standards of criminal
suspicion to require suspicion directed towards an individual. This requirement is
integral to the evolution of probable cause and reasonable suspicion. And where the
Court addresses police treatment of suspicious groups, it presumes the primacy of
individualized suspicion even when making exceptions.>

A. Probable Cause

The Court contemplates probable cause supported by individualized
suspicion as a rule.’® For nearly 200 years, a police officer needed a warrant
supported by probable cause for a search or seizure to be reasonable.’’ Probable
cause is “evidence which would warrant a man of reasonable caution in the belief
that a [crime] has been committed [and] must be measured by the facts of the case.”8
Admittedly, probable cause “is a fluid concept—turning on the assessment of
probabilities in particular factual contexts—not readily, or even usefully, reduced to
a neat set of legal rules.”* Scholars and the Court itself confirm that probable cause

51. See U.S. CONST. amend. IV.

52. Union Pac. Ry. Co. v. Botsford, 141 U.S. 250, 251 (1891).

53. Papachristou v. City of Jacksonville, 405 U.S. 156, 158, 171 (1972).

54. Id. at 171. Although often cast as a decision about vagueness,
Professor Lauryn P. Gouldin explains that Papachristou was intended to outlaw the seizures
of people based on generalized suspicion. Gouldin, supra note 50, at 1457; see also Michael
J. Zydney Mannheimer, Vagueness as Impossibility, 98 TEX. L. REv. 1049, 1110 (2020)
(“[TThe real problem with the vagrancy ordinance in Papachristou was that it criminalized
status.”).

55. See Griffin v. Wisconsin, 483 U.S. 868, 870-71, 880 (1987) (upholding the
warrantless search of Griffin’s residence pursuant to the state’s probation regulatory scheme).

56. See Nirej Sekhon, Suspicion as Safe Harbor, 27 U. PA. J. CONST. L. 789, 802
(2025).

57. See U.S. CONST. amend. IV; Dunaway v. New York, 442 U.S. 200, 207-08
(1979) (“Before Terry v. Ohio, the Fourth Amendment’s guarantee against unreasonable
seizures of persons was analyzed in terms of arrest, probable cause for arrest, and warrants
based on such probable cause.” (citation omitted)).

58. Wong Sun v. United States, 371 U.S. 471, 479 (1963) (internal quotations and
citations omitted).

59. Ilinois v. Gates, 462 U.S. 213, 232 (1983); Brinegar v. United States, 338 U.S.
160, 175 (1949); Texas v. Brown, 460 U.S. 730, 742 (1983).
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lacks a precise definition.®® Yet even after Terry authorized police to briefly stop
and frisk individuals under a new standard, the Court demanded individualized
probable cause.’!

In 1976, police officers obtained a search warrant for a tavern and its
bartender, who was suspected of dealing in narcotics.®? Later that day, seven officers
executed this warrant at the Aurora Tap Tavern, advising all patrons that they were
going to conduct a “cursory search for weapons.”® One officer proceeded to frisk
each of the tavern’s patrons, finding Ventura Ybarra in front of the bar.%* The officer
patted down Ybarra, finding “a cigarette pack with objects in it,” moved on to others,
but then frisked Ybarra a second time, retrieving the cigarette pack from his pants,
in which he found six packets containing heroin.

Moving to suppress the drugs, Ybarra argued that the search was performed
without the individualized criminal suspicion required by the Fourth Amendment.
The Court agreed, reversing Ybarra’s conviction and affirming that police cannot
search a person solely because they are on the premises of a place where police
execute a search warrant. Police had no reason to suspect anyone besides the
bartender was engaged in criminal activity,®® and Ybarra “made no gestures
indicative of criminal conduct, made no movements that might suggest an attempt
to conceal contraband, and said nothing of a suspicious nature to the police
officers.”®’ Justice Stewart articulated a commitment to particularity:

It is true that the police possessed a warrant based on
probable cause to search the tavern in which Ybarra happened to be
at the time the warrant was executed. But, a person’s mere
propinquity to others independently suspected of criminal activity
does not, without more, give rise to probable cause to search that
person. Where the standard is probable cause, a search or seizure of

60. Cynthia Lee, Probable Cause with Teeth, 88 GEO. WASH. L. REV. 269, 278
(2020); Andrew Manuel Crespo, Probable Cause Pluralism, 129 YALE L.J. 1276, 1279-80
(2020); Erica Goldberg, Getting Beyond Intuition in the Probable Cause Inquiry, 17 LEWIS
& CLARK L. REv. 789, 790 (2013).

61. Ybarra v. Illinois, 444 U.S. 85, 90-91 (1979).

62. 1d. at 87-88. The warrant authorized a search of the Aurora Tap Tavern and
“Greg,” the young male bartender. See id. at 88 (“The informant advised . . . that over the
weekend of 28 and 29 February he had a conversation with ‘Greg’ and was advised that
‘Greg’ would have heroin for sale on Monday, March 1, 1976.” (alteration in original)).

63. Id.

64. Id.

65. 1d. at 88-89.

66. Id. at 90 n.2; see also id. at 102 n.2 (Rehnquist, J., dissenting) (“The failure of
the Fourth Amendment to require specification of the persons to be searched does not, of
course, prohibit such specification. Thus, in the present case, the warrant specifically
authorized the police to search Greg, the bartender.”).

67. 1d. at 90-91 (“Upon entering the tavern, the police did not recognize Ybarra
and had no reason to believe that he had committed, was committing, or was about to commit
any offense under state or federal law.”).
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a person must be supported by probable cause particularized with
respect to that person.®®

Ybarra’s vigorous dissent confirms that the Court requires individualized
suspicion. Justice Burger complains in his dissent that the majority overly narrows
Terry because it “would require a particularized and individualized suspicion that a
person is armed and dangerous as a condition to a Terry search.”® Burger believes
this particularity requirement overlooks the practicalities that police confront when
executing search warrants, fearing Ybarra will be “a further hindrance on the already
difficult effort to police the narcotics traffic which takes such a terrible toll on human
beings.””° Instead, he argues that suspicion by association is the investigative tool
to which courts should defer to police.”! The dissent’s converging belief—that the
warrant for the tavern supported a reputation accompanying the location and
justified searching every patron—underscores Ybarra’s intentional commitment to
particularity when applying Fourth Amendment standards of criminal interpretation.

A few decades later, the Court considered the validity of probable cause in
a traffic stop where any of the three passengers was equally likely to be the owner
of the drugs found in the car.”? Even if one disagrees with Pringle’s conclusion that
there is a greater likelihood of group criminal enterprise in a car, the Court’s effort
to distinguish companions traveling in a car from those together in a bar or on the
street underscores Ybarra’s intended particularity requirement.

In Pringle, a police officer found cocaine in the car’s armrest and arrested
all three occupants of the car without reason to suspect any one of the occupants
more than another.”> Mr. Pringle argued that the officers lacked probable cause to
search him, insisting, as in Ybarra, that “mere propinquity” to the other two
occupants of the car did not furnish the probable cause needed to arrest him.”*
Justice Rehnquist decided that “[t]his case is quite different from Ybarra. Pringle
and his two companions were in a relatively small automobile, not a public tavern.””
The Court’s distinction rests on a belief that Pringle was more likely to be engaging
in a common enterprise with other passengers.”® Unlike bar patrons, where a warrant
could not permit searches and frisks of all patrons “absent individualized suspicion,”

68. Id. at 91 (citation omitted) (citing Sibron v. New York, 392 U.S. 40, 62—-63
(1968)).

69. Id. at 97 (Burger, C.J., dissenting). Although the question is about probable
cause, the dissent assumes particularity is required for both levels of suspicion. See id.

70. 1d.

71. See id. (“These officers had validly obtained a warrant to search a named
person and a rather small, one-room tavern for narcotics. Upon arrival, they found the room
occupied by 12 persons. Were they to ignore these individuals and assume that all were
unarmed and uninvolved?”).

72. Maryland v. Pringle, 540 U.S. 366, 36769 (2003).

73. Id. at 36869, 372.

74. Brief of Respondent at 21-22, Pringle, 540 U.S. 366 (No. 02—809), 2003 WL
21953877 (citing Ybarra, 444 U.S. at 91).

75. Pringle, 540 U.S. at 373.

76. Id. at 373-74.
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car passengers are often engaged in a common enterprise with the driver and have
knowledge and exercise dominion and control over the car’s contents.”’

The Court relies on the greater potential for joint criminal activity by those
in a car to conclude that the officer had probable cause to suspect any of its
occupants.”® Pringle exemplifies the Court’s interpretation of the Fourth
Amendment as offering reduced expectations of privacy in cars,” and this
distinction underscores Ybarra’s intended particularity requirement.

The Court’s decision in District of Columbia v. Wesby, as well as its
differences from Ybarra, clarified the theory of individualized suspicion.®® There,
the Court concluded that police properly arrested all 21 people who admitted to
knowingly taking advantage of a vacant house without permission to party.®' The
Court explained that the condition of the house and conduct of the partygoers,
including unprovoked flight from officers, could lead a reasonable officer to believe
the partygoers knew they were trespassing.®? The lack of differentiation between
partygoers in Wesby differs from the bar patrons in Ybarra. The Wesby Court found
the circumstances suspicious enough to conclude that each of the individuals knew
they were trespassing, whereas the Ybarra Court understood that merely being in a
public bar cannot be deemed criminally suspicious.

Finally, the statutory carve outs associated with deprivations of liberty and
privacy in the context of community supervision (pretrial release, parole, and
probation) illustrate that the expectation is individualized suspicion supporting
probable cause.®® While incarceration is the most severe loss of liberty, restrictions
including passport surrender, travel restriction, and various mandated check-ins with
caseworkers are constraints on a person’s liberty associated with the criminal legal

77. 1d. at 373 (quoting Wyoming v. Houghton, 526 U.S. 295, 304—05 (1999))
(“[A] car passenger—unlike the unwitting tavern patron in Ybarra—will often be engaged in
a common enterprise with the driver, and have the same interest in concealing the fruits . . . of
their wrongdoing.”).

78. Id. at 372-73.

79. See Michigan v. Long, 463 U.S. 1032, 1049 (1983); Whren v. United States,
517 U.S. 806, 819 (1996). In fact, many states have a statutory carve out for drugs and guns
found in cars, which explicitly ratify a sort of “arrest first, figure it out later” reasoning. These
carve outs echo the associational suspicion addressed in this paper and are problematic for
many of the same reasons. But because the Court differentiates between pedestrian and traffic
stops, and for the purpose of limiting scope, this Article focuses on pedestrian police
interactions.

80. See 583 U.S. 48, 68 (2018) (finding that officers had probable cause to make
arrests for unlawful entry).

81. Id. at 57-59.

82. 1d. at 57-60.

83. See, e.g., Griffin v. Wisconsin, 483 U.S. 868, 871 (1987) (upholding the
warrantless search of Griffin’s residence pursuant to the state’s probation regulatory scheme);
United States v. Knights, 534 U.S. 112, 119, 121 (2001). To be sure, scholars critique how
supervision conditions infringe on supervisees’ familial integrity rights and convert their
residences into a “carceral home,” subject to state surveillance and intervention. Alexis
Karteron, Family Separation Conditions, 122 CoLUM. L. REv. 649, 653 (2022); Kate
Weisburd, The Carceral Home, 103 B.U. L. REv. 1879, 1882 (2023).
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system.®* Some statutes expressly permit search warrants issued for those under
community supervision to evade the individualized requirement of probable cause.
These exceptions, whose problematic nature will be discussed,®® reinforce the
centrality of individualized suspicion to probable cause.

In conclusion, the Court has relied on the Fourth Amendment’s
individualized-suspicion requirement when shielding police from scrutiny.?” For
example, when the Court refused to inquire into the subjective motivations of a
prosecutor seeking a material arrest warrant, it reasoned that “[a] warrant based on
individualized suspicion in fact grants more protection against the malevolent and
the incompetent than existed in most of our cases eschewing inquiries into intent.”8
That individualized suspicion supported the defendant’s arrest warrant justified the
Court’s denial of his request to evaluate potentially inappropriate motivations.

B. Reasonable Suspicion

The Court has also repeatedly emphasized that even though a lower
quantum of evidence than an arrest can support an investigative stop or frisk,
individualized suspicion is required.”® Terry’s companion case, Sibron v. New York,
clearly exemplifies the Court’s commitment to particularity.’! In the context of New
York City’s stop-and-frisk law, Sibron critiques police reliance on associational
suspicion in what would become “Terry stops.”? The trial judge granted the
defendant’s motion to dismiss because police lacked any knowledge concerning

84. See Mariam A. Hinds, The Shadow Defendants, 113 Geo. L.J. 823, 871-73
(2025) (discussing the economic, physical, mental, and emotional tolls on women supporting
carceral system-impacted individuals); infia Section III.B (discussing police reliance on
suspicious companions in the context of community supervision).

85. Cf. N.Y. CRIM. ProC. §§ 690.10, 690.15 (allowing a court to issue a search
warrant to search people, places, and premises for property that is stolen, unlawfully
possessed, used to commit or conceal the commission of a crime, or evidence of a committed
offense); VA. CODE ANN. § 19.2-53(A)(4) (West 2025) (providing that search warrants may
issue permitting the search of places, things, people, and electronic devices or networks in
order to recover weapons, stolen property, or amy “object, thing, or person,
including . . . (i) documents, (ii) books, (iii) papers, (iv) records, (v)body fluids, or
(vi) electronic records . . . constituting evidence of the commission of crime”).

86. See infra Part I11.

87. Accordingly, Nirej Sekhon has described individualized suspicion as the “safe
harbor” preventing judicial scrutiny into police decisions. Sekhon, supra note 56, at 791.

88. Ashcroft v. al-Kidd, 563 U.S. 731, 738-39 (2011) (noting that in Whren, the
Court declined to probe behind seizures supported by probable cause).

89. See id. (“The affidavit accompanying the warrant application (as al-Kidd
concedes) gave individualized reasons to believe that he was a material witness and that he
would soon disappear. The existence of a judicial warrant based on individualized suspicion
takes this case outside the domain of not only our special-needs and administrative-search
cases, but of Edmond as well.”).

90. Sibron v. New York, 392 U.S. 40, 64 (1968).

91. Id. at 62-68 (holding that officers lacked probable cause to search the
defendant).

92. Id. at 62. And since “Terry stops” were created on the day that the Court
decided both cases, the Court’s language is applicable to both levels of suspicion.
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Mr. Sibron’s discussion with drug addicts with whom he was associating.”® The
Court similarly rejected the search for lack of particularity:

The police officer is not entitled to seize and search every person
whom he sees on the street or of whom he makes inquiries. Before he
places a hand on the person of a citizen in search of anything, he must
have constitutionally adequate, reasonable grounds for doing so. In
the case of the self-protective search for weapons, he must be able to
point to particular facts from which he reasonably inferred that the
individual was armed and dangerous. Patrolman Martin’s testimony
reveals no such facts. The suspect’s mere act of talking with a number
of known narcotics addicts over an eight-hour period no more gives
rise to reasonable fear of life or limb on the part of the police officer
than it justifies an arrest for committing a crime.**

Sibron extols particularity as fundamental to criminal suspicion.

The Court restated the particularized-suspicion requirement in 1980, when
Justice Brennan recalled that “Chief Justice Warren, speaking for the Court in Terry
v. Ohio, said that ‘[t]his demand for specificity in the information upon which police
action is predicated is the central teaching of this Court’s Fourth Amendment
Jjurisprudence.””®® Reviewing a challenged car stop, the Court clarified that
investigatory stops “must be justified by some objective manifestation that the
person stopped is, or is about to be, engaged in criminal activity.”*® Conceding that
reasonable suspicion, like probable cause, is vague,” the Court insisted that an
officer’s determination must raise a suspicion “that the particular individual being
stopped is engaged in wrongdoing.”*®

The Court reiterated that a Terry stop requires individualized suspicion in
Reid v. Georgia.”® As plane passengers exited a flight from Fort Lauderdale in a
single line and proceeded down the concourse at the Atlanta airport, DEA agents
observed Tommy Reid occasionally looking backward at another man, who carried
a shoulder bag like the one he carried.'® When Mr. Reid and the other man reached
the lobby’s main terminal, the second man caught up with Mr. Reid; they spoke and

93. Id. at 47 (“All [Sibron] knows about the unknown men: They are narcotics
addicts. They might have been talking about the World Series. They might have been talking
about prize fights.”).

94. 1d. at 64 (citation omitted).

95. United States v. Cortez, 449 U.S. 411, 417-18 (1981) (alteration in original)
(citing Terry v. Ohio, 392 U.S. 1, 21 n.18). The Court reviewed a challenged car stop where
Arizona border police who had been surveilling illegal border crossings knew what vehicle
they were looking for and had reason to believe that an illegal crossing would occur on a
particular night. /d. at 412—15.

96. Id. at 417.

97. See id. at 417 (“Courts have used a variety of terms to capture the elusive
concept of what cause is sufficient to authorize police to stop a person. Terms like ‘articulable
reasons’ and ‘founded suspicion’ are not self-defining; they fall short of providing clear
guidance dispositive of the myriad factual situations that arise.”).

98. Id. at 418.

99. See 448 U.S. 438, 440 (1980) (per curiam).

100. Id. at 439.
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left the terminal together.'”! The DEA agent approached the two men outside of the
building, identified himself, and asked to see their ticket stubs and identification.'%?
They complied. The tickets indicated that they had stayed in Fort Lauderdale only
one day, and during the encounter, the men “appeared nervous.”'®* They reluctantly
agreed to the agent’s request that they return to the terminal and permit a search of
their bags.!™ But upon reentry, Mr. Reid began to run from the agents and
abandoned his shoulder bag before being apprehended.'®

Mr. Reid insisted that the DEA seized him without individualized
suspicion of criminal activity.!® The Court reiterated that Terry requires any
detention be supported by individualized suspicion that the person seized is engaged
in criminal activity.'%” Here, the DEA lacked reasonable suspicion because only the
fact that Mr. Reid preceded the second man and occasionally looked backward at
that man related to his own conduct. The other circumstances—having arrived from
Fort Lauderdale, having arrived early in the morning, and having minimal luggage—
“describe a very large category of presumably innocent travelers, who would be
subject to virtually random seizures were the Court to conclude that as little
foundation as there was in this case could justify a seizure.”'%® Reid underscored the
requirement that “suspicious conduct” must attach to a specific person to comport
with the Fourth Amendment.

The Court insisted that a person’s refusal to cooperate with police does not
justify a seizure.!” Yet since establishing the reasonable-suspicion standard, it has
remained silent about how to characterize conduct consistent with lawful behavior
but subjectively suspicious to an officer. Courts applying the standard have
permitted police identification of vague physical behaviors, including shifty,
“fidgety,” blank stares, “furtive movements,” “nervousness,” and flight from police,
as evidence of suspiciousness and dangerousness supporting reasonable
suspicion.''® As the Seventh Circuit recognized, “Whether you stand still or move,

101. Id.
102. Id.
103. 1d.
104. 1d.
105. Id.

106. Id. at 439-40 (citing Georgia v. Reid, 255 S.E.2d 71, 72-73 (Ga. Ct. App.
1979)). The appellate court credited the government’s argument that Reid fit the DEA’s
“profile” of drug couriers. See Reid, 255 S.E.2d at 72.

107. 1d. at 440 (citing Terry v. Ohio, 392 U.S. 1, 16-19 (1968)); see also Brown v.
Texas, 443 U.S. 47, 51-52 (1979) (“[W]e have required the officers to have a reasonable
suspicion, based on objective facts, that the individual is involved in criminal activity.”);
Delaware v. Prouse, 440 U.S. 648, 661 (1979) (“When there is not probable
cause . .. or ... reasonable suspicion ... we cannot conceive of any legitimate basis upon
which a patrolman could decide that stopping a particular driver for a spot check would be
more productive than stopping any other driver.”).

108. Reid, 448 U.S. at 441.

109. See Florida v. Royer, 460 U.S. 491, 498 (1983).

110. See Floyd v. City of New York, 959 F. Supp. 2d 540, 561, 614
(S.D.N.Y. 2013) (describing one officer’s testimony that “furtive movement is a very broad
concept,” including a person “changing direction,” “walking in a certain way,” “[a]cting a
little suspicious,” “making a movement that is not regular,” “being ‘very fidgety,”” “going in
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drive above, below, or at the speed limit, you will be described by the police as
acting suspiciously should they wish to stop or arrest you.”!''! The Court itself
conceded that these standards of suspicion “fall short of providing clear guidance
dispositive of the myriad factual situations that arise.”!!?

Lllinois v. Wardlow, by facilitating reduced suspicion based on geography,
was likely the Court’s greatest blow, injecting ambiguity into a commitment to
individualized suspicion.!'® Yet in Maryland v. Buie, the Court quickly reminded
courts that even in “high-crime” areas where the possibility that any given person is
carrying a gun is significant, “7Terry requires reasonable, individualized suspicion
before a frisk for weapons can be conducted.”!*

In Wardlow, after a caravan of police officers descended on a “high-crime”
neighborhood on the West Side of Chicago, the Court concluded that the defendant’s
unprovoked flight upon noticing police constituted reasonable suspicion for police
intervention.!'> Wardlow grossly undervalues what Daniel Harawa calls “the
freedom to flee”—the historically well-founded and innocent reasons for Black
people to flee from police.!'® To resolve the conflict between the right to avoid
police contact and the suspiciousness of flight from police, Wardlow reasons that
unprovoked flight from law enforcement is “just the opposite” of “going about one’s
business” and ignoring police presence.!!” But the practical difference between these
two is unclear, and reconciling the right to ignore police with permitting flight from
police to be criminally suspicious proves uneven.''® Scholars explain that a
historically ingrained distrust of law enforcement combined with appropriate and
innocent reasons for Black Americans in particular to want to avoid police

99 ¢

and out of his pocket,” “going in and out of a location,” “looking back and forth constantly,”
“looking over their shoulder,” “adjusting their hip or their belt,” “moving in and out of a car
too quickly,” “[tJurning a part of their body away from you,” “[g]rabbing at a certain pocket
or something at their waist,” “getting a little nervous, maybe shaking,” and “stutter[ing].”
(alterations in original)); see also People v. Brown, 716 N.Y.S.2d 56, 108 (App. Div. 2000)
(noting that the officer noticed the defendant acting in a “furtive manner” while walking
quickly away).

111. United States v. Broomfield, 417 F.3d 654, 655 (7th Cir. 2005).

112. United States v. Cortez, 449 U.S. 411, 417 (1981); see Ornelas v. United
States, 517 U.S. 690, 695-96 (1996) (““Articulating precisely what ‘reasonable suspicion’ and
‘probable cause’ mean is not possible. They are commonsense, nontechnical conceptions that
deal with ‘the factual and practical considerations of everyday life on which reasonable and
prudent men, not legal technicians, act.” As such, the standards ‘are not readily, or even
usefully, reduced to a neat set of legal rules.”” (citations omitted) (quoting Illinois v. Gates,
462 U.S. 213, 231-32 (1983))).

113. 528 U.S. 119, 124 (2000) (holding that presence in an area of high narcotics
trafficking combined with defendant’s unprovoked flight upon noticing police satistied
reasonable suspicion).

114. 494 U.S. 325, 334 n.2 (1990).

115. See 528 U.S. at 122-23.

116. See Daniel Harawa, Whitewashing the Fourth Amendment, 111 GEO. L.J. 923,
941-46 (2022).

117. 528 U.S. at 125.

118. See generally Commonwealth v. Warren, 58 N.E.3d 333 (Mass. 2016)
(recognizing that Black males have legitimate reasons to flee police and that this factor does
not contribute to reasonable suspicion).

99 ¢



18 ARIZONA LAW REVIEW [VOL. 68:1

interaction should undermine the inference of guilt from Black people fleeing
police.!'” The desire to flee police is intensified at the intersection of race and
adolescence: for the reasons described, Black teenagers are especially likely to run
because of fear of police interaction.'?’

Trial judges, prosecutors, and defense advocates possess these anchoring
precedents focusing on an individual’s behavior—rather than environment. Ybarra
and Terry mark the Court’s high watermark of individualized suspicion. There and
elsewhere the Court insists that for a police intervention to comply with the Fourth
Amendment, “detaining officers must have a particularized and objective basis for
suspecting the particular person stopped of criminal activity.”'?! Yet by permitting
“high-crime” areas to contribute to reasonable suspicion, the Court also facilitated a
direct lack of individuality—reducing the suspicion required for police intervention
by geography. Ratifying police reliance on “high-crime” areas, time of night, and
innocuous behaviors weakens the individuality required for reasonable suspicion.!??
Wardlow thus injected an ambiguity into the particularity requirement that is
problematic for the reasons discussed in the following Parts.

I1. POLICE RELIANCE ON SUSPICIOUS COMPANIONS DISPLAYS AN
ERODING FOURTH AMENDMENT PARTICULARITY REQUIREMENT

A. A Companion’s Decision to Cooperate with Police Generates an Inference of
Suspicion

The Court insists that “when an officer, without reasonable suspicion or
probable cause, approaches an individual, the individual has a right to ignore the
police and go about his business.”!** Yet when two or more companions spend time
together, there are countless reasons why one would voluntarily cooperate with a
police officer’s requests, and the other would not.

First, evidence indicates that people overwhelmingly answer police
questions and consent to police requests to search their belongings even though they
do not legally have to do so.'?* The Court’s expansion of citizen—police interactions

119. See Amy D. Ronner, Fleeing While Black: The Fourth Amendment Apartheid,
32 CoLuM. HuM. RTs. L. REv. 383, 416-17 (2001); Lenese C. Herbert, Can’t You See What
I'm Saying? Making Expressive Conduct a Crime in High-Crime Areas, 9 GEO. J. ON
POVERTY L. & PoL’y 135, 138 (2002) (explaining that flight in the Black community “may
be best understood not as behavior indicative of criminality or a basis of criminal suspicion,
but as the communication of protest, disaffection, or merely a simple desire to be let alone™).

120. See Kristin Henning, The Reasonable Black Child: Race, Adolescence, and
the Fourth Amendment, 67 AM. U. L. REv. 1513, 1549-56 (2018); KRISTIN HENNING, THE
RAGE OF INNOCENCE: HOW AMERICA CRIMINALIZES BLACK YOUTH 106—10 (2021).

121. United States v. Cortez, 449 U.S. 411, 417-18 (1981) (emphasis added).

122. See Ben Grunwald & Jeffrey Fagan, The End of Intuition-Based High-Crime
Areas, 107 CALIF. L. REV. 345, 34748 (2019).

123. Mlinois v. Wardlow, 528 U.S. 119, 125 (2000).

124. See Roseanna Sommers & Vanessa K. Bohns, The Voluntariness of Voluntary
Consent: Consent Searches and the Psychology of Compliance, 128 YALE L.J. 1962, 2010
(2019) (reporting results of laboratory studies investigating the psychology of compliance in
response to intrusive search requests); see also Aliza Hochman Bloom, Long Overdue:
Confronting Race in the Fourth Amendment’s Free to Leave Analysis, 65 How.L.J. 1, 19-21
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deemed “consensual encounters”—for which no criminal suspicion is required—is
grounded in its core assumption that police questioning relating to the individual’s
identity or whereabouts does not constitute a seizure.'? In INS v. Delgado, the Court
reasoned that when people are at work, their obligations to their employers already
significantly restrict their freedom of movement, and accordingly, having
immigration officers posted at every exit of their factory posed “no reasonable threat
of detention to these workers while they walked throughout the factories on job
assignments.”!26

This assumption—that people feel free to leave police—has expanded the
universe of police encounters permitted without any criminal suspicion. All along,
justices and scholars have deeply criticized it. Justice Brennan vehemently
disagreed with Delgado’s conclusion that INS agents did not seize factory workers,
declaring that “what is striking about today’s decision is its studied air of
unreality.”!?” Dissenting justices in Mendenhall, Bostick, and Drayton similarly
insisted that the reasonable person standard, for both seizure and consent, radically
underestimate the inherent coerciveness of police interaction, particularly for
marginalized individuals.'?®

Unpacking the erosion of individual suspicion where a companion consents
to police questioning surfaces what Professor Bennet Capers describes as the
espousal of good citizenship in the Court’s criminal procedure decisions.'?* A good
citizen, according to Capers, “willingly cedes their constitutional protections to aid
the state” and even informs police of others’ criminal behavior.!*® As a result, “racial

(2021) (“[TThese doctrines involve the same ultimate question, of whether a person, facing
the totality of the circumstances, believes that they can decline a police officer’s request or
ignore their precense.”). See generally David K. Kessler, Free to Leave? An Empirical Look
at the Fourth Amendment’s Seizure Standard, 99 J. CRIM. L. & CRIMINOLOGY 51 (2009)
(conducting an empirical study showing that a vast majority of people do not feel free to leave
when approached by police). Professor Kate Weisburd proposes drastically limiting reliance
on the concept of consent across areas of criminal procedure. See Kate Weisburd, Criminal
Procedure Without Consent, 113 CALIF. L. REV. 697, 727-38 (2025).

125. See United States v. Mendenhall, 446 U.S. 544, 551-58 (1980); Florida v.
Royer, 460 U.S. 491, 497 (1983) (“[L]aw enforcement officers do not violate the Fourth
Amendment by merely approaching an individual on the street or in another public place, by
asking him if he is willing to answer some questions, by putting questions to him if the person
is willing to listen, or by offering in evidence in a criminal prosecution his voluntary answers
to such questions.”); INS v. Delgado, 466 U.S. 210, 215 (1984); Michigan v. Chesternut,
486 U.S. 567, 574 (1988).

126. 466 U.S. at 218-19.

127. Id. at 226 (Brennan, J., concurring) (“Indeed, it is only through a considerable
feat of legerdemain that the Court is able to arrive at the conclusion that the respondents were
not seized.”).

128. See Mendenhall, 446 U.S. at 570 (White, J., dissenting); Florida v. Bostick,
501 U.S. 429, 440-42 (1991) (Marshall, J., dissenting) (1991); United States v. Drayton,
536 U.S. 194, 208-10 (2002) (Souter, J., dissenting).

129. Capers, supra note 41, at 655.

130. Id. at 657, 663 (“The good citizen is ready and willing to aid law enforcement
officers. The good citizen voluntarily answers their questions. The good citizen has nothing
to hide and accordingly is willing to answer questions about his activities. The good citizen
is also willing to answer questions about the activities of friends, neighbors, community
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minorities in particular find themselves facing a double-bind: To be regarded as
‘good citizens’ deserving of the treatment routinely accorded to privileged whites,
these minority citizens have to first abjure or at least downplay their actual
citizenship rights.”!*! To be sure, for over 50 years, social scientists have
documented negative attitudes towards Black Americans, including prevalent
associations with violence and criminality.'3> Black people are taught to be
“deferential” to police to offset the criminality associated with Blackness.!** As a
result of the Court’s precedent, Black people must perform additional “citizenship
work™ in their interactions with police, “being extra deferential, acquiescing to
demands, relinquishing citizenship rights.”!34

Meanwhile, Professor Trevor Gardner challenges the conventional view
that passivity for Black Americans in response to racially biased policing is
necessary to minimize the probability of police violence.'> Responding to
Justice Sotomayor’s famous reference to “the talk” from parents of African
American youth stressing total deference to police,'® Gardner advances an
alternative model called “administrative nonconformity.”'3’ Gardner suggests that
practicing broad passivity and acquiescence of constitutional rights to police, what
Capers named “good citizenship,” has not deterred racialized policing or violence,
in part because it lowers the cost of race-based stops.'*® An alternative “African
American procedural habitus,” grounded in “administrative nonconformity,” would
include nonviolent, routine requests for police information that increase police

members, and family, since the good citizen ‘has an interest in bringing criminal activity to
light,” and in preventing ‘a wrong upon the government.’ Indeed, the good citizen finds the
presence of armed police officers—whether it be at an airport or a vehicle checkpoint or at
his place of employment—*a cause for assurance.’”).

131. 1d. at 696.

132. See, e.g., Patricia G. Devine & Andrew J. Elliot, Are Racial Stereotypes Really
Fading? The Princeton Trilogy Revisited, 21 PERSONALITY & SOC. PSYCH. BULL. 1139,
1139-40 (1995). In a well-known example, participants were subliminally primed with a
Black male face, as opposed to a white male face or no prime, and they were then quicker to
distinguish the outline of a firearm emerging out of a visual static. Jennifer Eberhardt et al.,
Seeing Black: Race, Crime, and Visual Processing, 87 J. PERSONALITY & SocC. PSYCH. 876,
879-80 (2004).

133. See Capers, supra note 41, at 696-97.

134. 1d. at 696; see 1. Bennett Capers, Race, Policing, and Technology, 95 N.C. L.
REV. 1241, 1266 (2017) (“[M]any police stops and the accompanying questions—* Where are
you going?’ ‘Do you live nearby?’ ‘Are you visiting someone here?’ ‘Can I see some
identification?’—are no longer categorized as stops regulated by the Fourth Amendment at
all but rather are deemed consensual encounters.”).

135. See Gardner, supra note 41, at 849.

136. Utah v. Strieff, 579 U.S. 232, 254 (2016) (Sotomayor, J., dissenting) (“For
generations, black and brown parents have given their children ‘the talk>—instructing them
never to run down the street; always keep your hands where they can be seen; do not even
think of talking back to a stranger—all out of fear of how an officer with a gun will react to

them.”).
137. See Gardner, supra note 41, at 856-61 (presenting the idea of administrative
nonconformity).

138. See id. at 858 & n.30.
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accountability and make such stops more costly and ultimately less appealing for
police.'®

In addition to Capers’s “good citizen” demands, critical scholars explain
that the Court’s insistence on race-neutral standards merely fortifies the doctrine’s
existing racial preference for individuals who do not experience as much fear or
vulnerability with police.!*’ In the context of consent searches, Professor Devon
Carbado reasons that Black people are subject to a “surplus compliance” because of
racial stereotypes of Black criminality.'*' Fears of police and safety concerns will
pressure Black people “to terminate police encounters by giving up their rights,
consenting to searches and otherwise being overly cooperative.”'%? Professor Kristin
Henning similarly explains that in light of persistent policing of youth, Black parents
educate their children on interacting with law enforcement in a conciliatory
manner.'#3

Race thus deeply influences one companion’s decision to cooperate with
police by consenting to a search or remaining in a police interaction despite being
considered “free to leave.”

1. Anthony Peters

On February 3, 2019, Anthony Peters walked with his friend Gary Garrison
in a heavily policed, low-income housing complex in Richmond known as Creighton
Court.!* That night, Mr. Peters decided that he would not comply with police
officers’ suspicionless demands that he lift his shirt, expose his body, and prove that
he was not carrying a firearm.' His companion, Gary Garrison, calculated
differently, acceding to the officers’ requests despite no legal obligation to do so.
This practice, where police approach groups of Black males, asking the boys or
young men to turn out their waistband—and often, to consent to a pat down—has
been identified elsewhere. !4

139. 1d. at 870-893.

140. See Tracey Maclin, Race and the Fourth Amendment, 51 VAND. L. REV. 333,
340 (1998) (criticizing the Court for “neglecting racial concerns when constructing Fourth
Amendment rules that govern police-citizen interactions”); Paul Butler, The White Fourth
Amendment, 43 TEX. TECH. L. REV. 245, 245-47 (2010); Devon W. Carbado, (E)racing the
Fourth Amendment, 100 MICH. L. REV. 946, 969 (2002).

141. Carbado, supra note 140, at 1020; see Weisburd, supra note 124, at 709.

142. DEVON W. CARBADO, UNREASONABLE: BLACK LIVES, POLICE POWER, AND THE
FOURTH AMENDMENT 51 (Marc Favreau ed., 2022).

143. See Kristin Henning, Boys to Men: The Role of Policing in the Socialization
of Black Boys, in POLICING THE BLACK MAN: ARREST, PROSECUTION, AND IMPRISONMENT 57,
57, 64—65 (Angela J. Davis ed., 2017) (describing how Black parents specially educate their
children on how to interact with police).

144. United States v. Peters, 60 F.4th 855, 859 (4th Cir. 2023). Professor Monica
Bell describes how the consequences of racial segregation include legal estrangement and a
pervasive subjective perception of exclusion. See generally Bell, supra note 40 (explaining
racial residential segregation is a fundamental tool through which white supremacy operates).

145. Peters, 60 F.4th at 860.

146. Police have used this policing project in D.C. See SOUP VISIONS, White
Washington DC Police Harassing Me Again (YouTube, Nov. 15, 2017),
https://www.youtube.com/watch?v=cghtBX19cjA [https://perma.cc/QP2A-N6N3].
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The officers’ reasons for approaching the duo that evening differed when
presented at various stages of judicial review.'*” One month prior, police had
received an uncorroborated tip from a confidential informant that someone known
as “Amp,” a “Black male in his mid 20s” with a “slight goatee,” was selling cocaine
in Creighton Court."*® That evening, when the officers observed Mr. Peters and
Mr. Garrison walking on the 2000 block, one officer recognized Mr. Garrison as a
person prohibited from the apartment complex and later claimed to recognize
Mr. Peters, checking police records to see that Mr. Peters had been arrested for
trespassing eight years earlier.!* The officers activated their cameras, exited their
patrol car, and approached the pair, demanding that they lift their shirts to prove that
they were unarmed.'>°

The Court has repeatedly held that a refusal to cooperate, including
refusing to answer questions, does not provide an objective basis justifying a
seizure.'”! Nevertheless, on this night, Mr. Garrison complied, lifting his shirt to
prove to police that he was not carrying a weapon. When Mr. Peters later challenged
the admission of evidence against him, Officer Butler recast Mr. Peters’s decision
not to lift his shirt as suspicious because his friend had consented to the command.'>?
Officer Butler explained why he suspected Mr. Peters:

So when I initially got out of the vehicle—so the individual with him,
Gary Garrison, that’s like a very typical way if you ask someone, hey,
do you have a weapon on you, they will show freely—Ilike they’ll lift
up their shirt well above their waistline to prove that they don’t have
a weapon on them. And so from my six and a half years of experience
of working not only Creighton [Court], but Whitcomb, Mosby,
Fairfield, so other housing communities in that area, that has been the
typical response of somebody who is not armed to feel like “nope.”
Like I won’t say no problem, but they will lift up and show more than
what’s even requested.'>

Officer Butler explained that Creighton Court residents typically remove
their shirts upon police request, in the absence of individualized suspicion, to “prove

147. Compare United States v. Peters, 2019 WL 3756468, at *2-3 (E.D. Va. Aug.
8, 2019) (Officer Butler testified that he learned from a confidential informant that Mr. Peters
was selling cocaine in the area where officers found him and that Mr. Garrison had been
prohibited from Creighton Court), with Peters, 60 F.4th at 864 (government argued that eight
factors combined to support reasonable suspicion that Mr. Peters was trespassing and armed
during the police encounter at issue).

148. Peters, 60 F.4th at 859-60.

149. Id. at 859. Although Officer Butler testified that he learned this trespass
occurred in Creighton Court from the RPD Records System, a screenshot showed that the
trespass location was unspecified and was silent as to the final disposition. /d. The officers
showed the photo to the informant, who identified Peters as “Amp,” which prompted the
officer to review his records, which had three alerts, including that Peters was believed to be
the following: “(1) a ‘gang member’ as alerted in 2011; (2) a ‘narcotics seller/user,” as alerted
in 2009; and (3) ‘probably armed’ as alerted in 2009.” Id. at 860.

150. 1d. at 860.

151. See, e.g., Florida v. Royer, 460 U.S 491, 498 (1983).

152. See Peters, 60 F.4th at 863.

153. Id. at 869 (alteration in original).
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that they don’t have a weapon on them.”"* This practice undoubtedly “treat[s]
members of our communities as second-class citizens.”'>® This testimony illustrates
that although Mr. Peters ultimately prevailed upon appeal to the Fourth Circuit, that
vindication for lack of particularity is likely anomalous. The police practice—
demanding groups of companions near public housing prove that they are unarmed
absent particularized suspicion—runs contrary to Fourth Amendment precedent.

Despite the officer’s testimony about policing practice, the government
reasoned that the officers had sufficient details that taken together, constituted
reasonable suspicion to detain Mr. Peters and Mr. Garrison.!>® The government’s
redirection exemplifies the Fourth Amendment vulnerability: it is easy for the state
to evade challenges to unconstitutional practices by finding an alternative “basis”
justifying a stop, search, or frisk. In this exceptional instance, the Fourth Circuit
reversed the lower court’s problematic reliance on Mr. Peters’s suspicious
companion’s voluntary decision to comply with police requests to lift his shirt. The
court recognized that Mr. Garrison’s “surrender of his right not to lift his shirt freed
[Mr. Garrison] while Peters’s assertion of his right not to lift his shirt was used to
justify his seizure.”!'>’

Yet for this duo walking in Creighton Court in February of 2019, Mr. Peters
became suspicious to police because his companion made the understandable
decision to lift his shirt when police officers ordered them to prove that they were
unarmed. Officer Butler acknowledged that most people in this situation acquiesce
to police demands.!*8 Mr. Peters’s failure to respond as a “typical” unarmed person
would have, despite not being legally required to, made him appear suspicious by
comparison.

2. Tyerail Massenburg

On March 28, 2009, also in Virginia, police received an anonymous tip that
eight shots had been fired “possibly” two blocks south of 14th and Hull Streets, an
allegedly high-crime area.!®® Two officers responded, patrolling the area in marked
cars, and noticed a group of four young Black males walking four blocks from the
reported shots’ origin. The group noticed the police car and continued walking
towards it without changing course.!*

The officers stopped the group and informed them of the alleged shooting,
asking to conduct pat downs for any weapons.'®" When two of the four friends
consented to the officers’ request to frisk them without any individualized
suspicion,'®> they may have been considering, consciously or not, the
disproportionate violence Black individuals endure in police encounters. A recent
study indicated that officers aimed at or shot a gun at Black individuals at eight times

154. 1d. at 868 (emphasis added).

155. Utah v. Strieff, 579 U.S. 232, 252 (2016) (Sotomayor, J., dissenting).
156. See Peters, 60 F.4th at 868.

157. 1d. at 869.

158. Id. at 868 (quoting J.A. 122).

159. United States v. Massenburg, 654 F.3d 480, 482—83 (4th Cir. 2011).
160. Id. at 483.

161. Id. at 482.

162. Id. at 483.
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the rate of white individuals and threatened force or engaged in physical contact
against Black individuals at four times the rate of white individuals.'®* For these and
myriad other, unknowable reasons, two of Mr. Massenburg’s companions
immediately consented to the officers’ request to frisk them for weapons.

Mr. Massenburg, however, “was kind of hesitant and stand-offish, and kind
of real reluctant to give consent to a pat down or a search of his person.”!%* He told
the officers that he didn’t have any weapons, “kind of air-patted himself down,
stating, trying to show he didn’t have anything.”'®° At this point, one officer frisked
Mr. Massenburg despite his lack of consent and found contraband, leading to a
suppression challenge.!% Here, when Mr. Massenburg’s companions consented to
being frisked (although they were not required to), criminal suspicion shifted to
Mr. Massenburg. Indeed, the “poor match between the vague tip and the individuals
encountered substantially undermines reliance on the tip for reasonable
particularized suspicion of Massenburg.”!’

The trial court denied Mr. Massenburg’s challenge, but on appeal, the
Fourth Circuit recognized that the only link between the informant’s tip and
“Massenburg’s group” was their “rough proximity to the alleged site of the
gunfire.”!'%® The officer testified at the suppression hearing that the city police

163. See Terry v. Ohio, 392 U.S. 1, 14-15 (1968) (recognizing “wholesale
harassment” of Black individuals “by certain elements of the police community”). Despite
accounting for 13.4% of the population, Black people comprise 21% of all police—civilian
encounters, 38.3% of the federal prison population, and 24% of all people shot and killed by
police. See Quick Facts: United States, U.S. CENSUS BUREAU (2024),
https://www.census.gov/quickfacts/fact/table/US/POP010220#POP010220
[https://perma.cc/2EEG-MBAS];  Inmate Race, FED. BUREAU PRISONS (2021),
https://www.bop.gov/about/statistics/statistics_inmate race.jsp [https://perma.cc/7TQNR-
8QQS]; ERIKA HARRELL & ELIZABETH DAVIS, BUREAU OF JUST. STATS., U.S. DEP’T OF JUST.,
CONTACTS BETWEEN POLICE AND THE PUBLIC, 2018~ STATISTICAL TABLES 3 (Feb. 3, 2023),
https://bjs.ojp.gov/content/pub/pdf/cbpp18st.pdfpdf [https://perma.cc/DACP-QR8H]; Emma
Pierson et al., 4 Large-Scale Analysis of Racial Disparities in Police Stops Across the United
States, 4 NATURE HUM. BEHAV. 736, 736 (2020) (“We assessed racial disparities in policing
in the United States by compiling and analysing a dataset detailing nearly 100 million traffic

stops . . . . Our results indicate that police stops and search decisions suffer from persistent
racial bias . . ..”).

164. Massenburg, 654 F.3d at 483.

165. Id. (quoting J.A. 48). Ironically, in some cases, police cite an individual’s

“surprisingly high level of cooperation” as suspicious and generating individualized suspicion
required for intervention. United States v. Black, 707 F.3d 531, 541 (4th Cir. 2013); see
United States v. Bravo, 295 F.3d 1002, 1008 (9th Cir. 2002); see also United States v. Ozbirn,
189 F.3d 1194, 1200 n.4 (10th Cir. 1999) (“Although insufficient to create probable cause
standing alone, factors like nervousness, overly friendly behavior, and vague depictions of
travel plans may still serve to bolster the finding of probable cause when considered as part
of the totality of the circumstances.”).

166. Massenburg, 654 F.3d at 482. Because challenges to reasonable suspicion
arise solely in encounters where contraband is found by police, Fourth Amendment doctrine
develops with selection bias. See Hochman Bloom, Whack-a-Mole, supra note 45, at 1180
(discussing selection and confirmation biases in Fourth Amendment doctrine).

167. Massenburg, 654 F.3d at 487.

168. Id.
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“usually get complaints . . . [for] random gunfire . . . .”'% Mr. Massenburg and his
companions suffered because the tip concerned a common incident in a high-crime
neighborhood. The court recalled rejecting a “fircarm exception” to the Fourth
Amendment’s particularity requirement, illuminating that police reliance on this
expanded suspicion had become mainstream.!”° Tips about firearms need indicia of
reliability and particularity before they support reasonable suspicion to search.!”!

Mr. Massenburg was the subject of a police officer’s suspicion by
association, and like Mr. Peters, it took the appellate court’s reliance on doctrine
emphasizing particularity to correct that error. This outcome could be met with
optimism or pessimism. The officers’ respective testimonies show that the
transferred suspicion directed to Anthony Peters and Tyerail Massenburg, because
of'their friends’ rational decision to consent to police requests, was a common aspect
in pedestrian policing. And appellate reversals represent exceptions from the
norm—revealing some judicial reception to arguments demanding individualized
suspicion to comport with the Fourth Amendment. While their criminal cases were
uniquely overturned on appeal, the burdens of these police interactions and
prosecutions by association endure.'’> Mr. Peters and Mr. Massenburg suffered as a
direct result of their companions exhibiting “good citizenship.”!"

Ironically, had their companions resisted being stopped, questioned, and
searched without the requisite suspicion, Mr. Peters and Mr. Massenburg may have
also suffered diminished Fourth Amendment protection. Consider the case of
Zahkuan Bailey-Sweeting, the passenger of a car when its driver was stopped for an
improper lane change.!” Upon being stopped, the front-seat passenger, Mr. Paris,
immediately got out of the car and argued with the officers about what he believed

169. 1d. at 488 (first and second alterations in original).

170. See id. (citing Florida v. J.L., 529 U.S. 266, 272 (2000)).

171. J.L.,529 U.S. at 272 (rejecting a firearm exception to Terry reliability because
an “automatic firearm exception to our established reliability analysis would . . . enable any
person seeking to harass another to set in motion an intrusive, embarrassing police search of
the targeted person simply by placing an anonymous call falsely reporting the target’s
unlawful carriage of a gun”).

172. Police interactions carry harmful effects, including negative health
consequences associated with living in highly policed neighborhoods. See Robert Joseph
Taylor et al., Everyday Discrimination Among African American Men: The Impact of
Criminal Justice Contact, 8 RACE & JUST. 154, 155 (2018); Dylan B. Jackson et al., Police
Stops Among At-Risk Youth: Repercussions for Mental Health, 65 J. ADOLESCENT HEALTH
627, 631-32 (2019); Dylan B. Jackson et al., Police Stops and Sleep Behaviors Among At-
Risk Youth, 6 J. NAT’L SLEEP FOUND. 435, 436 (2020); Dylan B. Jackson, Alexander Testa &
Michael G. Vaughn, Low Self-Control and the Adolescent Police Stop: Intrusiveness,
Emotional Response, and Psychological Well-Being, 66 J. CRIM. JUST. 1, 2 (2020); Juan Del
Toro et al., The Criminogenic and Psychological Effects of Police Stops on Adolescent Black
and Latino Boys, 116 PNAS 8261, 8262 (2019); Amber J. Landers et al., Police Contacts and
Stress Among African American College Students, 81 AM. J. ORTHOPSYCHIATRY 72, 72-74
(2011).

173. See Capers, supra note 41, at 663.

174. Commonwealth v. Sweeting-Bailey, 178 N.E.3d 356, 360-61 (Mass. 2021).



26 ARIZONA LAW REVIEW [VOL. 68:1

was a pretextual traffic stop and a pattern of race-based police harassment.!”® The
police ultimately frisked all three car passengers, including Mr. Bailey-Sweeting,
who “did nothing more than sit calmly and quietly and cooperate with police.”!”®
The police admitted that but for the behavior of Mr. Paris, who vociferously
objected to the traffic stop, they would not have ordered everyone else out of the
car.'”’ Nevertheless, Mr. Bailey-Sweeting was searched and ultimately charged and
convicted for unlicensed firecarm possession because of the suspicious conduct of
his argumentative companion.!”® Reviewing Mr. Bailey-Sweeting’s challenge to the
police intervention, the Massachusetts Supreme Judicial Court conceded that
“[glenerally, the acts of a suspect’s companions are not enough to establish a
reasonable suspicion without more,” but in this case, “they [could] be considered in
assessing whether a reasonably prudent person would be warranted in concluding
that a suspect may be armed and dangerous.”!”

When police interrogate groups without individualized suspicion
envisioned by the Fourth Amendment, a type of ‘“zugzwang” for companions
stopped by police emerges: everyone is obligated to make some type of move, but
any move they make will likely worsen their position.

B. A Companion’s Exercising Their Right to Decline Police Interaction or
Requests Generates an Inference of Suspicion

In the first context, criminal suspicion is deflected onto an individual when
their companion complies with police requests. But inferential suspicion is also
generated when a companion exercises their constitutional right to decline police
interaction or leave the encounter entirely.

Justice Brandeis admired the Fourth Amendment’s protection of our “most
valued” right, namely the “right to be let alone.”!® This foundational principle—
that individuals have “a right to ignore the police and go about [their] business”—
forms the doctrinal border between a consensual encounter and a seizure requiring

175. Id. at 361. Police officers were familiar with Raekwan Paris, the front seat
passenger, from other encounters, including arrests. In this instance, he was confronting them
regarding the reason for the traffic stop. /d.

176. Commonwealth v. Sweeting-Bailey, 159 N.E.3d 205, 210 (Mass. App. Ct.
2020) (Maldonado, J., dissenting).

177. Brief for the Committee for Public Counsel Services et al. as Amici Curiae in
Support of the Defendant & Reversal at 26, Sweeting-Bailey, 178 N.E.3d 356 (SJC-13086),
https://statecourtreport.org/sites/default/files/fastcase/additionalPdfs/processed/Lawyers%20
for%20Civil%20Rights%20%26%200others%20-Amicus%20Brief%20-04.23.2021.pdf
[https://perma.cc/B3L9-AHXO] [hereinafter Brief for the Committee for Public Counsel
Services].

178. See Sweeting-Bailey, 178 N.E.3d at 360.

179. Id. at 366 (emphasis added). The Court cites precedents from the traffic stop
context, which follow a reduced form of individualized suspicion. See, e.g., United States v.
Rice, 483 F.3d 1079, 1085 (10th Cir. 2007). Mr. Paris was out of the car and engaged in
extensive dialogue with the special police officers before they frisked the passengers,
including Mr. Sweeting-Bailey. Ultimately, police relied on Mr. Paris’s behavior to justify
their suspicions about his companions. Sweeting-Bailey, 178 N.E.3d at 361-63.

180. Olmstead v. United States, 277 U.S. 438, 478 (1928) (Brandeis, J., dissenting).
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criminal suspicion.'®! The Court has “consistently held that a refusal to cooperate,
without more, does not furnish the minimal level of objective justification needed
for a detention or seizure.”'®? Wardlow struck a blow to particularity of suspicion by
permitting reliance on flight from police in a high-crime area to support reasonable
suspicion.'®3 Yet even there, the Court reiterated that “when an officer, without
reasonable suspicion or probable cause, approaches an individual, the individual has
a right to ignore the police and go about his business.”!34

A conventional example where evasion of police exacerbates criminal
suspicion is Commonwealth v. Karen K., where police were dispatched to a Boston
public-housing complex after a citizen informed them that one kid in a group
hanging around had displayed a firearm.!8> One member, “Karen K.,” and her
companion were walking along a sidewalk abutting the housing complex when
officers approached, and upon seeing the officers, Karen K. “‘broke right with the
other individual’ with whom she had been walking and made an abrupt right turn
onto a sidewalk leading into one of the courtyards of the housing complex.”!3¢ Karen
K.’s evasion of police, combined with allegedly suspicious movements, increased
officers’ suspicion that she was engaged in criminal activity.'%” Karen K. embodies
the result of the Court’s approval of flight as contributing to reasonable suspicion.'$®

In addition to the problematic reliance on flight from police to sustain
reasonable suspicion, a companion’s decision to avoid police can exacerbate
criminal suspicion. Just as many consent to police commands where they are not

181. [llinois v. Wardlow, 528 U.S. 119, 120 (2000). A “consensual encounter” is
any encounter in which a reasonable person, in view of all the circumstances surrounding the
incident, would have believed that they were free to leave and disregard police presence.
United States v. Mendenhall, 446 U.S. 544, 554 (1980). The Court has, however, consistently
increased the universe of encounters deemed consensual. See Hochman Bloom, supra note
124, at 8-18.

182. Florida v. Bostick, 501 U.S. 429, 437 (1991).

183. See infra Section 1.B.

184. Wardlow, 528 U.S. at 125 (citing Florida v. Royer, 460 U.S. 491, 498 (1983)).

185. 199 N.E.3d 860, 865, 869 (2023) (concluding that police had reasonable
suspicion to stop and frisk Karen K.).

186. Id. at 865.

187. See Hochman Bloom, Whack-a-Mole, supra note 45, at 1174-75 (critiquing
how the Court relied on Karen K.’s alleged “blading,” the adjustment of her waistband, and
the hours-old tip to police to affirm reasonable suspicion).

188. See Wardlow, 528 U.S. at 139 (Stevens, J., concurring in part and dissenting
in part) (“[P]resence in a high crime neighborhood is a fact too generic and susceptible to
innocent explanation to satisfy the reasonable suspicion inquiry.”). Indeed, a few state courts
have reduced judicial reliance on flight or suspicious movements to support police actions,
recognizing that these behaviors, particularly among marginalized groups, are themselves the
result of overpolicing. See Commonwealth v. Warren, 58 N.E.3d 333, 341 (Mass. 2016)
(“[F]light to avoid [police] contact should be given little, if any, weight as a factor probative
of reasonable suspicion.”); see also People v. Horton, 142 N.E.3d 854, 868 (Ill. App. Ct.
2019) (concluding empirical data offered an “eminently reasonable and noncriminal reason”
for Black men’s flight); Mayo v. United States, 266 A.3d 244, 260-61 (D.C. 2022);
Washington v. Maryland, 287 A.3d 301, 325 (Md. 2022); Aliza Hochman Bloom,
Reasonable, Yet Suspicious: The Maryland Supreme Court Wrestles with the Paradox of
Flight from Police, 103 B.U. L. REV. ONLINE 59, 67 (2023).
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required to do so, others avoid police interactions for the same reasons. In the
following case, an individual was subject to increased criminal scrutiny when their
companion avoided police, and they were left to interact with the officers’
generalized suspicion of wrongdoing.

1. Anthony Knights

After midnight on January 26, 2018, two officers were patrolling a high-
crime residential area in Tampa, Florida, when they saw two men, Anthony Knights
and Hozell Keaton, standing next to a parked Oldsmobile that belonged to
Mr. Knights’s wife.!8” Upon seeing Mr. Knights and Mr. Keaton lean into the car,
the officers became concerned that the men were burglarizing the car.
Officer Seligman turned the patrol car around and parked next to where the
Oldsmobile was parked, blocking the path of traffic.!° By the time both officers
exited the car to approach, Mr. Keaton had retreated to his relative’s house, leaving
Mr. Knights alone with two uniformed officers approaching. Officer Seligman
“trained his flashlight” on Mr. Knights, who testified that he tried to signal he was
“not interested in chatting” by climbing into his car, sitting in the driver’s seat, and
shutting the door.!!

Three courts interpreted the effect of Mr. Keaton’s decision to evade police
in ways that are illustrative. Each court needed to determine the precise moment in
which police “seized” Mr. Knights, such that he was not free to leave and go about
his business.!°? Then, but not before, the officers needed particularized suspicion to
comport with the Fourth Amendment.'*

Once Mr. Knights’s friend went into the house, Mr. Knights felt increased
pressure from the officers walking to either side of his parked car and felt compelled
to stay.!®* Meanwhile, the government argued that the fact that Mr. Keaton was able
to evade police interaction meant that Mr. Knights was, similarly, free to leave and
abandon his car.'®

First, the magistrate judge agreed with Mr. Knights that a reasonable
person would not feel free to walk past two police officers, particularly after one had
tried and failed to speak with his companion.!*® She recognized that the companion’s

189. United States v. Knights, 989 F.3d 1281, 1284 (11th Cir. 2021).

190. Id.

191. Id. at 1292 (Rosenbaum, J., concurring) (“Knights’s efforts to signal that he
was not interested in chatting (by shutting himself in his car) did not appear to work.”).

192. See United States v. Mendenhall, 446 U.S. 544, 545 (1980) (a seizure occurs
when, “in view of all of the circumstances surrounding the incident, a reasonable person
would have believed that he was not free to leave.”).

193. See Knights, 989 F.3d at 1286 (citing Florida v. Bostick, 501 U.S. 529, 434
(1991)).

194. See United States v. Knights, No. 8:18-cr-100-T-33AAS, 2018 WL 5624207,
at *3 (M.D. Fla. July 16, 2018) (“Two police officers in uniforms with guns blocked [his]
path with their car, and then exited the vehicle, seemed to attempt to seize [his] companion,
and then approached him and accused him of committing a crime.” (alteration in original)).

195. See id. at ¥3—4.

196. Id. at *6.
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ability to evade police made Mr. Knights appear more suspicious to the officers or
made them more insistent on having an interaction.

The Eleventh Circuit disagreed, concluding that because Mr. Keaton left,
“a reasonable person would have felt free to leave.”'”” The concurring judge
acknowledged that Mr. Keaton’s ability to leave contributed to Mr. Knights’s
feeling that he therefore could not.'”® A subtle doctrinal dynamic was at play—
Mr. Knights became the greater target of police attention when his friend was able
to avoid the encounter.

Upon review, Mr. Knights suffered from the “suspicion by association”
problem twice. First, on the night of the police intervention, his friend exercised his
constitutional right to ignore police, walking away from Officers Samuel and
Seligman, and entering the house. Mr. Knights then had two uniformed police
officers walking towards him, determined to speak about the parked car, and given
Mr. Keaton had exercised his right to walk away, they were more compelled to
speak with Mr. Knights.!®® Then, a year later, when courts reviewed his challenge
to evidence stemming from that police interaction, Mr. Knights suffered from the
fact that Mr. Keaton was able to walk away without any negative repercussion—the
court concluded that Mr. Knights should have assumed that he could have done the
same.?%

This context presents an undertheorized consequence of Wardlow, where
officers and courts transfer suspicion generated by a companion’s flight onto the
individual remaining near police. Wardlow allowed courts to consider whether a
neighborhood is a “high crime area” when deciding whether police had reasonable
suspicion to conduct a stop.?’! But it also affirmed that a person’s flight from police
was suspicious.?”? Combining these holdings, as here, police can rely on a
companion’s flight to generate suspicion of wrongdoing for the individual
remaining. Mr. Knights’s companion’s decision to “go about his business” is
grounded in a fundamental Fourth Amendment right that the Court has
emphasized.?”® Nevertheless, Mr. Knights suffered diminished protection because

197. Knights, 989 F.3d at 1286.

198. Id. at 1292 (Rosenbaum,J., concurring) (“Perhaps the strongest factor
suggesting that a reasonable person would have felt free to leave was that Hozell Keaton, who
had been leaning into the open passenger-side door of the car where Knights had the driver’s
door open, actually left the car area just as he saw the officers park their patrol car in front of
Keaton’s house.”). Judge Rosenbaum recognized the legal fiction: “[E]ven though—if we are
being realistic—we know that a reasonable person in his place likely would not have felt free
to leave, the Fourth Amendment’s protections do not feel entirely real.” Id. at 1293.

199. See Petition for Writ of Certiorari at 4-7, Knights v. United States, 142 S. Ct.
709 (2021) (No. 21-198), 2021 WL 3563561.

200. Knights, 989 F.3d at 1292 (“That no officer took further action with respect to
Keaton might have suggested to a reasonable person in Knights’s position that he could have
also avoided the interaction with officers.”).

201. See infra Section II.C; Illinois v. Wardlow, 528 U.S. 119, 124 (2000).

202. Wardlow, 528 U.S. at 124-25.

203. See United States v. Mendenhall, 446 U.S. 544, 550 (1980); Florida v. Royer,
460 U.S. 491, 498 (1983); INS v. Delgado, 466 U.S. 210, 216-17 (1984); Michigan v.
Chesternut, 486 U.S. 567, 573-74, 576 (1988).
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of his friend’s decision to avoid police, believing then that he absolutely must submit
to the two officers surrounding his parked car.

C. The Inference of Suspicion Is Amplified by Being in a Group

Ybarra held that police need reasonable belief that a particular person
committed a crime to establish probable cause, clarifying that “[t]his requirement
cannot be undercut or avoided by simply pointing to the fact that coincidentally there
exists probable cause to search or seize another.”?** Police reliance on the behavior
of another to justify an intrusion is antithetical to this requirement.

The Court reiterated that a lawful Terry stop “must be supported at least by
a reasonable and articulable suspicion that the person seized is engaged in criminal
activity.”?% As one state supreme court reasoned, “The essence of the reasonable
suspicion inquiry is whether the police have an individualized suspicion that the
person seized is the perpetrator of the suspected crime.”?*® The Fourth Circuit
reinforced this particularity requirement when invalidating the “Rule of Two”:

Such a rule subjects to seizure or search anyone who actively or
passively associates with a gun carrier....As there are no
safeguards against the unlawful use of discretion by the officer
applying such an arbitrary and boundless rule, it cannot be a basis for
reasonable suspicion of criminal activity.?"?

Notwithstanding these anchoring precedents, the Court has enabled an
amorphous reasonable-suspicion standard that expands to support police suspicion
of groups. Wardlow “provided remarkably little guidance on how to interpret and
implement the high-crime area standard,”?% thus enabling officers latitude to act on
their biases and correlate higher crime rates with the race of the neighborhood’s
inhabitants.?® Professors Elise Boddie and Monica Bell describe the oppressive
community impacts of the police’s ability to misuse the high-crime area designation
in highly policed, majority-minority communities.?'® Bell explains how those who
feel unserved by and vulnerable to police infrastructure are “essentially stateless—
unprotected by the law and its enforcers and marginal to the project of making
American society.”?!! The result is a perceived illegitimacy of police, undermining
law abidance and causing entire estrangement from the social order.?'?

This context—when a police officer’s suspicion regarding one individual,
even where valid, is expanded to apply to an entire group—clearly violates Ybarra.
For example, Massachusetts has seen a surge in cases where law enforcement

204. Yhbarra v. Illinois, 444 U.S. 85, 91 (1979).

205. Reid v. Georgia, 448 U.S. 438, 440 (1980).

206. Commonwealth v. Warren, 58 N.E.3d 333, 338 (Mass. 2016).

207. United States v. Black, 707 F.3d 531, 541 (4th Cir. 2013).

208. Grunwald & Fagan, supra note 122, at 347.

209. 1d. at 396 (describing a study about the New York Police Department). This is
why Daniel Harawa explains that Wardlow tacitly allows for race-based policing.
Daniel S. Harawa, Coloring in the Fourth Amendment, 137 HARV. L.REV. 1533, 1577 (2024).

210. Boddie, supra note 40, at 495-97; Bell, supra note 40, at 714—16.

211. Monica C. Bell, Police Reform and the Dismantling of Legal Estrangement,
126 YALE L.J. 2054, 2057 (2017).

212. Id. at 2073.
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arrested whole groups of young people upon receipt of a tip about a gun shot, in a
practice derided as an “arrest now, ask questions later” policy.?'* Such practices
contradict the indicia of particularity contemplated by the Court’s interpretation of
the Fourth Amendment, and their practical effect is to undermine social associations
in heavily policed communities.

1. Pizarro Thomas

When a Toyota Camry was stolen in June of 2018, police did not know
how many suspects there were, their age, or their race.'* Ten days later,
Officers Hovis and Garcia were patrolling Dallas’s “Five Points” area, a
neighborhood “known for pervasive crime involving drugs and violence,”?!?
because they were told that an automatic license plate reader (“ALPR”) had
identified the stolen car in the area.?'® During their initial pass by the apartment
building where the ALPR identified the vehicle, the officers observed two people
sitting inside of the car and another four people, including Pizarro Thomas, standing
in the immediate vicinity of the car.2'” Officer Hovis testified that it seemed all six
people knew each other and were talking.?'® The officers conceded that they based
their suspicions as to Mr. Thomas, standing near the front door, entirely on his
presence in a high-crime area, proximity to the stolen vehicle, and interactions with
others near this vehicle.?"®

The officers made a U-turn, parked, exited with drawn firearms, ordered
everybody to the ground, and detained all six companions “[blecause they were

213. See Rick Sobey, Boston Police Officers Recover 15 Guns in the Last Week:
‘Troubling Theme’ of Juveniles Carrying Firearms, B0os. HERALD (May 22, 2022,
at 19:15 ET), https://www.bostonherald.com/2022/05/22/boston-police-officers-recover-15-
guns-in-the-last-week-troubling-theme-of-juveniles-carrying-firearms/
[https://perma.cc/EDS3-HBNG6]. The question of what suspicion needs to precede the arrest
of political demonstrators or rioters when a crowd has gotten out of control, although outside
the scope of this project, has been front of mind over the past several years. See generally
Carr v. District of Columbia, 587 F.3d 401 (D.C. Cir. 2009) (holding that police could conduct
a mass arrest in an “Anti-Inauguration” protest that became violent). Some insist that Ybarra
and Pringle demand more than the fact that an arrestee was part of a group, some of whose
members were rioting. See Karen J. Pita Loor, An Argument Against Unbounded Arrest
Power: The Expressive Fourth Amendment and Protesting While Black, 120 MICH. L. REV.
1581, 1627 (2022).

214. United States v. Thomas, 997 F.3d 603, 607 (5th Cir. 2021).

215. Id.
216. 1d.
217. Id.
218. Id. New research suggests connection between race and group-imposed

liability, revealing that actors more readily perceive Black and Latinx defendants to be acting
in a group, not as individuals, which invites disparate application of accomplice liability and
felony-murder guilt by social association. G. Ben Cohen, Justin D. Levinson & Koichi Hioki,
Racial Bias, Accomplice Liability, and the Felony Murder Rule: A National Empirical Study,
101 DENvV. L. REV. 65, 65 (2024). This racialized view of group criminality is a reason to be
concerned with the erosion of particularity. See infra Section IV.B.

219. Thomas, 997 F.3d at 607. There was no suggestion that either officer had
encountered Thomas previously, suspected him of a different crime, or was aware of his
criminal history. /d.
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around the [car] that was taken in an aggravated robbery.”??° They handcuffed four
of the six people in the group, including Mr. Thomas, but kept the other two on the
ground for about ten minutes at gunpoint because they only had four sets of
handcuffs. They frisked everybody for weapons.??!

Mr. Thomas challenged the stop, insisting that police observing him “in the
vicinity” of a stolen vehicle and “reportedly [seeing] him speak to the occupants”
did not establish reasonable suspicion.??? Police could have detained the two
companions sitting in the vehicle and ordered the others to disperse—the officers
lacked particularized suspicion to support their additional frisks.??* But the district
court found that despite not knowing how many suspects were involved in the car
robbery ten days earlier, it was reasonable for police to frisk and detain all six friends
because they were in a high-crime area surrounding an allegedly stolen vehicle.??*

On appeal, Mr. Thomas insisted that police lacked particularized suspicion
that any companion had committed a crime or was armed and dangerous when
ordering all six to the ground at gunpoint.??> He noted that two Black males (not six
friends) committed the robbery, and he was not inside the car when police
encountered it.??® Indeed, “[t]he Supreme Court has never viewed Terry as a general
license to detain everyone within arm’s reach of the individual whose conduct gives
rise to reasonable suspicion.””’ Mr. Thomas insisted that reasonable suspicion
requires “suspicions that were particularized to him.”??

The Fifth Circuit disagreed. Relying on Wardlow, the court pointed to
Mr. Thomas’s presence in a high-crime area as providing “some support for the
stop”?? and cited its own precedent that a “suspect’s companionship with or
propinquity to an individual independently suspected of criminal activity . . . [can]
be considered in assessing the reasonableness of a seizure.”?’* Therefore,

220. 1d. at 607-08. “According to Officer Hovis, the officers drew their firearms
because the underlying crime ‘was an aggravated robbery, so a weapon [was] involved.” That
drove a concern that any or all of the people might be armed.” Id.

221. Id. at 608. Mr. Thomas was later indicted for being a felon in possession of a
firearm. /d. (citing 18 U.S.C. § 922(g)(1), 924(a)(2)).

222. Id. at 608. Alternatively, Mr. Thomas argued that officers’ drawn weapons,
ordering him to the ground, and handcuffing him converted the Terry stop to a de facto arrest
for which they lacked probable cause. /d.

223. 1d.
224. Id.
225. Id. at 610 (summarizing three arguments Mr. Thomas made on appeal).

226. Id. at 611; Arizona v. Johnson, 555 U.S. 323, 326-27 (2009) (holding that a
pat down requires reasonable suspicion that an individual is engaged in a crime and poses a
danger to police officers).

227. United States v. Navedo, 694 F.3d 463, 468 (3d Cir. 2012).

228. Thomas, 997 F.3d at 610.

229. 1d. at 610 (noting Wardlow’s limiting principle that presence in a high-crime
area alone will not support a reasonable, particularized suspicion that the person is committing
a crime).

230. Id. at 611; see also United States v. Silva, 957 F.2d 157, 161 (5th Cir. 1992)
(“[A] suspect’s companionship with or propinquity to an individual independently suspected
of criminal activity is a factor to be considered in assessing the reasonableness of a seizure.”).
Silva drastically limits Ybarra.
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Mr. Thomas’s “connection to the stolen vehicle, through his close physical
proximity and his association with others inside and around the vehicle, is another
specific and articulable fact.”>’! The court dismissed the argument because the
robbery occurred ten days earlier, and because the officers didn’t know how many
suspects there were, their assumptions regarding companions surrounding the car
were less predictive or relevant.?*?

Some may agree with the Fifth Circuit that Mr. Thomas’s association with
those who may have committed a robbery and proximity to a stolen car constitute
reasonable suspicion for ordering him to the ground with guns drawn. And the Fifth
Circuit actively distinguished Ybarra, reasoning that there, the frisk was “not
supported by a reasonable belief that [Ybarra] was armed and presently
dangerous,”* whereas the “officers . . . did have reason to suspect that someone
involved with the aggravated robbery might again be armed.”?3*

Yet this police intervention of six friends talking near a stolen car, ten days
after the theft, without knowledge of how many robbery suspects existed, is surely
the suspicion by association that Ybarra sought to prevent. Dissenting
Justice Burger feared that Ybarra’s requirement of particularized suspicion would
hinder law enforcement by “requir[ing] a particularized and individualized
suspicion that a person is armed and dangerous as a condition to a Terry search.”?3
In the case of Pizarro Thomas, Ybarra’s dissenters need not have worried—
suspicion by association remains a common police investigative tool to which
reviewing courts defer.

I11. ADDITIONAL CONTEXTS WHERE SUSPICION BY ASSOCIATION
ERODES FOURTH AMENDMENT PARTICULARITY AND UNDERMINES
RELATIONSHIPS

The primary contexts—discussed in Part [I—involve situations where an
individual’s companions are physically present at the time of the police encounter,
and their action, inaction, or mere presence erode the particularity required for police
intrusion. But the police (and the courts reviewing challenged interventions) are
willing to rely on suspicion by association in other troubling contexts. In a recent
decision, for example, the Fifth Circuit relied heavily upon an individual’s known
association with a wanted federal suspect when sustaining the challenged police
intervention, even though that suspect was not present for the stop and search.?*

231. Thomas, 997 F.3d at 610.

232. Id. at 611 (“Based on his physical proximity to the stolen vehicle and his
association with others next to and inside the vehicle, we cannot say that the passage of time
since the vehicle was stolen eliminates the reasonableness of the officers’ suspicions—of
course, no certainty was needed—that Thomas was involved.”).

233. Id. at 613 (citing Ybarra v. Illinois, 444 U.S. 85, 92-93 (1979)).

234. Id.

235. Yhbarra v. Illinois, 444 U.S. 85, 97 (1979) (Burger, J., dissenting).

236. United States v. Wilson, 143 F.4th 647, 660 (5th Cir. 2025); see
Aliza Hochman Bloom, The Emerging Firearms Hypocrisy of Terry: The Fifth Circuit in
United States v. Wilson, 78 STAN. L. REv. ONLINE 137, 138 (2025).
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In the following settings, a person’s social associations functionally lower
their protection from police intervention even when their “suspicious companions”
are not contemporaneously present. This Part reveals that when an individual’s
companions are branded with alleged gang membership or are serving community
supervision, it undermines the individual’s Fourth Amendment protection.
Surfacing these additional contexts grounds the doctrinal problem and further
supports my argument for reviving the Fourth Amendment’s particularity
requirement.

A. Reliance on Association with Alleged Gang Members to Support Police
Intervention Violates the Particularity Requirement

In 1999, the Court invalidated Chicago’s gang loitering ordinance
prohibiting “criminal street gang members” from “loitering” with each other or
others, including nongang members, in public, as unconstitutionally vague.?’’
Although the Court’s reasoning sounded in the due process notice requirement, its
discussion of why it would be unfair for police to attribute suspicion of gang activity
based on mere proximity to alleged gang members is illuminating to Fourth
Amendment analysis.?*

The ordinance was unconstitutionally vague because it left the public
uncertain when they could associate with alleged gang members.?** Acknowledging
that “the city cannot conceivably have meant to criminalize each instance a citizen
stands in public with a gang member,” the Court explained that the ordinance failed
to provide guidelines for nongang members, creating an associational-suspicion
problem.?*® By prohibiting loitering with suspected gang members, “[f]riends,
relatives, teachers, counselors, or even total strangers might unwittingly engage in
forbidden loitering if they happen to engage in idle conversation with a gang
member.”?*!

Twenty-five years later, police reliance on an individual’s association with
alleged gang members improperly undermines the particularized suspicion required
for intervention. A police officer’s belief that an individual is associated with a gang
contributes to reasonable suspicion for stops, searches, and frisks.?*> Modern “gang
policing” entails police surveillance of young people, particularly those racialized
as Black and Latinx, during which officers (or entire units) assign “points” according
to criteria invented by law enforcement to ‘“validate” gang membership and

237. City of Chicago v. Morales, 527 U.S. 41, 47, 51 (1999).

238. The Court concluded that loitering is not conduct intended to convey a
message, and the ordinance was not protected by the First Amendment. /d. at 52-53, 60; see
Clark v. Cmty. for Creative Non-Violence, 468 U.S. 288, 293 (1984). Freedom of association
was also not recognized. See City of Dallas v. Stanglin, 490 U.S. 19, 23-25 (1989).

239. Morales, 527 U.S. at 60.

240. Id. at 57.

241. Id. at 62-63.

242. United States v. Silva, 957 F.2d 157, 161 (5th Cir. 1992); see, e.g., People v.
Englebrecht, 88 Cal. App. 4th 1236, 1258 (2001) (detailing how hard it can be to ascertain
whether someone is in a gang); United States v. Silva, 957 F.2d 157, 161 (5th Cir. 1992);
United States v. Michelletti, 13 F.3d 838, 839, 842 (5th Cir. 1994) (en banc) (incorporating
the suspicious activities of a defendant's nearby associates into the reasonable-suspicion
analysis).
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contribute to a gang database.’* Many gang databases began within initiatives
aiming at reducing violent crime through surveillance techniques and offering social
services in the community.?**

But as scholars have explained, gang enforcement is a segregationist policy
born from a fear that associates certain minority communities with criminality.?*
Professor Sheryll Cashin describes how certain neighborhoods became places of
concentrated poverty—isolated geographically from white spaces—and where
many Black descendants of slavery reside, in addition to growing Latinx and poor
white populations.?*® Compounding this history is the reality that the state’s largest
investment in areas of concentrated poverty has often been police surveillance and
disproportionate incarceration.*’ Other scholars emphasize the foundational
presumption of criminality among young men of color,>*® explaining that gang
designations are racist.*’ Professor Fareed Hayat exposes the racist origins of gang
policing and describes how racially biased police estimations of gang involvement
lead to police and prosecutors charging a disproportionate number of young Black
and Latinx men with gang-related crimes compared to their white counterparts.?>
Because of a “racialized gang myth,” courts afford police discretion to define gangs
and identify their members. In doing so, police use inconsistent definitions and rely

243. See Howell, supra note 48, at 4 (“No criminal conduct whatsoever is required
to be identified as a gang member. The gang allegation provides a facially race-neutral means
for policing the usual suspects in the usual way.”); Commonwealth v. Long, 152 N.E.3d 725,
750 (Mass. 2020) (Budd, J., concurring) (“[T]he officer’s recognition of the vehicle or an
occupant from a prior interaction or observation, conversations with other officers, or
information in a gang database . . . are the same factors currently used by police to racially
profile people of color.”).

244. Mary Holper, Gang Accusations: The Beast That Burdens Noncitizens,
89 BROOK. L. REvV. 119, 124 (2023); see CANDID, CASE STUDY: THE BOSTON GUN PROJECT
AND OPERATION CEASEFIRE 4 (2005), https://search.issuelab.org/resource/case-study-the-
boston-gun-project-and-operation-ceasefire.html [https://perma.cc/LBSW-86WL].

245. Kevin Lapp, Databasing Delinquency, 67 HASTINGS L.J. 195, 209 (2015)
(“[A] prime police target is poor, urban, minority youth, especially those allegedly linked to
the scourge of gangs.”).

246. SHERYLL CASHIN, WHITE SPACE, BLACK HOOD: OPPORTUNITY HOARDING AND
SEGREGATION IN THE AGE OF INEQUALITY 4-8 (2021).

247. 1d.

248. PAUL BUTLER, CHOKEHOLD: POLICING BLACK MEN 25-26, 32 (2017);

MICHELLE ALEXANDER, THE NEW JiM CROW: MASS INCARCERATION IN THE AGE OF
COLORBLINDNESS 122-23, 133 (2010) (describing how the War on Drugs encouraged police
to focus drug enforcement in poor communities of color, even while white middle-class
communities have higher rates of drug use and sale).

249. See K. Babe Howell, Fear Itself: The Impact of Allegations of Gang Affiliation
on Pre-Trial Detention, 23 ST. THOMAS L. REV. 620, 649-55 (2011).

250. Fareed Nassor Hayat, Preserving Due Process: Applying Monell Bifurcation
to State Gang Cases, 88 U. CIN. L. REV. 129, 138, 148 (2019) (arguing that serious due process
violations with gang allegations could be alleviated by separating gang allegations from
criminal acts in the prosecution’s case-in-chief); see Howell, supra note 249, at 636.
See generally MAX FELKER-KANTOR, POLICING LOS ANGELES: RACE, RESISTANCE, AND THE
RISE OF THE LAPD (2018) (describing Los Angeles gang policing in the 1980/1990s).
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on many noncriminal behaviors—including how an individual looks, how an
individual acts, and what an individual wears.?’!

As with other nebulous factors permitted to contribute to reasonable
suspicion, such as “blading,”?** “[bliased perceptions of criminality begets
disproportionate estimations of Black and Latino gang involvement.”?>* An alleged
gang designation is an inappropriate basis for reasonable suspicion because it is
neither a specific, articulable fact nor a reasonable inference.* Instead, alleged gang
affiliations are an unreliable label that do not serve as a proxy for criminal
dangerousness.

Compounding the context of segregated neighborhoods, concentrated areas
of poverty, and racism, gang databases are problematic for additional reasons. First,
they lack transparency—Ilittle is known about how individuals are added to a
database or how to challenge an individual’s inclusion.?*®> Second, gang databases
use unreliable factors to identify gang membership.?>® These criteria include the
colors of a person’s clothing and whether a person’s family member has been
killed.?”” Because gang designations are overly broad and unreliable, scholars argue
that it is inappropriate for courts to rely on allegations of gang membership to justify
police intervention.?

251. See Howell, supra note 249, at 649.

252. Hochman Bloom, Whack-a-Mole, supra note 45, at 1153.

253. Hayat, supra note 250, at 137-38. Hayat cites other scholars explaining why
relying on gang affiliation to support police intervention is inherently racist. Brief for the
Committee for Public Counsel Services, supra note 177, at 38 (noting that at the time of the
Mr. Bailey-Sweeting’s police intervention, Black people in New Bedford, Massachusetts
were “13 times more likely to be subject to a field incident than white people, 21 times more
likely to be on the gang list than white people, and comprise more than half of the ‘validated’
gang members in the city despite comprising only 7 percent of its population™).

254. See supra Part I; United States v. Cortez, 449 U.S. 411, 417-18 (1981)
(citing Terry v. Ohio, 392 U.S. 1, 21 n.18 (1968)).

255. Yawu Miller, Cops Missing Information on Surveillance, BAY ST. BANNER
(Nov. 23, 2022), https://www.baystatebanner.com/2022/11/23/cops-missing-information-on-
surveillance/ [https:/perma.cc/R2PX-AFCH]; Sarah Betancourt, Boston Center’s Gang
Database  Lists 3,853 People, COMMONWEALTH BEACON (Mar. 9, 2021),
https://commonwealthbeacon.org/criminal-justice/boston-centers-gang-database-lists-3853-
people/ [https:/perma.cc/2LC8-NY45].

256. See Note, Unmasking the Boston Police Department’s Gang Database: How
an Arbitrary System Criminalizes Innocent Conduct, 137 HARv. L. REV. 1381, 1387 (2024)
[hereinafter Unmasking the Boston Police].

257. Id. at 1387-88 (describing how the BPD’s gang database allocates four points
for the “[u]se and/or Possession of group Paraphernalia or Identifiers,” where items including
“Chicago Bulls gear, Air Jordan or Nike brand sneakers, black rosaries, and blue shirts have
been identified as ‘group paraphernalia’).

258. See Howell, supra note 48, at 4, Andrew E. Taslitz, Police Are People Too:
Cognitive Obstacles to, and Opportunities for, Police Getting the Individualized Suspicion
Judgment Right, 8 OHIO ST. J. CRIM. L. 7, 66-67 (2010). Hayat emphasizes the harmful
consequences of unchecked police and deferential courts. See Hayat, supra note 48,
at 196-97.



2026] SUSPICION BY ASSOCIATION 37

In addition to lacking objective criteria and thresholds of proof, gang
databases underestimate the informal structure of gangs and quickly shifting nature
of their membership and are thus temporally overbroad. Once an individual has
accumulated the sufficient points of social contact with others in a gang, their
designation, regardless of their continued associations, follows them until and unless
police decide to remove them from the database.?® Even though young adults
quickly change their relationships and age out of gang affiliation,?®° the label
endures.?®! Yet there is no due process afforded before gang database “validation”
and no process for removing oneself from the list.

Critically, gang databases criminalize social association in neighborhoods
thought to have prevalent gang membership.?6? In Boston, individuals can be placed
in the database by associating with “verified” gang members. A youth may receive
five points for “‘[iJnformation developed during investigation and/or surveillance’
solely ‘because school police have surveilled them talking to or walking with
classmates who are alleged to have gang ties.””?%* One youth with no criminal record
was “verified” in Boston’s database because he “was seen associating with other
young people who are in the gang database.”?%

Advocates explain the vicious impact of gang designations on highly
policed racial minorities:

Incident reports lacking reasonable suspicion or probable cause of
criminal activity may nonetheless be used to “validate” people as
gang members. Once the “validated” gang label attaches, the police
effectively indemnify their own unconstitutional surveillance,
allowing these unjustified field incidents to supply a basis for future
suspicion.?%3

The database thus verifies gang members through mere association with
other alleged members. Assigning points for associating with a “verified” gang
member disproportionately criminalizes innocent interactions and harms individuals
living in neighborhoods presumed to have higher gang populations.”®® Police
reliance on gang databases perpetuates a vicious cycle—it’s possible that the “gang

259. See Unmasking the Boston Police, supra note 256, at 1384.

260. See Miller v. Alabama, 567 U.S. 460, 479-80 (2012) (holding that mandatory
juvenile life-without-parole (“JLWOP”) is disproportionate for the vast majority of youth
whose crimes reflect transient immaturity).

261. See JOSMAR TRUJILLO & ALEX S. VITALE, POLICING & SOC. JUST. PROJECT,
BROOKLYN COLL., GANG TAKEDOWNS IN THE DE BLASIO ERA: THE DANGERS OF ‘PRECISION
PoLIiCING” 13-21 (2019).

262. See Holper, supra note 244, at 119; Brief for the Committee for Public Counsel
Services, supra note 177, at 55.

263. Unmasking the Boston Police, supra note 256, at 1392-93.

264. Kade Crockford, From Gang Allegations to Deportation: How Boston Is
Putting Its Immigrant Youth in Harm’s Way, THE APPEAL (Jan. 18, 2018),
https://theappeal.org/from-gang-allegations-to-deportation-how-boston-is-putting-its-
immigrant-youth-in-harms-way-de3b0edc9327/ [https://perma.cc/N73G-4ZY W].

265. See Brief for the Committee for Public Counsel Services, supra note 177,
at 55.

266. Lapp, supra note 245, at 210.
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members” with whom a person associates were themselves “verified” as members
using this flawed points system.?” Databases quantifying a person’s “contacts” cast
too broad a net, punishing people for living in communities perceived to have gang

populations.?®®

Moreover, these police encounters used to “validate” alleged gang
membership, providing “points” towards a designation, are often pretext for more
intrusive police intervention in another self-perpetuating cycle. Starting as
“consensual encounters,” these interactions are excluded from Fourth Amendment
protection and are “a fertile field for the racial stereotyping that is, unfortunately,
prevalent in every area of unregulated police discretion.”?® The gang “verification
system” bolstered through these encounters amplifies racial bias in policing, leading
to the conspicuous trend in the race of those “verified” through social association.?”®
Moreover, recent research reveals that racial bias influences the way people perceive
and ascribe group affiliation, making all actors, including police, more likely to think
white people are acting alone and nonwhite people are acting in groups.?’!

Recognizing some of these problems, the First Circuit determined that
Mr. Christian Diaz Ortiz’s inclusion in Boston’s gang database was an unreliable
basis for determining he was actually in a gang.?’? Mr. Diaz Ortiz was assigned
21 points from nine encounters: eight of these encounters stemmed from incidents
where the BPD observed Mr. Diaz Ortiz speaking with other Hispanic adolescents

267. Diaz Ortiz v. Garland, 23 F.4th 1, 18-19 (1st Cir. 2022) (en banc).

268. See Howell, supra note 249, at 649 (“The criteria for inclusion in gang
databases are almost entirely unrelated to criminal conduct or even to active participation in
gang activities” and create “the potential for false positives.”); Joshua D. Wright, The
Constitutional Failure of Gang Databases, 2 STAN. J.C.R. & C.L. 115, 125 (2005) (“The
subjective criteria used to document gang members . . . reinforce the suspicion that databases,
even if properly managed and administered, are excessively over inclusive and overstate
minority participation rates.”).

269. Daniel J. Steinbock, The Wrong Line Between Freedom and Restraint: The
Unreality, Obscurity, and Incivility of the Fourth Amendment Consensual Encounter
Doctrine, 38 SAN DIEGO L. REV. 507, 509 (2001); see United States v. Mendenhall, 446 U.S.
544, 554 (1980) (“We conclude that a person has been ‘seized’ within the meaning of the
Fourth Amendment only if, in view of all of the circumstances surrounding the incident, a
reasonable person would have believed that he was not free to leave.”).

270. JEFFREY FAGAN ET AL., FINAL REPORT: AN ANALYSIS OF RACE AND ETHNICITY
PATTERNS IN BOSTON POLICE DEPARTMENT FIELD INTERROGATION, OBSERVATION, FRISK,
AND/OR SEARCH REPORTS 8 (2015), http://raceandpolicing.issuelab.org

/resources/25203/25203.pdf [https://perma.cc/SEUQ-5XTB].

271. See Cohen, Levinson & Hioki, supra note 218; Aliza Hochman Bloom,
Assuming  Collective  Criminality in  Policing, JOTWELL (July 25, 2024),
https://crim.jotwell.com/assuming-collective-criminality-in-policing/? gl=1*1r7hrhz
*_ga*MTA2NzIwWMTMzMS4xNzE4Mjg2NjA1*_ga BXXRV43J3Z*MTcyMTkwNzE4Mi
44LjEuMTcyMTkwNzE4MidwLjAuMA [https://perma.cc/67CP-BDFF].

272. Diaz Ortiz v. Garland, 23 F.4th 1, 9, 24-25 (1st Cir. 2022) (rejecting the
immigration judge’s adverse credibility determination, which drew support from the gang
assessment database). The court’s critique of alleged gang membership occurred in the
immigration context, but its discussion of associational suspicion is informative.
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described as “verified MS-13 gang members.”?’* Mr. Diaz Ortiz faced no criminal
charges for any of the “points” he had earned, and “there was no direct relation
between these encounters and any reasonable suspicion of [his] involvement in
criminal activity.”?"*

Reliance on a gang database system systematically permits suspicion by
association, exposing erosion of the Fourth Amendment’s particularity requirement.
As in the primary contexts, reliance on gang databases reduces the protection
afforded to anyone who associates with those whom have been deemed allegedly
criminal. In fact, advocates likened Boston’s gang database to the “Search on Sight”
policy plaguing Boston 30 years earlier, which the state’s highest court had
determined was an effective “proclamation of martial law . . . for a narrow class of
people, young blacks, suspected of membership in a gang or perceived by the police
to be in the company of someone thought to be a member.”?”

As discussed, police reliance on “high-crime areas” to justify intervention
problematically paints whole neighborhoods with criminal suspicion. Following
sustained scholarly attack,?’® some courts are increasingly critical of “high-crime”
areas, acknowledging that the label operates as a proxy for race and not criminal
activity.?”” A few circuits have declined to find that potentially suspicious conduct
in a “high-crime area” gives rise to reasonable suspicion,?’® and states have followed
suit.2”?

273. Id. at 9-11. Five of Mr. Diaz Ortiz’s points stemmed from a single incident
where “Diaz Ortiz was seen with young men who were suspected MS-13 members.” /d.

274. Id. at 12. Mr. Diaz Ortiz insisted that the database “can criminalize normal
teenage behaviors such as associating with others of the same ethnicity.” Id.

275. See Brief for the Committee for Public Counsel Services, supra note 177,
at 17-18; Commonwealth v. Phillips, 595 N.E.2d 310, 311-12, 314 (Mass. 1992) (citing the
“formulation of a secret list of ‘known gang members’”).

276. Grunwald & Fagan, supra note 122, at 350-52; Jeffrey Fagan &
Amanda Geller, Following the Script: Narratives of Suspicion in Terry Stops in Street
Policing, 82 U. CHI. L. REV. 51, 58-59 (2015).

277. See United States v. Weaver, 9 F.4th 129, 156 n.3 (2d Cir. 2021) (en banc)
(Lohier Jr., J., concurring) (“Because officers are more likely to perceive majority-minority
neighborhoods as ‘high-crime areas,” African Americans are viewed suspiciously wherever
they go. Majority-minority neighborhoods become ‘high-crime’ neighborhoods, and
otherwise innocent conduct appears to some as suspicious.”).

278. United States v. Wright, 485 F.3d 45, 53-54 (1st Cir. 2007) (giving three
factors to help trial courts assess whether areas are actually “high-crime”: (1) “the nexus
between the type of crime most prevalent or common in the area and the type of crime
suspected in the instant case”; (2) “limited geographic boundaries of the ‘area’”; and
(3) “temporal proximity between evidence of heightened criminal activity and the date of the
stop or search at issue”); see United States v. Hernandez, 847 F.3d 1257, 1268 (10th Cir.
2017) (finding that wearing “all black clothing and carrying two backpacks” while walking
in a high-crime area was insufficient to support reasonable suspicion); United States v.
Slocumb, 804 F.3d 677, 682 (4th Cir. 2015); State v. Edmonds, 145 A.3d 861, 883 (Conn.
2016); State v. Weyand, 399 P.3d 530, 536 (Wash. 2017) (rejecting Terry stops justified
solely based on ambiguous behavior observed in a high-crime area).

279. See Sizer v. State, 174 A.3d 326, 338 (Md. 2017) (finding the lack of evidence
linking the defendant or his group to the “nature of the crimes that led them to conclude that
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Alleged gang designations are similarly problematic: they criminalize
social association within a particular neighborhood, reducing Fourth Amendment
protection regarding particularized suspicion.?®® While a few courts have been
receptive to arguments that gang designations are unreliable or overbroad,?®! none
have commented on the implications for associational suspicion and reduced
Fourth Amendment protection.

Police reliance on an individual’s alleged gang designation to establish the
suspicion constitutionally required to intervene means that an individual has become
suspicious because of their friends. Just as the ‘“high-crime” label became
increasingly scrutinized, courts, prosecutors, and defense advocates can challenge
police reliance on a person’s alleged gang designation. Gang policing and
surveillance criminalizes companionship disproportionately in certain communities
and erodes the constitutionally required particularity of suspicion.

B. Associating with Companions on Community Supervision Undermines the
Fourth Amendment’s Particularity Requirement

In recent years, partially due to calls to end mass incarceration, states
increasingly rely on community supervision, which permits people to live within
their communities instead of prison.?®? Four million people in the United States are
serving a form of community supervision,?®® including parole, probation, and
supervised release.?® All forms of supervision involve imposing a period of

the Village Center was a high crime area” relevant); Mayo v. United States, 266 A.3d 244,
250, 267-68 (D.C. 2022) (concluding that “high-crime area” did not add to the analysis
because there was no testimony with respect to the area’s exact boundaries or details
regarding the nature of alleged drug activity or how guns had been detected).

280. See Commonwealth v. Sweeting-Bailey, 178 N.E.3d 356, 362 (Mass. 2021)
(offering an example where the trial court accepted, and the appeals court ratified, the
officer’s conclusory assertion that defendant was a “validated” gang member).

281. The Ninth Circuit noted that “the lack of objective criteria” for assessing
whether a person is an active gang member “presents a considerable risk of error” and requires
careful factfinding. Vasquez v. Rackauckas, 734 F.3d 1025, 1046 (9th Cir. 2013). The First
Circuit recognized that the “items or activities” leading to “verification for entry into the Gang
Assessment Database” included many activities with insufficient verification. Diaz Ortiz v.
Garland, 23 F.4th 1, 1718, 22 (1st Cir. 2022). The SJC acknowledged that an allegation of
gang membership becomes the lens through which all other facts are interpreted.
Commonwealth v. Wardsworth, 124 N.E.3d 662, 680 (Mass. 2019) (citing studies on the
distorting effects of gang designations upon juror deliberations about guilt).

282. PEGGY MCGARRY ET AL., VERA INST. OF JUST., THE POTENTIAL OF COMMUNITY
CORRECTIONS TO IMPROVE SAFETY AND REDUCE INCARCERATION 9 (2013),
https://www.prisonpolicy.org/scans/vera/potential-of-community-corrections.pdf
[https://perma.cc/2K5W-KFSK].

283. DANIELLE KAEBLE, BUREAU OF JUST. STAT., PROBATION AND PAROLE IN THE
UNITED STATES, 2021, at 1 (2023); Leah Wang, Punishment Beyond Prisons 2023:
Incarceration and  Supervision by State, PRISON PoL’Y INST. (May 2023),
https://www.prisonpolicy.org/reports/correctionalcontrol2023.html [https://perma.cc/Y A9X-
G749].

284. Jacob Schuman, Revocation at the Founding, 122 MICH. L. REv. 1381, 1389
(2024). Schuman explains that Minnesota calls supervision upon early release from prison
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conditional liberty while remaining in community, require surveillance and
reporting on the individual’s behavior, and define violations that are punishable by
imprisonment, 2%

The Court has explicitly reduced the Fourth Amendment protection
afforded to individuals subject to community supervision.? It permitted warrantless
searches of parolees and approved a state regulation that allows probation officers
to conduct a warrantless search of any probationer’s home with merely reasonable
suspicion of contraband.?®” The Court presumes consent of the individual under
supervision, an exception to the Fourth Amendment’s warrant requirement,
reasoning that these individuals know, when they are released, that they will be
subject to these frequent searches. 8

Scholars increasingly question whether community supervision promotes
the state’s alleged rehabilitative or safety goals. Professor Fiona Doherty argues that
standard conditions of probation lead to overcriminalizing probationers and are
antithetical to rehabilitation.?®® Another group found that New York City police
conducted stops at higher rates in areas with high concentrations of individuals on
probation, thus undermining their reentry into society by increasing discretionary
police encounters.?°

Setting aside the significant questions about how pervasive, punitive,?!
and disenfranchising?®? community supervision is, the police surveillance involved

permits  increased government access to information that reduces

“supervised release,” and the supervision to follow a full term of imprisonment “conditional
release.” Id. at 1389 n.39 (citing State v. Schwartz, 628 N.W.2d 134, 139 (Minn. 2001)).

285. Pretrial probation or bail are not included in “community supervision” because
they are imposed prior to a criminal conviction and are typically justified by the desire to
prevent pretrial flight and protect the community at large. Samuel R. Wiseman, Pretrial
Detention and the Right to Be Monitored, 123 YALE L.J. 1344, 1351-52, 1351 nn. 20-21
(2014).

286. Samson v. California, 547 U.S. 843, 856 (2006) (endorsing warrantless
searches for individual on parole); United States v. Knights, 534 U.S. 112, 121-22 (2001)
(concluding that reasonable suspicion, not probable cause, is required to search probationers’
residences); Griffin v. Wisconsin, 483 U.S. 868, 874-75 (1987) (finding that supervisees
enjoy a reduced expectation of privacy because their privacy interests yield to the state’s
interest in detecting crime and promoting rehabilitation).

287. Samson, 547 U.S. at 853, 856; Griffin, 483 U.S. at 872-75.

288. Samson, 547 U.S. at 852, 857 (2006) (highlighting that “the parole search
condition under California law—requiring inmates who opt for parole to submit to
suspicionless searches by a parole officer or other peace officer ‘at any time’—was ‘clearly
expressed’ to petitioner” (citation omitted)); see Knights, 534 U.S. at 122.

289. Fiona Doherty, Obey All Laws and Be Good: Probation and the Meaning of
Recidivism, 104 GEo. L.J. 291, 34445, 354 (2016).

290. See Aliza Hochman Bloom, 4 Mere Hunch, INQUEST (Dec. 17, 2024),
https://inquest.org/a-mere-hunch/ [https://perma.cc/B6L6-Q5SEX]; Tonja Jacobi,
Song Richardson & Gregory Barr, The Attrition of Rights Under Parole, 87 S. CAL. L. REV.
887, 893 (2014).

291. See Jacob Schuman, Criminal Violations, 108 VA. L. REv. 1817, 1817 (2022).

292. See Kate Weisburd, Rights Violations as Punishment, 111 CALIF. L. REV.
1305, 1305-06 (2023).
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Fourth Amendment protection for those serving community supervision alongside
their friends and families. In other words, individuals associating with companions
under community supervision are similarly surveilled without any individualized
suspicion.

First, in addition to well-known conditions like drug testing, individuals
serving community supervision are regularly subject to associational restrictions.?>
These include limitations about where they can travel,*** where they can live,* with
whom they can socialize, and regulations regarding family and intimacy. The Court
justifies these social restrictions by establishing a “reasonably related” standard,
requiring that the “nature and duration of commitment bear some reasonable relation
to the purpose for which the individual is committed.”?*® When individuals
challenge privacy limitations or associational restrictions of community supervision,
courts typically approve them as being “reasonably related” to public safety or
rehabilitation. For example, the Eighth Circuit upheld a condition prohibiting
association with any member of a motorcycle gang, finding the condition was
reasonably related to the sentencing factors.?”’ A court even deemed a condition
requiring that an individual serving probation seek permission from his probation
officer before “engaging in a sexual relationship” to be reasonably related to
rehabilitation.>*

Just as the Court recognized vagueness concerns with Chicago’s gang
ordinance, a few courts recognize that associational restrictions for individuals
serving community supervision suffer from vagueness infirmities. For example, the
Seventh Circuit vacated conditions of supervised release that it found “vague”?®

293. This Article does not explore important First Amendment implications of
increased surveillance (especially digital) for individuals associating with those under
community supervision. Many states limit protection for freedoms of association to
formalized groups as opposed to emergent associations. Conversely, the persistent
surveillance of individuals under community supervision (and their networks) carries no such
requirement for official links.

294. In most community supervision programs, individuals are prohibited from
leaving the city, county, or state, or can only do so with advanced permission from a
government official.

295. Weisburd surveys states’ limitations on housing for individuals subject to
community supervision. In Kentucky, people on electronic monitoring are not permitted to
live in Section 8 housing. See, e.g., Weisburd, supra note 292, at 1326.

296. Jackson v. Indiana, 406 U.S. 715, 738 (1972); see Weisburd, supra note 292,
at 1349-50 (discussing the extensive reliance on the “reasonably related” standard in the
context of probation and parole). But see In re Ricardo P., 446 P.3d 747, 754-55 (Cal. 2019)
(holding that the condition permitting warrantless searches of probationer’s electronic devices
was not reasonably related to future criminality).

297. United States v. Romig, 933 F.3d 1004, 1006—07 (8th Cir. 2019); see United
States v. Pacheco-Donelson, 893 F.3d 757, 763 (10th Cir. 2018); United States v. Evans,
883 F.3d 1154, 1160-61 (9th Cir. 2018); People v. Lopez, 78 Cal. Rptr. 2d 66, 73 (Cal. Ct.
App. 1998) (holding a probation condition prohibiting gang association was reasonably
related to rehabilitation and prevention of future criminality).

298. Krebs v. Schwarz, 568 N.W.2d 26, 28 (Wis. Ct. App. 1997).

299. United States v. Thompson, 777 F.3d 368, 375-80 (7th Cir. 2015) (finding
conditions including permitting a parole officer to visit at any time at home or elsewhere to
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and “inappropriate, inadequately defined, or imposed without the sentencing judge’s
having justified them by reference to the sentencing factors.”3® It questioned the
condition that upon release, an individual “not associate with any persons engaged
in criminal activity or persons convicted of a felony.”>"! The court insisted that
conditions of supervised release fit the particular circumstances of a defendant and
be defined clearly enough to put an individual on notice of the proscribed behavior.

Scholars have examined the wide array of supervision conditions affecting
social connections. In a comprehensive study, Professor Kate Weisburd found that
over half of supervision rules control with whom individuals can associate, such as
through limiting their association to those who live in their home and those affiliated
with their work.3*? One South Dakota supervision program, which serves as an
alternative to incarceration for charges of driving while under the influence of drugs
or alcohol, requires participants to “not associate with non-law-abiding individuals,
violence-prone individuals, or anyone actively using drugs or alcohol.”** At least
20 programs Weisburd surveyed included rules prohibiting supervisees from being
in houses with drugs or alcohol.>** Weisburd encountered vague social restrictions,
such as prohibiting those subject to electronic monitoring in Tucson “from
associating with individuals who are determined to be detrimental to their successful
completion of the program.”3% Individuals on supervision in Texas counties—
Dallas and Harris—are required to avoid “persons or places of disreputable or
harmful character.”?% In nearly half of the programs studied, individuals subject to
community supervision were prohibited from socializing with people who
themselves have a criminal record, a felony conviction, or are subject to court
supervision.’?’

A few courts have invalidated probation conditions limiting social
associations, including one prohibiting association “with any member, prospect, or
associate member of any gang”3%® and one proscribing “unprotected sex activities
without approval of the Probation Office.”3"

But even those noting the problematic associational restrictions for those
serving community supervision did not consider this collateral Fourth Amendment

be “too broad in the absence of any effort by the district court to explain why they are
needed”).

300. United States v. Sewell, 780 F.3d 839, 850 (7th Cir. 2015) (remanding for
reconsideration of conditions of supervision); see United States v. Kappes, 782 F.3d 828,
866 n.18 (7th Cir. 2015).

301. Sewell, 780 F.3d at 851.

302. Kate Weisburd, Carceral Control: A Nationwide Survey of Criminal Court
Supervision Rules, 58 HARvV. C.R.-C.L. L. REv. 1, 13 (2023).

303. 1d. (citing S.D. DUI Program (Pennington Cnty.)).

304. Id. at 14.

305. Id.

306. 1d. (citing Tex. Probation (Dall. Cnty.); Tex. Probation (Harris Cnty.)).

307. 1d. app. C at 52-53.

308. United States v. Washington, 893 F.3d 1076, 1081 (8th Cir. 2018).

309. United States v. Harris, 794 F.3d 885, 889 (8th Cir. 2015) (reasoning that this
social condition was not reasonably related to the offense, to deterring future crime, or
assisting rehabilitation).
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effect—increased surveillance, without individualized suspicion, for all those
associating with companions subject to such restrictions. Conditions of supervision,
in addition to suffering from overbreadth and vagueness, carry downstream
implications for the Fourth Amendment protection of those with whom the
supervisee associates. These court-mandated restrictions enable surveillance,
enforcement, and police—citizen interactions where they otherwise could not occur.

As with unreliable and overly broad gang databases, associational
restrictions imposed during community supervision disproportionately impact poor,
highly policed communities of color. Professor Alexis Karteron examined the
14 states with the highest populations under community supervision that
categorically bar contact with anyone with felony convictions or under supervision
themselves. She concluded that these associational restrictions create an astonishing
level of control over parolees’ lives, often cutting them off from their families and
entire communities.’'° She argued that conditions prohibiting contact with persons
with felony convictions or under supervision “have an outsized impact on Black
families and other members of marginalized communities who bear the brunt of
mass incarceration.”!! Others have similarly emphasized the geographic
concentration of community supervision, which results in related surveillance and
deepens pathways to experience criminal conviction and incarceration.’'?

The Court permits warrantless searches of individuals subject to
community supervision, justifying this weakened Fourth Amendment protection on
the theory that parolees and probationers are on a “‘continuum’ of state-imposed
punishments.”!* As a result of these disenfranchising decisions, probation officers
and court administrators may subject individuals under community supervision to
extreme surveillance.’'* But their companions are theoretically under no such
punishment. Professor Jacob Schulman posits that probation officers use

310. See Karteron, supra note 83, at 662; see also Deborah N. Archer, The New
Housing Segregation: The Jim Crow Effects of Crime-Free Housing Ordinances, 118 MICH.
L.REv. 173, 214 (2019) (“Racially segregated housing patterns interact with socioeconomic
status to produce extreme spatial concentrations of incarceration in communities of color,
with Black communities feeling the brunt of this.”).

311. Karteron, supra note 83, at 652.

312. See Loic Wacquant, Class, Ethnicity and State in the Making of Urban
Marginality, in CLASS, ETHNICITY AND STATE IN THE POLARIZED METROPOLIS: PUTTING
WACQUANT TO WORK 23-50 (John Flint & Ryan Powell eds., Palgrave Macmillan 2019);
Loic WACQUANT, PUNISHING THE POOR: THE NEOLIBERAL GOVERNMENT OF SOCIAL
INSECURITY xiii (Eng. language ed., Duke Univ. Press 2009); see also ToDD R. CLEAR,
IMPRISONING COMMUNITIES: HOW MASS INCARCERATION MAKES DISADVANTAGED
NEIGHBORHOODS WORSE 64 (Oxford U. Press, Inc. 2007) (“Because housing in the United
States is economically and racially segregated, incarceration that concentrates by
socioeconomic status and race also concentrates by location. Some neighborhoods have
dominant numbers of residents either on their way to prison, in prison, or recently released.”).

313. Samson v. California, 547 U.S. 843, 850 (2006) (quoting United States v.
Knights, 534 U.S. 112, 119 (2001)). Weisburd and Karteron critique the Court’s rationale for
what amounts to violations of privacy and association.

314. See Mariam Hinds, The Surveillance of System-Adjacent Individuals,
103 WasH. U. L. REv. (forthcoming 2026).
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companions of a probationer or parolee as a tool of surveillance, helping these
officers identify suspicious behavior and potential violations of supervision.?'>

Individuals associating with the millions of Americans under community
supervision are subject to increased privacy intrusion based on their suspicious
companions. These individuals’ communications, including text messages and
social media communication, are subject to state officials’ warrantless review
without any requisite individualized suspicion.'®  am unaware of challenges to the
use of criminal evidence obtained through the authorized review of communications
of individuals under community supervision about their friends and families. But
considering the constantly increasing population serving community supervision,
this merits further study.’'’ This phenomenon reflects another erosion of the
Fourth Amendment’s individuality requirement. The state’s profound ability to
surveil individuals serving community supervision leads directly to the erosion of
individualized suspicion required for police to suspect their friends and families.

IV. A CASE FOR REVIVING THE PARTICULARITY REQUIREMENT

Not all scholars agree that individualized suspicion is central to a fairer
application of the Fourth Amendment. In 2011, Professors Bernard Harcourt and
Tracy Meares advocated a more randomized application of policing.3!'® They
suggested abandoning the requirement of individualized suspicion in favor of
randomized checkpoints.’'? In their view, “a new paradigm of randomized
encounters that satisfies a base level of suspicion” would improve the protection of
privacy “[b]y ensuring a minimum level of suspicion” and improve evenhandedness
“by cabining police discretion.”*?° Because demanding “individualized suspicion”
has been insufficient to improve fairness, Harcourt and Meares reasoned that
randomized stops offered a better model for controlling discretionary police
power.32! 1 agree that requiring policing theoretically grounded in an officer’s
individualized suspicion has failed to adequately protect people from police
overreach.3?

Meanwhile, others defend a degree of associational suspicion as integral to
modern policing because it parallels the doctrine of conspiracy. Conspiracy is
grounded in the assumption that individuals frequently commit crimes in groups,

315. Jacob Schuman, Drug Supervision, 19 OHIO ST. J. CRIM. L. 431, 448 (2022)
(“Probation officers are also taught to speak to defendant’s ‘collateral contacts,” such as
‘family members, friends, and other people who are important to [them].””).

316. Doherty, supra note 289, at 316-22.

317. Mariam Hinds explores the unconstitutional surveillance of system-adjacent
individuals in a forthcoming article. Hinds, supra note 314.

318. Bernard E. Harcourt & Tracey L. Meares, Randomization and the
Fourth Amendment, 78 U. CHI. L. REv. 809, 811 (2011).

319. 1d.
320. Id.
321. Id.

322. See supra Part I; Hochman Bloom, Whack-a-Mole, supra note 45, at 1135;
Aliza Hochman Bloom, Objective Enough: Race Is Relevant to the Reasonable Person in
Criminal Procedure, 19 STAN. J.C.R. & C.L. 1, 35 (2023) [hereinafter Hochman Bloom,
Objective Enough].



46 ARIZONA LAW REVIEW [VOL. 68:1

and some believe that the doctrine is indispensable “as a general category to capture
the essence of group criminality.”3??

Nevertheless, many critique reliance on vicarious conspiratorial liability in
criminal law, suggesting that conspiracy is too expansive and should be removed
from criminal liability.3?* Because broad criminal laws create opportunities for
discretionary enforcement, curfews can deepen distrust of government actors
selectively enforcing those laws.3?® Professor Cynthia Godsoe argues that the
expansive use of conspiracy and accomplice liability ultimately criminalizes
association in particular communities.’?® A recent study of the racially
disproportionate imposition of felony murder and accomplice liability concluded
that people ascribe higher levels of entitativity to Black and Latinx people than their
white counterparts: they are more willing to assume collaborative intentions among
those groups.’?” This research suggests a similar bias exists in discretionary
policing—a racialized overestimation of the extent to which groups are acting in
concert. Despite substantial critique, no federal court has considerably rolled back
on the Pinkerton doctrine, which allocates tremendous associational liability, and
expansive conspiracy liability permeates most state jurisdictions.3?8

In another corner of this debate, some insist that reviving particularity of
suspicion would be futile. The Court’s decisions in Terry, Whren, and Wardlow in
particular have afforded police so much discretion in pedestrian policing that

323. See Jens David Ohlin, Group Think: The Law of Conspiracy and Collective
Reason, 98 J. CRIM. L. & CRIMINOLOGY 147, 150 (2007).

324, See Phillip E. Johnson, The Unnecessary Crime of Conspiracy, 61 CALIF. L.
REv. 1137, 113741 (1973); Francis B. Sayre, Criminal Conspiracy, 35 HARV. L. REV. 393,
393 (1922) (“A doctrine so vague in its outlines and uncertain in its fundamental nature as
criminal conspiracy lends no strength or glory to the law; it is a veritable quicksand of shifting
opinion and ill-considered thought.”).

325. Thornhill v. Alabama, 310 U.S. 88, 97-98 (1940) (explaining that overbroad
laws carry a risk of “harsh and discriminatory enforcement”); see Alan K. Chen, Statutory
Speech Bubbles, First Amendment Overbreadth, and Improper Legislative Purpose,
38 HArRv. C.R.-C.L. L. REv. 31, 42 (2003) (“If the Constitution permits broadly worded
statutes that sweep a great deal of protected speech within their provisions, officials have
unbridled discretion to arrest and prosecute speakers based on the government’s disagreement
with their messages or content.”).

326. Cynthia Godsoe, Criminalizing Community, Policing Space: Conspiracy,
Young Thug & the ‘Stop Cop City’ Protesters, HARV. L. REV. BLOG (Aug. 28, 2024),
https://harvardlawreview.org/blog/2024/08/criminalizing-community-policing-space-consp
iracy-young-thug-the-stop-cop-city-protestors/ [https://perma.cc/M4TC-4B57] (arguing that
racial bias persists in the discretionary usage of conspiracy statutes).

327. See Cohen, Levinson & Hioki, supra note 218, at 104, 108—09. Researchers
found that “[p]articipants were significantly more likely to quickly group together Black and
Latino names with words associated with groups, such as ‘group, pack, crew, them, crowd,
folks, bunch,” and white faces with individuality, such as ‘individual, self, one, solo, single,
somebody, character.”” Id.

328. Pinkerton v. United States, 328 U.S. 640, 647 (1946); see Godsoe, supra note
326; see also Mark Noferi, Towards Attenuation: A “New” Due Process Limit on Pinkerton
Conspiracy Liability, 33 AM. J. CRIM. L. 91, 92 (2006) (referring to Pinkerton as “one of the
most venerable, well-settled, and unexamined precedents in American criminal law,” and
suggesting due process limitations on its application).
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Fourth Amendment protection is negligible when courts demand reasonable
suspicion.’?® Thus, the requirement of individualized suspicion is so weak as to
barely merit pressing for its revival. 1 disagree with the perception that
transformative change in the criminal system is incompatible with reforms that
relieve ongoing police overreach.’*” And there are several important reasons why
the prevalence of companion-based suspicion in these various contexts is
particularly troubling.

Each of these contexts illuminates where police reliance on suspicious
companions inappropriately amplifies criminal suspicion and condones
discretionary police intervention. In the primary cases, an individual suffers when
their companion acquiesces or consents to police demands to which they do not have
to or when their companion evades police interaction. And police approaching
groups in public spaces, relying on what may be sufficient reasonable suspicion or
probable cause for one individual, substitute that justification for a more expanded
intervention.

A. Suspicion by Association Marks a Doctrinal Shift

Police reliance on suspicious companions is inconsistent with core
Fourth Amendment precedent. The Court has emphasized, before and after Ybarra,
that criminal suspicion must be particular to the individual being searched or
seized. 3! It was to this fundamental requirement that Ybarra’s dissenters objected,
fearing that demanding particularity would hinder law enforcement.*? The Court
similarly emphasized the individuality of suspicion required for reasonable
suspicion in Terry, and again in Cortez and Reid.>** Identifying doctrinal shifts is an
important project.’* Excavating contexts where suspicion by association

329. Over the past decade, scholars emphasize the need for “non-reformist
reforms”—changes that undermine the existing political, social, and economic order, rather
than those investing in marginal improvements. See, e.g., Jocelyn Simonson, Police Reform
Through a Power Lens, 130 YALE L.J. 778, 791 (2021) (highlighting that “power-shifting” is
integral to the broader movement of abolition and, ergo, should be part of non-reformist
reforms); MARIAME KABA, Police “Reforms” You Should Always Oppose, in WE Do THIS
‘TiL WE FREE US: ABOLITIONIST ORGANIZING AND TRANSFORMING JUSTICE 54, 54 (Tamara K.
Nopper, eds. 2021) (highlighting how “‘reforms’ that focus on strengthening the police or
‘morphing’ policing into something more invisible but still as deadly should be opposed”).

330. See Aliza Hochman Bloom, Reviving Rehabilitation as a Decarceral Tool,
101 WASH. U. L. REV. 1989, 1996-97 (2024); Daniel S. Harawa, In the Shadows of Suffering,
101 WasH. U. L. REv. 1847, 1852-53 (2024).

331. See, e.g., Papachristou v. City of Jacksonville, 405 U.S. 156, 164 (1972)
(banning seizures based on generalized suspicion); United States v. Cortez, 449 U.S. 411,
417-18 (1981) (“Detaining officers must have a particularized and objective basis for
suspecting the particular person stopped of criminal activity.”).

332. Ybarra v. Illinois, 444 U.S. 85, 97 (1979) (Burger, J., dissenting) (“Given the
setting and the reputation of those who trade in narcotics, it does not go too far to suggest that
they might pay for such an easy assumption with their lives.”).

333. Terry v. Ohio, 392 U.S. 1, 21 (1968); Cortez, 449 U.S. at 417-18; see Reid v.
Georgia, 448 U.S. 438, 43940 (1980).

334. Robin West argues, “[i]f we want to understand our currently unjust milieu, I
believe, we need big, ambitious scholarship that is unabashedly critical and unabashedly non
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undermines this requirement of individualized suspicion shows courts engaging in
moves that are dishonest to precedent.’*

Indeed, the Court has discussed group suspicion as an outlier in the context
of protective or administrative searches. In cases involving the search or seizure of
a group, such as those done in connection with drug testing, checkpoints, and health
and safety inspections, the Court reasons that public safety concerns require it, or
the group consented, and this justified law enforcement’s intervention in the absence
of individualized suspicion.**® Professors Chris Slobogin and Kate Weisburd argued
that in many cases where police clearly lack individualized suspicion, the Court has
almost exclusively relied on alleged consent of the parties to support the intrusion.*’
In these cases, often labeled “administrative searches,” the Court justifies the lack
of individuality with an overwhelming public need, such as keeping airports safe
and permitting general luggage searches. Such delineated exceptions reinforce the
doctrinal expectation of individualized suspicion.

B. Suspicion by Association Compounds the Racial Impact of Policing

Scholars have long documented how Fourth Amendment doctrine ignores
the experience of racial minorities in police interactions.**® The doctrine gives police

or even anti-normative.” Robin West, The Contested Value of Normative Legal Scholarship,
66 J. LEGAL EDUC. 6, 17 (2016).

335. See Tracey L. Meares & Bernard E. Harcourt, Transparent Adjudication and
Social Science Research in Constitutional Criminal Procedure, 90 J. CRIM. L. &
CRIMINOLOGY 733, 735 (2000) (calling for a mode of judicial decision-making and academic
debate that treats social science and empirical assessment as a crucial element in constitutional
decision-making in order to make doctrine more transparent).

336. See, e.g., Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 657, 665 (1995)
(upholding suspicionless drug testing of high school athletes in part because “[b]y choosing
to ‘go out for the team,’ [the athletes] voluntarily subject themselves to a degree of regulation
even higher than that imposed on students generally”’); Camara v. Mun. Ct. of City & Cnty.
of S.F., 387 U.S. 523, 537 (1967) (“[W]e think that a number of persuasive factors combine
to support the reasonableness of area [suspicionless] code-enforcement inspections. First,
such programs have a long history of judicial and public acceptance.”); David R. Dorey, The
Unconstitutionality of Exit Searches, 15 U. PA. J. CONST. L. HEIGHTENED SCRUTINY 75, 96
(2013) (“[E]very case where the Court has adjudicated the constitutionality of a special needs
search . .. could effectively be recategorized as one in which the aggrieved party
consented.”).

337. Christopher Slobogin & Kate Weisburd, lllegitimate Choices: A Minimalist(?)
Approach to Consent and Waiver in Criminal Cases, 101 WAsH. U. L. REv. 1913, 1923
(2024) (arguing that consent should be eliminated as a justification from criminal procedure).

338. See Tracey Maclin, “Black and Blue Encounters” — Some Preliminary
Thoughts About Fourth Amendment Seizures: Should Race Matter?, 26 VALPARAISO U. L.
REV. 243, 248 (1991) (“The Court constructs Fourth Amendment principles assuming that
there is an average, hypothetical person who interacts with the police officers. This notion is
naive, it produces distorted Fourth Amendment rules and ignores the real world that police
officers and black men live in.”); Devon W. Carbado, From Stop and Frisk to Shoot and Kill:
Terry v. Ohio’s Pathway to Police Violence, 64 UCLA L. REv. 1508, 1551 (2017) (“[T]he
Terry regime, and Fourth Amendment law more generally, provides police officers with an
opportunity to target African Americans without violating the law.”); Paul Butler, The System
Is Working the Way It Is Supposed to: The Limits of Criminal Justice Reform, 104 Geo. L.J.
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license to target Black Americans in particular for pretextual reasons,>° and courts
have interpreted it to give police increasing control, such as by ordering individuals
out of cars and permitting frisks with minimal suspicion.’* Meanwhile, ample
research confirms systemic racism in policing and a pernicious association between
Blackness and criminality that profoundly affects the policing of Black men in
particular.>!

The data showing racial disparities in policing have become so disturbingly
familiar that they need only an abridged restatement. Police stop Black drivers and
pedestrians at significantly higher rates than non-Black people.*? Having been
stopped, Black people are more likely to be searched and are more likely to receive
harsher punishment.>** During these disproportionate stops, interacting with police
is more dangerous for Black people than other groups.>** Police use lethal violence
more frequently in areas with higher African American and Latinx populations.3#®

1419, 1424 (2016); Hochman Bloom, Objective Enough, supra note 322, at 3—4; Harawa,
supra note 209, at 1534.

339. See Devon W. Carbado, From Stopping Black People to Killing Black People:
The Fourth Amendment Pathways to Police Violence, 105 CALIF. L. REv. 125, 151-62 (2017)
(exposing the vast discretion of police when conducting stops); Brandon Hasbrouck, The
Unconstitutional Police, 56 HARV. C.R.-C.L. L. REv. 239, 251 (2021) (arguing that the
Court’s Fourth Amendment jurisprudence “excuses” police racism and then “enshrines it
within the limits of constitutional protections”); Daniel S. Harawa, Lemonade: A Racial
Justice Reframing of the Roberts Court’s Criminal Jurisprudence, 110 CALIF. L. REV. 681,
694-96 (2022).

340. See Omavi Shukur, The Criminalization of Black Resistance to Capture and
Policing, 103 B.U. L. REv. 1, 27-28 (2023); David A. Sklansky, Traffic Stops, Minority
Motorists, and the Future of the Fourth Amendment, 1997 Sup. CT. REv. 271, 313-18.

341. See Elizabeth A. Gaynes, The Urban Criminal Justice System: Where Young
+ Black + Male = Probable Cause, 20 FORDHAM URB. L.J. 621, 622-24 (1993);
ELIZABETH HINTON, FROM THE WAR ON POVERTY TO THE WAR ON CRIME: THE MAKING OF
MASS  INCARCERATION IN  AMERICA 34  (Harv. Univ. Press, 2016);
KHALIL GIBRAN MUHAMMAD, THE CONDEMNATION OF BLACKNESS: RACE, CRIME, AND THE
MAKING OF MODERN URBAN AMERICA 271 (Harv. Univ. Press, 2010).

342. Radley Balko, There’s Overwhelming Evidence that the Criminal Justice
System Is  Racist. Here’s the Proof, WASH. PosT (June 10, 2020),
https://www.washingtonpost.com/graphics/2020/opinions/systemic-racism-police-evidence-
criminal-justice-system/ [https:/perma.cc/G56F-3ANW]; Pierson et al., supra note 163,
at 737 (collecting traffic stop data); Justin Nix et al., 4 Bird’s Eye View of Civilians Killed by
Police in 2015: Further Evidence of Implicit Bias, 16 CRIMINOLOGY & PUB. PoL’Y 309, 325—
26, 328-29 (2017).

343. Findings, STAN. OPEN POLICING PROJECT, https://openpolicing.stanford.edu
/findings/ [https://perma.cc/9DBH-MLHL] (last visited Jan. 2, 2026); GLENN R. SCHMITT,
Lourts REEDT & KEVIN BLACKWELL, U.S. SENT’G COMM’N, DEMOGRAPHIC DIFFERENCES IN
SENTENCING: AN UPDATE TO THE 2012 BOOKER REPORT 1 (2017).

344. See, e.g., Lynne Peeples, Brutality and Racial Bias: What the Data Say,
583 NATURE 22, 22 (2020); Hasbrouck, supra note 339, at 241; ALEXANDER, supra note 20,
at 135-212; MUHAMMAD, supra note 341, at 227-79; James Forman, Jr., Racial Critiques of
Mass Incarceration: Beyond the New Jim Crow, 87 N.Y.U. L. REv. 21, 46 (2012).

345. Upon analyzing 990 shooting incidents from the Washington Post’s National
Police Shooting Database, another study concluded that—even after controlling for variables
such as age, mental illness, crime severity, and jurisdiction size—Black individuals were
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Black Americans are more often stopped by police, viewed as posing a safety threat,
and subjected to the use of force.?*

This impact of race on police encounters is widely acknowledged.**” But
as discussed, new research has shown that decision-makers are more likely to infer
group collaboration in cases involving defendants of color, whereas they are more
likely to treat white defendants as individuals.’*® The biased misperception that
people of color found in groups are more likely to be friends or co-conspirators as
opposed to strangers thus compounds police reliance on a person’s suspicious
companions to justify a stop or search.’*’

C. Suspicion by Association Has an Outsized Impact on Young and Poor People
in Marginalized Communities

Police reliance on a person’s suspicious companions to justify intervention
foregrounds the significance of age and class because it disproportionately affects
young and poor people. Youth are more likely than adults to have police interactions
as they play in the streets, congregate in public spaces, hang out past curfew, drink
alcohol, and speak loudly.’*® As Professor Kristin Henning has explained, police
contact with adolescents in Black-majority communities is pervasive—young Black
males moving in crowds or “play fighting” are more likely than young white men,
young minority women, and older minority men to attract police attention and
experience verbal abuse, unwarranted stops, and other negative interactions.?!
Drawing upon extensive experience representing youth in criminal proceedings,
Henning concluded that Black youths congregating in public cannot escape
surveillance, even when they dress nicely or drive expensive cars.3>?

more than twice as likely as white individuals to have been unarmed when killed by police.
Nix et al., supra note 342, at 325-29. Other research shows that officers are more likely to
overestimate the threat they face in fatal shootings involving civilians of color. /d. at 329.

346. Rory Kramer & Brianna Remster, Stop, Frisk, and Assault? Racial Disparities
in Police Use of Force During Investigatory Stops, 52 LAW & SOC’Y REV. 960, 987 (2018)
(showing that Black civilians were more likely than white civilians to experience lethal force
even when police did not uncover any criminal behavior).

347. See, e.g., Scott E. Sundby, The Rugged Individual’s Guide to the
Fourth Amendment: How the Court’s Idealized Citizen Shapes, Influences, and Excludes the
Exercise of Constitutional Rights, 65 UCLA L. REv. 690, 725 (2018).

348. Cohen, Levinson & Hioki, supra note 218, at 108.

349. See supra Sections II.LA—C.

350. See Yolander G. Hurst, James Frank & Sandra Lee Browning, The Attitudes
of Juveniles Toward the Police: A Comparison of Black and White Youth, 23 POLICING 37,
3841 (2000) (discussing the fact that Black youth are more likely than white youth to have
family members who have been verbally or physically abused by police).

351. Ronald Weitzer & Rod K. Brunson, Strategic Responses to the Police Among
Inner-City Youth, 50 Socio. Q. 235, 235 (2009); Henning, supra note 143, at 59.

352. Henning, supra note 120, at 1541-42; see Rod K. Brunson & Jody Miller,
Gender, Race, and Urban Policing: The Experience of African American Youths,20 GENDER
& Soc’y 531, 535 (2006); Kristin Henning & Angela J. Davis, Opinion: How Policing Black
Boys Leads to the Conditioning of Black Men, NPR (May 23, 2017, at 12:41 ET),
https://www.npr.org/sections/codeswitch/2017/05/23/465997013/opinion-how-policing-
black-boys-leads-to-the-conditioning-of-black-men [https://perma.cc/BQE6-ZZG9].
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Youth are particularly susceptible to this type of police surveillance
because, as the Court and scholars have explained, youth spend substantial free time
with peers.’>3 While there is disagreement over the conclusion that teenagers are
particularly reckless when in groups,*** younger people certainly congregate more
frequently in public, so the erosion of the particularity requirement
disproportionately affects younger people.

The erosion of individualized suspicion also has class implications.
Low-income residents are deeply overrepresented in the criminal legal system.
People living at or below the poverty line comprise over half of the people who are
sentenced in the criminal system, and “over two-thirds of those in jail reported
incomes of less than $12,000 per year. In total, at least 80% of incarcerated
individuals are indigent.”*> Almost by definition, poor people will have smaller
homes, thus forcing more socialization to public spaces.

The split over whether areas immediately adjacent to apartments in
multifamily dwellings are “curtilage” has far-reaching Fourth Amendment
implications and illustrates this inequity.>® More than a quarter of households in the
United States occupy multiunit housing, and those are disproportionately composed
of people of color, immigrants, young people, poor people, and those who rent.5’
Advocates argue that denying that common spaces in multifamily housing constitute
“curtilage,” a label that raises the doctrinal protection from police, automatically
reduces Fourth Amendment protections in low-income, urban neighborhoods
predominately populated by people of color that are already more policed.>*
Research shows the effects of this intersection of race and class: police
disproportionately patrol public housing units based on the racial composition of the
complex, rather than on crime rates or other factors.’’ This doctrinal debate over

353. See Roper v. Simmons, 543 U.S. 551, 569 (2005) (“[J]Juveniles are more
vulnerable or susceptible to negative influences and . . . peer pressure.”).

354. Margo Gardner & Laurence Steinberg, Peer Influence on Risk Taking, Risk
Preference, and Risky Decision Making in Adolescence and Adulthood: An Experimental
Study, 41 DEVELOPMENTAL PSYCH. 625, 625-35 (2005); Elizabeth Cauffman & Laurence
Steinberg, (Im)maturity of Judgment in Adolescence: Why Adolescents May be Less Culpable
than Adults, 18 BEHAV. SCI. & L. 741, 74849 (2000).

355. Hinds, supra note 84, at 832; SANETA DEVUONO-POWELL ET AL., ELLA BAKER
CTR. FOR HUM. RTS., FORWARD TOGETHER & RSCH. ACTION DESIGN, WHO PAYS? THE TRUE
COST OF INCARCERATION ON FAMILIES 1, 11 (2015).

356. See Commonwealth v. Sorenson, 159 N.E.3d 750, 755-56 (Mass. App. Ct.
2020).

357. U.S. Census Bureau, Households and Families: 2019 American Community
Survey, https://tinyurl.com/censusdata-household [https://perma.cc/UFES5-299Z]; see United
States v. Whitaker, 820 F.3d 849, 854 (7th Cir. 2016) (holding that core “Fourth Amendment
protections” should not be “apportion[ed] . . . on grounds that correlate with income, race” or
other factors).

358. See Brief for the Charles Hamilton Houston Institute for Race and Justice et
al. as Amici Curiae Supporting Petitioner at 5-9, Sorenson v. Massachusetts, 142 S. Ct. 107
(2021) (denying cert.) (No. 20-1747), 2021 WL 3072878.

359. Jeffrey Fagan, Garth Davies & Adam Carlis, Race and Selective Enforcement
in Public Housing, 9 J. EMPIRICAL LEGAL STUD. 697, 698 (2012) (reporting results of a study
of New York City housing projects). The stories of Anthony Peters, Tyerail Massenburg,
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what constitutes “curtilage,” and some critiques of the racism and overbreadth of
gang statutes, illustrates why permitting police reliance on suspicion by association
in public spaces will disproportionately affect young people who live in multifamily
or smaller homes.>*

Undergirding this doctrinal harm to Fourth Amendment protection is the
fact that relying on suspicion by association to further justify police intervention
corrodes relationships and communities. It does so disproportionality in poor
communities, largely affecting adolescents of color. In these ways,
companion-based suspicion is an especially troubling erosion of doctrinal
requirement of particularity: one that disproportionately impacts young, poor people
of color. These intersecting communities are already disproportionately policed, and
further substitution of suspicion from their companions is unpalatable.

So how could we revive the particularized suspicion requirement
articulated in Ybarra and require individualized criminal suspicion before a police
intervention?

Just as the ubiquitous reliance by police and deferential courts on
“high-crime area” exists in tension with the concept of particularity, these modern
examples illustrate a problematic trend. In the parallel arena, several courts have
received a significant scholarly attack on the use and deference to “high-crime”
labels to justify police intervention.*! Likewise, trial judges and advocates should
name and challenge situations where police lacked individualized criminal
suspicion.*®?

One Third Circuit decision illustrated how providing precedent on
particularity resulted in vacating an officer’s suspicionless intervention. While
surveilling a particular area, police observed Alexander Navedo, about whom they
had no prior suspicion, looking at a gun that his friend took out to show him.3¢* The
lower court accepted police reliance on Navedo’s suspicious friend as sufficient.3¢4
When reversing, the appellate court relied entirely on Supreme Court precedent that
reasonable suspicion “must raise a suspicion that the particular individual being
stopped is engaged in wrongdoing.”*® Citing Cortez for the proposition that
particularized suspicion is the “central teaching of this Court’s Fourth Amendment

Anthony Knights, Pizarro Thomas, and Zahkuan Bailey-Sweeting cannot be divorced from
their settings in low-income neighborhoods.

360. Bell, supra note 40, at 650-51.

361. See Grunwald & Fagan, supra note 122, at 350-52; Tyler Rose Clemons, Blind
Injustice: The Supreme Court, Implicit Racial Bias, and the Racial Disparity in the Criminal
Justice System, 51 AM. CRIM. L. REV. 689, 707—-10 (2014) (explaining that officers’ reliance
on an individual’s “furtive movements” and presence in a “high crime area” are racially
applied).

362. See, e.g., Sizer v. State, 174 A.3d 326, 337-38 (Md. 2017) (finding the lack of
evidence linking the defendant or his group to the “nature of the crimes that led them to
conclude that the Village Center was a high crime area” relevant).

363. United States v. Navedo, 694 F.3d 463, 465-66 (3d Cir. 2012). The officer
testified that Navedo never touched or possessed the gun, and it never left in his friend’s
hands. /d. at 466—67.

364. Id. at 466.

365. Id. at 468 (quoting United States v. Cortez, 449 U.S. 411, 418 (1981)).
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jurisprudence,” the Third Circuit held that officers could not detain Navedo merely
because their suspicions justified a brief investigative stop of his friend.3¢

As in Navedo, advocates relying on precedent to insist on particularity of
suspicion could effectively halt cases of police overreach. Short of reimagining the
standards of probable cause and reasonable suspicion, insisting on individualized
suspicion at every turn is a first step. This effort could be less effective in a potential
case where suspicion about an individual comes entirely from surveillance of their
companion serving community supervision.*¢’

Challenging cases where police rely on suspicion by association to bolster
criminal suspicion for any stop, search, or frisk—and repeatedly relying on
foundational precedent—can build a record with trial courts and remind them of the
Court’s historic commitment to individualized suspicion. Trial judges who are
sympathetic to the requirement of particularity will suppress the evidence found in
violation of this principle. Systematic demands for particularity of suspicion
constitute one step towards rectifying these unwarranted police intrusions that
young, poor people of color disproportionately experience.

A second potential avenue involves turning to state or local legislative
bodies for regulations of investigation (stops, searches, and arrests). State
legislatures enjoy almost limitless authority to regulate policing.3®® Responding to
historic outcries over police misconduct, between 2020 and 2021, many state
legislatures took significant actions to constrain police behavior through
rulemaking.*’ This incidence of state legislation on policing revealed the broad
power that legislatures have to constrain policing. As Professor Jorge Camacho
explains, state efforts could impose constraints on policing through a variety of
mechanisms, including minimum suspicion standards for intervention, transparency
of reporting requirements, or outright prohibitions on problematic officer conduct.’”

366. Id. (quoting Terry v. Ohio, 392 U.S. 1, 21 n.18 (1968)).
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in video surveillance to generate “unique” or “different” suspicion-generating events scholars
are exploring, and courts have not addressed important questions about precisely when the
Fourth Amendment is implicated with predictive policing and constant surveillance. Yet one
could certainly move to dismiss a prosecution that was grounded in evidence recovered during
surveillance of a companion during their community supervision.

368. See Screws v. United States, 325 U.S. 91, 109 (1945). Recent scholarship
questions whether state legislatures craft public safety systems in response to the demands of
their electorate. See Miriam Seifter, Countermajoritarian Legislatures, 121 COLUM. L. REV.
1733, 1734 (2021) (explaining how state legislatures are often controlled by political
minorities who act counter to the majoritarian demands).

369. Steve Eder, Michael H. Keller & Blacki Migliozzi, As New Police Reform
Laws Sweep Across the U.S., Some Ask: Are They Enough?, N.Y. TIMES (Oct. 10, 2021),
https://www.nytimes.com/2021/04/18/us/police-reform-bills.html [https://perma.cc/Y8EZ-
UMXWT] (““People aren’t necessarily happy with the change they’re seeing, because the same
thing keeps happening,’ said Stevante Clark, whose brother Stephon was killed by the
Sacramento police in 2018.”).

370. Jorge X. Camacho, Toward Maximalist Regulation of Policing 17-22 (Jan. 12,
2026) (unpublished manuscript) (on file with author). Camacho concedes that there are
significant procedural limitations in constraining the police through state legislative efforts.
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Third, every case examined in this Article occurred in nonemergency
situations for police officers. These are not cases where law enforcement is
searching for a fleeing, violent felon or seeking to help a victim in distress. Even in
Thomas, officers were searching for a missing vehicle ten days after it was reported
missing, undermining the possibility that their actions reflected an emergency
situation.’”! Indeed, police officers’ inappropriate reliance on suspicion by
association mostly occurs in the context of ordinary policing. This suggests that
potential state legislative solutions are much more politically palatable. A legislature
could demand that during ordinary pedestrian policing, an officer make a quick
verbal note (into a body-worn camera (“BWC”) or other recording device) of the
individualized suspicion of the person the officer is approaching. When an officer
approaches a group of friends, such a regulation would require a brief articulation
(into the BWC) of the individualized criminal suspicion before a search and seizure.
This statutory requirement could be cabined in various ways, including by limiting
its application to proactive policing encounters, where officers are patrolling areas
perceived to have criminal activity, as opposed to officers responding to reports of
completed crimes.

All actors in our system—prosecutors, defense counsel, and trial judges—
have a responsibility to amplify the pervasive problem of associational suspicion
and why police reliance on a person’s companions is particularly problematic for
members of already marginalized communities. In doing so, we should revive
existing precedents that support particularity of suspicion contemplated by the
Fourth Amendment. We must also explore legislative avenues for changing this
practice, beginning in its most prominent, problematic, and fixable contexts.

CONCLUSION

An essential limiting principle for the Fourth Amendment’s probable-cause
and reasonable-suspicion inquiries requires police to have individualized suspicion
that the person searched or seized is the perpetrator of a suspected crime.>’? Yet over
time, as the Court has enabled erosion of the reasonable-suspicion standard and
interpreted the Fourth Amendment in a manner that facilitates racialized policing,’”
its commitment to individuality of suspicion has also been gravely inconsistent.

In each of the primary contexts explored in this Article, the attack on
individualized suspicion erodes Fourth Amendment protection unevenly—further
reducing the protection from police intrusion afforded to those living in highly
policed populations by effectively criminalizing association with suspicious
companions. This erosion of particularity serves to undermine relationships in
communities already burdened with dubious “high-crime” designations and
disproportionate levels of police interaction. There are significant reasons to be
particularly concerned with halting police and court reliance on suspicion by
association.

371. United States v. Thomas, 997 F.3d 603, 607 (5th Cir. 2021).

372. Ybarra v. Illinois, 444 U.S. 85, 91 (1979); Terry v. Ohio, 392 U.S. 1, 21
(1968).

373. See Hochman Bloom, Whack-a-Mole, supra note 45, at 1134-35.
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