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Delivering on a campaign promise to bring the administrative state to heel by 

making every executive branch employee fireable at will, the White House has issued 

executive orders and proposed regulations reducing the scope of the 150-year-old 

federal civil service law and eliminating union rights and whistleblower protections 

for federal employees. Invoking a radical conception of presidential power under 

Article II of the Constitution, they have summarily fired tens of thousands of civil 

servants without cause or process. This unprecedented consolidation of power in 

the White House contravenes 150 years of historical practice. Empirical studies of 

the effects of civil service protections show that laws promoting nonpartisan civil 

service tend to create higher quality and more efficient government services and to 

reduce corruption. Moreover, these executive actions are inconsistent with several 

federal statutes, as well as both Article II and the First Amendment to the 

Constitution. 
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INTRODUCTION 

The Trump Administration has, since January 20, 2025, fired career civil 

servants by the tens of thousands, a purge never before attempted in American 

history.1 It has unilaterally eliminated union rights and reneged on the labor 

contracts of nearly two-thirds of federal workers.2 In these and other actions, 

President Trump is delivering on a campaign promise to bring the government “to 

heel” by making “every executive branch employee fireable at will.”3 This 

politicization of the civil service has also extended to hiring, which, Vice President 

Vance advocated, should involve replacing fired civil servants “with our people.”4  

 
 1. CNN estimates the number fired to be more than 121,361 as of June 19. 

Annette Choi et al., Tracking Trump’s overhaul of the federal workforce, CNN: POLITICS 

(July 14, 2025, at 17:00 ET), https://www.cnn.com/politics/tracking-federal-workforce-

firings-dg/index.html [https://perma.cc/U76W-U72W]. 

 2. Exec. Order No. 14,251, 90 Fed. Reg. 14553 (Mar. 27, 2025) [hereinafter 

Executive Order 14,251]. As with many other executive actions described here, federal judges 

enjoined enforcement of this Executive Order. See, e.g., Nat’l Treasury Emps. Union v. 

Trump, 780 F. Supp. 3d 237, 269 (D.D.C. 2025); Am. Fed’n of Gov’t Emps. v. Trump, No. 

25-cv-03070, 2025 WL 1755442, at *15–16 (N.D. Cal. June 24, 2025). However, the circuit 

courts for the District of Columbia and the Ninth Circuit both stayed the injunctions. Nat’l 

Treasury Emps. Union v. Trump, No. 25-5157, 2025 WL 1441563, at *1 (D.C. Cir. May 16, 

2025) (per curiam); Am. Foreign Serv. Ass’n v. Trump, No. 25-5184, 2025 WL 1742853, at 

*1 (D.C. Cir. June 20, 2025) (per curiam); Am. Fed. Gov’t Emps. v. Trump, 148 F.4th 648, 

656 (9th Cir. 2025) (per curiam). 

 3. C-SPAN, Former President Trump in Florence, South Carolina, at 58:33–

58:47 (C-SPAN, Mar. 12, 2022), https://www.c-span.org/video/?518447-1/president-trump-

florence-south-carolina [https://perma.cc/F2N7-FWV7] (“We will pass critical reforms 

making every executive branch employee fireable—fireable—by the President of the United 

States. The deep state must and will be brought to heel.” (emphasis added)). 

 4. Andrew Prokop, J.D. Vance’s Radical Plan to Build a Government of Trump 

Loyalists, VOX (July 17, 2024, at 21:03 MST), https://www.vox.com/politics/361455/jd-

vance-trump-vice-president-rnc-speech [https://perma.cc/7ZA5-9EEM]. The plan to create a 

new civil service exemption for hiring in a proposed Schedule G is discussed below in Part I. 
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The Administration has justified its actions by referring to cost saving, 

efficiency, and federal employees being “accountable to the President.”5 There is 

little evidence yet of increased efficiency, and the extent of reduced costs is unclear 

but probably small.6 There is substantial evidence, however, that the mass firings 

and proposed exemptions from civil service protections are consolidating 

government power in the White House and defying the rule that government 

employment should be based on merit rather than political support for the party in 

power. The White House is using the firings to effectively repeal legislation without 

action by Congress and to eliminate regulations without the rulemaking processes 

prescribed by the Administrative Procedure Act (“APA”). It is also—as candidly 

admitted by Russell Vought, the head of the Office of Management and Budget 

(“OMB”) who effectively controls the Office of Personnel Management (“OPM”)—

about instilling fear and trauma in those employees who remain on the job.7 (Vought 

may be the only head of HR in history whose admitted goal is tormenting the 

workforce.) 

One ambition of this Article is to document this unprecedented 

consolidation of power over government within the White House. Ever since John 

Adams replaced George Washington, incoming administrations have generally not 

replaced most government workers, even when the presidency switched parties.8 

Since the Pendleton Act of 1883, statutes have embodied the principle that federal 

service below the Cabinet and high-level offices does not terminate with each 

election. The principle reflects the belief that Americans of all political views are 

best served if the federal workforce—other than the roughly 4,000 political 

appointees—are hired and promoted based on merit rather than affiliation with the 

party in the White House. Law and the norms of public service obligate federal 

employees to work with dedication and competence to implement all federal 

legislation and regulations, even where the laws reflect policy priorities of previous 

administrations, because laws remain in effect until they are repealed. 

Government employee job protections are an essential part of the legal 

architecture that makes federal legislation meaningful. Food, workplace safety, or 

transportation laws mean little if there are no food or OSHA inspectors or air traffic 

 
 5. See infra Part I. The quote is from section 1 of the 2025 Schedule P/C 

Executive Order, discussed infra p. 661. 

 6. Elizabeth Williamson, What Elon Musk Didn’t Budget for: Firing Workers 

Costs Money, Too, N.Y. TIMES (Apr. 24, 2025), https://www.nytimes.com/2025

/04/24/us/politics/musk-cuts.html [https://perma.cc/2TBJ-4DXT] (reporting independent 

budget analyses estimating that the costs of firing will cost taxpayers $135 billion in FY 2025, 

the cost of IRS staff departures will cost $8.5 billion in lost revenue in 2026 alone, and that 

neither estimate considers the cost of litigation over the firings). 

 7. Alice Herman, Russell Vought: Trump Appointee who wants Federal Workers 

To Be ‘in Trauma,’ THE GUARDIAN (Feb. 10, 2025), https://www.theguardian.com/us-

news/2025/feb/10/who-is-russell-vought-trump-office-of-management-and-budget 

[https://perma.cc/L7ZS-X3AZ]. 

 8. DAVID H. ROSENBLOOM, FEDERAL SERVICE AND THE CONSTITUTION: THE 

DEVELOPMENT OF THE PUBLIC EMPLOYMENT RELATIONSHIP 36 (Georgetown Univ. Press 

2014) (1971) (stating that between 1789 and 1829, “tenure in most of the civil service was de 

facto during good behavior,” although there were some exceptions during the Jefferson 

Administration). 
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controllers. For legislation or regulation to have an effect, it must be implemented, 

which requires government employees. The nonpartisan civil service, along with 

removal protections for government watchdogs and independent agency heads who 

ensure it remains nonpartisan, is necessary to ensure existing law remains until 

repealed, even when the White House switches parties. This is not just a matter of 

effective regulation; it is a matter of democratic government and the rule of law.9 

Bureaucracy is essential to government accountability, not a barrier; it is a bulwark 

of democracy, not an enemy. 

A second ambition of this Article is to bring to bear on these developments 

the scholarship in public administration and political science about the proper 

balance of political independence and political control in government 

employment.10 Empirical studies of the effect of the adoption of civil service 

protections in the United States and elsewhere show civil service protections tend to 

promote efficiency, productivity, and the quality of government services.11 

Third, this Article situates the ongoing elimination of civil service 

protections in the conservative legal movement’s broader effort to expand the power 

of the President. The constitutional vision of an all-powerful President goes against 

150 years of legal efforts to make civil servants independent of the party in power.12 

While the Supreme Court has embraced some constitutional limits on Congress’s 

ability to protect high-level appointees and administrative law judges from removal 

without cause, nothing in its Article II decisions authorizes such a huge expansion 

of White House authority over the civil service.13 Moreover, the effort to make 

loyalty to the President, his party, or his agenda a criterion for hiring, continued 

 
 9. As Professors Jody Freeman and Sharon Jacobs observed, firing civil servants 

is a form of deregulation. Jody Freeman & Sharon Jacobs, Structural Deregulation, 135 

HARV. L. REV. 585, 597 (2021) [hereinafter Freeman & Jacobs, Structural Deregulation]. My 

argument is that the current Administration has made firing civil servants the principal aspect 

of its deregulatory agenda. As Professors Freeman and Jacobs have recently noted, it is even 

more destructive than they foresaw. Jody Freeman & Sharon Jacobs, President Trump’s 

Campaign of ‘Structural Deregulation,’ LAWFARE (Feb. 12, 2025, at 10:40 MST), 

https://www.lawfaremedia.org/article/president-trump-s-campaign-of—structural-

deregulation [https://perma.cc/9XXX-7YVZ]. 

 10. A collection of essays exploring the achievements, failures, and possible future 

reforms of the 1978 reform to civil service is THE FUTURE OF MERIT: TWENTY YEARS AFTER 

THE CIVIL SERVICE REFORM ACT (James P. Pfiffner & Douglas A. Brook eds., 2000). 

 11. See infra Part III. 

 12. The Pendleton Act first adopted civil service protection in 1883. ch. 27, 22 

Stat. 403 (1883). It was replaced, as explained below, by the Civil Service Reform Act of 

1978, Pub. L. No. 95-454, 92 Stat. 1111 (1978), codified as amended in scattered sections of 

5 U.S.C. The Federal Service Labor-Management Relations Act also protects civil servants 

from removal without cause or for retaliation; it was enacted as Title VII of the Civil Service 

Reform Act of 1978 and is codified at 5 U.S.C. §§ 7101–7135. 

 13. Most recently, it stayed lower court decisions barring the removal of members 

of two independent agencies, thus calling into doubt the continuing vitality of Humphrey’s 

Executor v. United States, 295 U.S. 602 (1935). Trump v. Wilcox, 145 S. Ct. 1415, 1416 

(2025) (Kagan, J., dissenting); Seila L. LLC v. Consumer Fin. Pro. Bureau, 591 U.S. 197, 

238–239 (2020) (Thomas, J., concurring in part and dissenting in part). 
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employment, or advancement is contrary to the 1939 Hatch Act.14 It also contravenes 

well-settled First Amendment law. As recently as 25 years ago, the Supreme Court 

held that the First Amendment prohibits governments from hiring, promoting, or 

firing public employees, except the very highest level of political appointees, on the 

basis of their political affiliation.15 

My fourth and most personal ambition in writing this Article is to bear 

witness. The current attack on the nonpartisan civil service is unprecedented, but its 

nearest cousin was the Cold War loyalty-security programs that sought to purge 

leftists from federal employment. Then, as now, the arbitrary firings inflicted trauma 

on civil servants. My mother was one. To understand how the experiences of today’s 

civil servants echo those of the Red Scare, I finally brought myself to open the dusty 

suitcase containing her letters from that era. I had never managed to read them 

because the end of her story was too sad and loomed so large over my childhood. 

What she recounted in those daily letters to a friend is stunningly like what one can 

read on Reddit threads or wherever fired civil servants talk about their experiences 

today. 

After graduating from Berkeley at the end of World War II with a degree 

in international relations, she was thrilled to get a job in Washington, D.C., at a 

federal agency that valued her expertise in Soviet politics and facility with 

languages. A week before she was to depart for a two-year post in Berlin, her 

assignment was suddenly cancelled. Someone accused her of being a communist 

because she had been seen with Russian emigrés. Her accusers knew too little 

Russian history to know that the emigrés in Washington had fled the USSR after the 

1917 Russian Revolution precisely because they were not communists. In the Cold 

War hysteria, being a liberal Democrat who spoke Russian could render anyone 

suspect. She was given no semblance of due process. 

Her letters from before her firing described her excitement about her work. 

And then there was one full of shock and disbelief. Maybe the decision was a 

mistake and would be reversed. After a week, the tone of her letters turned to rage. 

The firing felt personal—a rejection of her and everything she had studied and 

worked to achieve. She struggled to find another job because her expertise could not 

be used in the private sector. Even the transferable knowledge was useless in an era 

when most companies would hire women only as secretaries. As her savings 

dwindled, she was forced to move in with friends. Finally, she abandoned her career, 

accepted my father’s offer of marriage, and became an unhappy wife and mother in 

a small college town. Eventually she found a teaching job, but she died young, never 

having overcome the feelings of loss, grief, and rejection. It is tragic that we are 

repeating the mistakes of the past.16 

 
 14. The Hatch Act, ch. 252, 53 Stat. 1147 (1939), codified at 5 U.S.C.  

§§ 7321–7326, prevents political discrimination against federal employees and prohibits 

certain partisan political activity by federal employees. 

 15. See infra Part IV. 

 16. As one physician observed, the firings of public health, healthcare, and 

scientific staff of federal agencies will inflict a toll on both the public and the civil servants. 

Benjamin D. Sommers, The Public Health Damage—and Personal Toll—of Federal Worker 
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My argument proceeds in four Parts. First, I describe the Trump 

Administration’s multipronged effort to radically reshape the federal civil service. 

Second, I illuminate the historical background to Congress’s enactment of laws 

creating rights to be hired and promoted based on merit. I examine the history of the 

civil service laws and the long practice of a nonpartisan, merit-based civil service; 

the results when we departed from it; and the long trend of increasing protections 

for government employees against arbitrary or discriminatory firings and mass 

layoffs. Third, I canvass evidence and theory on the benefits and costs of job 

protections for government employees. Finally, I explore and refute the 

Administration’s arguments about the constitutional and policy grounds for the 

notion that government service should be “at will,” focusing particularly on the 

inconsistency with the Civil Service Reform Act of 1978 (“CSRA”), the flawed 

interpretation of Article II, and the several Supreme Court cases on the First 

Amendment that stand against this effort. 

I. THE TRUMP ADMINISTRATION V. THE CIVIL SERVICE 

The current Administration has launched a wholesale attack on the 

principles of merit and nonpartisanship in U.S. federal employment. The 

restructuring of the executive branch and independent agencies can be seen as a 

multi-pronged overhaul (about five as of this writing).17 Many of the prongs overlap, 

so the account that follows is only loosely chronological. 

To understand the Administration’s radical multi-pronged overhaul of 

federal civilian employment, it helps to understand the various categories of federal 

employees that Congress created, based on 150 years of past practice, in the Civil 

Service Reform Act of 1978. As illustrated in the following chart, there are three 

main categories: the competitive service (the jobs subject to merit hiring and civil 
service protections), the senior executive service, and the excepted service (positions 

excluded from some or all civil service protections). 

 

Federal Worker Categories18 

Competitive Service Definition Examples 

All civil service positions 

in the executive branch 

with some exceptions. In 

the competitive services, 

Administrative/clerical 

positions; scientists; 

natural resource 

managers; information 

 
Layoffs, JAMA FORUM (May 22, 2025), https://jamanetwork.com/journals/jama-health-

forum/fullarticle/2834686 [https://perma.cc/CT5A-3WTW]. 

 17. Most of the Administration’s actions described below are the subject of 

ongoing litigation. A number of organizations are maintaining comprehensive and publicly 

accessible litigation trackers. See, e.g., Litigation Tracker: Legal Challenges to Trump 

Administration Actions, JUST SECURITY (Aug. 12, 2025), https://www.justsecurity.org/1070

87/tracker-litigation-legal-challenges-trump-administration/ [https://perma.cc/4HL5-97DA]. 

 18. The jobs in federal service in each category are explained on the government’s 

USA Jobs site. Entering Federal Service, USAJOBS, https://help.usajobs.gov/working-in-

government/service/ [https://perma.cc/9Y5Y-3R6B] (last visited Sep. 12, 2025). 
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individuals must go 

through a competitive 

hiring process before 

being appointed, which is 

open to all applicants.19  

technology and 

cybersecurity; 

accountants; 

economists; data 

analysts; engineers. 

Senior Executive Service 

(“SES”) 

SES members are 

experienced leaders who 

occupy roles just below 

top-level presidential 

appointees. They make up 

0.5% of the federal 

workforce. As defined in 

statute, SES positions are 

generally managerial or 

supervisory positions that 

are classified above the 

GS-15 grade (or certain 

equivalent positions) and 

need not be appointed by 

the President and 

confirmed by the 

Senate.20 

Deputy directors, 

executive directors, 

and directors of 

offices within agencies 

and departments.21 

Excepted Service Appointments in the 

excepted service are civil 

service appointments that 

do not confer competitive 

status. Positions in this 

category may be 

designated by statute or 

by OPM and are not 

subject to competitive 

examination. Positions in 

the excepted service are 

categorized into four 

schedules.22  

See below. 

 

 

 

 
 19. JON O. SHIMABUKURO & JENNIFER A. STAMAN, CONG. RSCH. SERV., R45635, 

CATEGORIES OF FEDERAL CIVIL SERVICE EMPLOYMENT: A SNAPSHOT 2 (Mar. 26, 2019). 

 20. Id. at 6. 

 21. Senior Executives, USAJOBS, https://help.usajobs.gov/working-in-governm

ent/unique-hiring-paths/senior-executive-service [https://perma.cc/9C36-3PC9] (last visited 

Sep. 5, 2025). 

 22. SHIMABUKURO & STAMAN, supra note 19, at 4. 
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Excepted Service Schedules 

Schedule Definition Examples 

A Positions other than 

those of a confidential or 

policy-determining 

character for which it is 

not practicable to 

examine shall be listed 

in Schedule A.23 

Attorneys; positions in 

remote locations; 

positions for which there 

is a critical hiring need; 

positions requiring 

temporary or 

intermittent employment 

of professional, 

scientific, or technical 

experts for consultation 

purposes.24 

B Positions other than 

those of confidential or 

policy-determining 

character for which it is 

not practicable to hold a 

competitive 

examination.25 

Special executive 

development positions.26 

C Positions of a 

confidential or policy-

determining character.27 

Political appointees. 

D Positions other than 

those of a confidential or 

policy-determining 

character for which the 

competitive service 

requirements make 

impracticable the 

adequate recruitment of 

sufficient numbers of 

students attending 

qualifying educational 

institutions or 

individuals who have 

recently completed 

Internship Program, 

Recent Graduates 

Program, Presidential 

Management Fellows 

Program.29 

 
 23. 5 C.F.R. § 213.3101 (1997). 

 24. 5 C.F.R. § 213.3102 (1982). 

 25. 5 C.F.R. § 213.3201 (1988). 

 26. 5 C.F.R. § 213.3202 (1982). 

 27. 5 C.F.R. § 213.3301 (2024). 

 29. 5 C.F.R. § 213.3402 (2012). 
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qualifying educational 

programs.28 

E Positions of 

administrative law judge 

appointed under 

5 U.S.C. § 3105.30 

Administrative law 

judges.31 

 

A. Prong One: Consolidation of Power Over the Civil Service in the White House 

On Inauguration Day, President Trump issued an Executive Order and a 

related memorandum gutting the civil service protections of a huge swath of the 

civilian workforce. The Executive Order proposed to create a new category of 

policy-involved employees (“Schedule P/C”) to allow the President to remove an 

indeterminate number of positions from civil service protections by redesignating 

them as policymaking jobs comparable to those held by political appointees and 

therefore removable without constraint.32 The memorandum stripped civil service 

protections from career senior executives, a category of high-level civil servants 

created in the CSRA to serve as a bridge between political appointees and lower-

level civil servants. The memo announced that henceforth, career executives “serve 

at the pleasure of the President,” notwithstanding the removal protections Congress 

conferred upon them.33 The Executive Order was followed in April 2025 by the 

issuance of a proposed rule to create Schedule P/C.34 

The Schedule P/C Executive Order and Proposed Rule seek to strip civil 

service protections from all positions “of a confidential, policy-determining, 

policymaking, or policy-advocating character.”35 In particular, the Proposed Rule 

envisions that affected positions would still be filled based on merit but that 

employees could be removed from such positions without cause and without right 

of appeal. In other words, most federal civilian employment will be “at will,” 

meaning employees can be fired, demoted, or transferred without cause or for any 

reason not affirmatively prohibited by some other law (although, as noted below, 

which other laws would protect civil servants remains unclear). Positions to be 

excluded from civil service protection include not only those involved in 

development of policy, but also those with authority to view or circulate proposed 

regulations or agency guidance; those who supervise any policymaking employees; 

 
 28. 5 C.F.R. § 213.2401 (2012). 

 30. 5 C.F.R. § 6.2 (2021). 

 31. 5 C.F.R. § 6.2 (2021). 

 32. Exec. Order No. 14,171, 90 Fed. Reg. 8625 (Jan. 20, 2025) [hereinafter 

Executive Order 14,171]. 

 33. Restoring Accountability for Career Senior Executives, 90 Fed. Reg. 8481 

(Jan. 20, 2025) [hereinafter Restoring Accountability]. 

 34. Improving Performance, Accountability, and Responsiveness in the Civil 

Service, 90 Fed. Reg. 17182 (proposed Apr. 23, 2025) [hereinafter Schedule P/C Proposed 

Rule or Proposed Rule]. The differences between Executive Order 14,171 and the Schedule 

P/C Proposed Rule are sufficiently slight that I discuss them interchangeably here. 

 35. Restoring Accountability, supra note 33; Schedule P/C Proposed Rule, supra 

note 34. 
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those who bargain collectively with government employee unions; lawyers; and, 

most broadly, any position that the Director of OPM deems appropriate for 

exception.36 

The chief proponent of Schedule P/C said it would affect 2%–4% of the 

federal civilian workforce of more than 2.27 million,37 or 45,000 to 90,000 

workers.38 But when OMB proposed to reclassify its workforce in late 2020 pursuant 

to a similar Executive Order that would have created a similar excepted category 

known as Schedule F, it proposed to strip civil service protections from 60% of its 

staff.39 Moreover, the Schedule P/C Executive Order directs the Director of OPM to 

consult with the Executive Office of the President and then to issue guidance about 

additional categories of positions to include in the excepted Policy/Career Schedule, 

thus paving the way for the civil service to be narrowed further.40 

 
 36. Executive Order 14,171, supra note 32. OPM guidance issued on January 27 

defined the positions to be excluded from civil service very broadly. Memorandum from 

Charles Ezell to Heads and Acting Heads of Departments and Agencies on Guidance on 

Implementing President Trump’s Executive Order titled “Restoring Accountability to Policy-

Influencing Positions Within the Federal Workforce” (Jan. 27, 2025), available at 

https://www.opm.gov/media/sqfnpy4n/opm-memorandum-re-schedule-policy-career-

guidance-01-27-25-final-2.pdf [https://perma.cc/8K4X-QF8H]. 

 37. BEN LEUBSDORF & CAROL WILSON, CONG. RES. SERV., R47716, CURRENT 

FEDERAL CIVILIAN EMPLOYMENT BY STATE AND CONGRESSIONAL DISTRICT 2–3 (Dec. 20, 

2024). 

 38. James Sherk, Biden Administration Proposal Insulates the Bureaucracy from 

Accountability, Issue Brief, CTR. FOR AM. FREEDOM, Sept. 20, 2023, at 4 [hereinafter Sherk, 

Biden Administration Accountability]. The Federal Office of Personnel Management 

estimated the Executive Branch non-uniformed workforce at 2,278,730 people as of March 

2024. Federal Workforce Data, U.S. OFF. OF PERS. MGMT., 

https://www.fedscope.opm.gov/ibmcognos/bi/v1/disp?b_action=powerPlayService&m_enc

oding=UTF-

8&BZ=1AAABloezbK942n1Oy26DMBD8GS9pD43Wix3gwMHYoCA1kAbuFSVOGpV

HRLjk7yvgkLaHzmil0eyMNE6Rr4syP8SpCW9jP9jUPAHRRW2EFwXa9zZSChWYwBN

_RHqjpQw8LjQQPTtTN1YHvd2rchsCJXXfjbYbgZJT3xztADICgV3VWnDNal%7EVX9

XZ3t7j9tr099Z24wqkAUquy_d3%7EJECwhcg3FVD%7EQmEhCSmomMKvdZ5lsW6TP

MsU7s4%7ELfkRG%7EhCZFxROQcGWPIJDJCNpExdbZdfQdCoCMQqqYBDF77uhovff

fHZkA_kItAlgN9AAWLwR8GmwHkTvEf4DNntYyZb5mw4Bu1lGbM 

[https://perma.cc/H6DW-VQNH]; see Drew DeSilver, What the Data Say About Federal 

Workers, PEW RSH. CTR. (Jan 7, 2025), https://www.pewresearch.org/short-

reads/2025/01/07/what-the-data-says-about-federal-workers/ [https://perma.cc/V9BZ-

V9BL]. 

 39. U.S. GOV’T ACCOUNTABILITY OFF., GAO-22-105504, CIVIL SERVICE: AGENCY 

RESPONSES AND PERSPECTIVES ON FORMER EXECUTIVE ORDER TO CREATE A NEW SCHEDULE F 

CATEGORY FOR FEDERAL POSITIONS 13–14 (2022). 

 40. To avoid a First Amendment challenge, the Schedule P/C Executive Order 

contains a provision absent from the 2020 version. It states that:  

Employees in or applicants for Schedule Policy/Career positions are not 

required to personally or politically support the current President or the 

policies of the current administration. They are required to faithfully 

implement administration policies to the best of their ability, consistent 

with their constitutional oath and the vesting of executive authority solely 

in the President. Failure to do so is grounds for dismissal.  
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Although the Schedule P/C Executive Order directs each agency head to 

“expeditiously petition the Federal Labor Relations Authority [(“FLRA”)] to 

determine whether any Schedule P/C position must be excluded from a collective 

bargaining unit,”41 the White House decided not to wait for that process to happen. 

In March, the Administration consolidated ultimate power over any and every firing 

or promotion decision in the Director of OPM.42 The same month, the 

Administration issued an Executive Order entitled “Exclusions from Federal Labor-

Management Relations Programs” (“Labor Executive Order”) eliminating collective 

bargaining rights and rescinding labor agreements for an estimated 75% of the 

union-represented federal workforce.43 As discussed below, these Executive Orders 

are inconsistent with the statutorily enumerated OPM responsibilities and the 

CSRA.44 

The Administration’s handling of employees whom it deems insufficiently 

loyal suggests that it intends to use the Schedule P/C exclusions from civil service 

protections to conduct ideological purges. In January, political officials at the 

National Security Council (“NSC”) interrogated civil servants working at NSC 

about whether they voted for or contributed to Trump and examined their social 

media to determine whether they support him; the examination was justified by an 

asserted need to have the entire agency be “100% aligned with the President’s 

agenda.”45 They dismissed a large number on January 24, 2025 and in May of 2025 

put 100 more NSC staff members on administrative leave.46 The NSC may be a 

particularly sensitive agency for Trump, as it was two NSC civil servants who blew 

the whistle on Trump’s 2019 efforts to pressure Ukraine to provide information to 

undermine Biden, which led to Trump’s first impeachment.47 

The ideological purge continued when the Justice Department fired career 

civil service DOJ lawyers because of their work with Special Counsel Jack Smith, 

whom the prior Attorney General appointed to investigate the efforts to overturn the 

 
Executive Order 14,171, supra note 32, at § 3(f)(ii). 

 41. See Ezell, supra note 36. 

 42. Strengthening the Suitability and Fitness of the Federal Workforce, 90 Fed. 

Reg. 13683, 13683 (Mar. 20, 2025). 

 43. Executive Order 14,251, supra note 2, at 14553.  

 44. 5 U.S.C. § 1103 (enumerating responsibilities and powers of Director of 

OPM). 

 45. Aamer Madhani & Zeke Miller, Incoming Trump Team Questioning Civil 

Servants at National Security Council About Their Loyalty, L.A. TIMES (Jan. 13, 2025, at 

10:17 PT), https://www.latimes.com/world-nation/story/2025-01-13/incoming-trump-team-

questioning-civil-servants-at-national-security-council-about-their-loyalty 

[https://perma.cc/8F7G-KKPV]. 

 46. Hadas Gold & Rene Marsh, Elon Musk Publicized the Names of Government 

Employees He Wants to Cut. It’s Terrifying Federal Workers, CNN (Nov. 27, 2024, at 11:38 

EST), https://www.cnn.com/2024/11/27/business/elon-musk-government-employees-targets 

[https://perma.cc/4VZ6-F7NR]; Kylie Atwood, Kit Maher & Alex Marquardt, More than 100 

National Security Council Staffers Put on Administrative Leave, CNN (May 23, 2025, at 

18:09 EDT), https://edition.cnn.com/2025/05/23/politics/national-security-council-

administrative-leave-trump [https://perma.cc/HY8T-AGHQ]. 

 47. Madhani & Miller, supra note 45. 
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2020 election and the January 6 violent assault on the Capitol.48 In an ominous 

“Notice of Removal from Federal Service,” the new acting Attorney General 

asserted an unqualified Article II power to fire, without notice and with immediate 

effect, civil servants who worked on an investigation authorized by the previous 

Attorney General and by federal courts that had issued search warrants.49 The 

asserted basis for the firings was that the work on the investigation meant the new 

DOJ leadership could not “trust” them to “assist in implementing the President’s 

agenda faithfully.”50 Shortly thereafter, DOJ fired career lawyer Erez Reuveni for 

truthfully admitting, in response to a question from a federal district judge and while 

arguing for the United States, that a deportation of a person who was protected 

against removal by a judicial order had been an administrative error.51 And DOJ 

fired his supervisor, another career lawyer, as well.52 

Building on its efforts to exert political control over the entire federal 

service, the Administration issued another Executive Order in July proposing a new 

Schedule G to create an additional class of executive branch employees based on 

their political loyalty to the Trump agenda.53 Schedule G will be an additional 

category of political appointees beyond the 4,000 political appointments 

encompassed by Senate-confirmed officers, SES, and Schedule C appointees.54 

Unlike Schedule C appointees, who are hired based on merit, have career positions, 

and are not generally expected to leave when a new President takes office, Schedule 

G positions are noncareer, are not hired based on merit but rather based on political 

views, and will therefore be the lower-level analogs to the political appointees who 

leave office when the President does.55 Like Schedule C appointees, Schedule G 

positions are noncareer, are not hired based on merit but rather based on political 

 
 48. Glenn Thrush, Devlin Barrett & Adam Goldman, Justice Dept. Fires 

Prosecutors Who Worked on Trump Investigations, N.Y. TIMES (Jan. 27, 2025), 

https://www.nytimes.com/2025/01/27/us/politics/justice-department-firings-trump-jack-

smith.html [https://perma.cc/5BLX-H4MD]. 

 49. Id. For a copy of the dismissal letter see Hannah Rabinowitz, Katelyn Polantz 

& Paula Reid, Trump Justice Department Fires Officials Who Investigated Trump and 

Launches ‘Special Project’ into January 6 Cases, CNN (Jan. 27, 2025, at 17:03 EST), 

https://www.cnn.com/2025/01/27/politics/trump-special-project-january-6-

prosecutors/index.html [https://perma.cc/C6AJ-GK37]. 

 50. Rabinowitz, Polantz & Reid, supra note 49.  

 51. Sadie Gurman, He Represented Contentious Immigration Cases for the 

Government. His Candor Lost Him His Job, WALL ST. J. (Apr. 15, 2025, at 9:00 ET), 

https://www.wsj.com/us-news/law/this-lawyer-defended-republicans-and-democrats-his-

candor-cost-him-his-job-b3515a38 [https://perma.cc/9P2K-LER9]. 

 52. Id. 

 53. Exec. Order No. 14,317, 90 Fed. Reg. 34753 (July 17, 2025). 

 54. Drew Friedman, Trump’s ‘Schedule G’ Broadens Scope for Agencies to Hire 

Political Appointees, FED. NEWS NETWORK (July 18, 2025, at 19:13 MST), 

https://federalnewsnetwork.com/workforce/2025/07/trumps-schedule-g-broadens-scope-for-

agencies-to-hire-political-appointees/ [https://perma.cc/JQ3H-548H]. 

 55. Fact Sheet: President Donald J. Trump Creates New Classification of Federal 

Employee to Help Serve the American People, THE WHITE HOUSE (July 17, 2025), 

https://www.whitehouse.gov/fact-sheets/2025/07/fact-sheet-president-donald-j-trump-

creates-new-classification-of-federal-employee-to-help-serve-the-american-people/ 

[https://perma.cc/8EXE-JNJN]. 
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views, and will therefore be the lower-level analogs to the political appointees who 

leave office when the President does.56 

As these and other assaults on the nonpartisan civil service mounted, the 

unions that represent federal employees filed numerous suits seeking injunctions 

against the firings and other new rules. The Administration responded by issuing an 

Executive Order stripping collective bargaining rights from employees of over 40 

cabinet departments, agencies, and subdivisions, including all or almost all 

employees working for the Departments of State, Defense, Treasury, Veterans 

Affairs, Justice, Homeland Security, Energy, and Interior, and substantial numbers 

of employees of the Department of Agriculture.57 The Executive Order also ended 

collective bargaining rights for employees of numerous independent agencies, 

including the Social Security Administration, FEMA, EPA, Nuclear Regulatory 

Commission, National Science Foundation, FCC, and the General Services 

Administration.58 The legal basis for the Executive Order is a provision of the federal 

sector labor law that authorizes the President to exclude from collective bargaining 

those agencies whose “primary function” is “intelligence, counterintelligence, 

investigative, or national security work” if the President determines that collective 

bargaining rights “cannot be applied to that agency or subdivision in a manner 

consistent with national security requirements and considerations.”59 

The Fact Sheet explaining the Executive Order undermines the contention 

that eliminating union rights is necessary to protect national security. In the first 

place, it candidly admits that “[c]ertain federal unions have declared war on 

President Trump’s agenda” and that he “will not tolerate” union “obstruction.”60 To 

be fair, the Fact Sheet also asserts that the affected agencies and divisions have 

 
 56. The OPM memo on Schedule G makes clear that White House approval is 

required for all Schedule G appointments. Memorandum from Scott Kupor to Heads and 

Acting Heads of Departments and Agencies on Guidance on Executive Order Creating 

Schedule G in the Excepted Service (July 29, 2025), https://chcoc.gov/sites/

default/files/OPM%20Memo%20Guidance%20on%20Executive%20Order%20Creating%2

0Schedule%20G%20in%20the%20Excepted%20Service%207-29-2025.pdf 

[https://perma.cc/8U3D-PCAU]. 

 57. Executive Order 14,251, supra note 2. 

 58. Id. The government had summarily rescinded the labor contract and collective 

bargaining rights for TSA employees three weeks before eliminating them for most other 

civilian workers. DHS Ends Collective Bargaining for TSA’s Transportation Security 

Officers, Enhancing Safety, Efficiency, and Organizational Agility, TRANSP. SEC. ADMIN. 

(Mar. 7, 2025), https://www.tsa.gov/news/press/releases/2025/03/07/dhs-ends-collective-

bargaining-for-tsas-transportation-security [https://perma.cc/MT9Q-GHGX]. 

 59. 5 U.S.C. § 7103(b)(1). The Executive Order also cited a provision of the Civil 

Service Reform Act excluding from job rights the FBI, CIA, and National Security Agency 

and that authorizes the President to exclude other agencies “the principal function of which 

is the conduct of foreign intelligence or counterintelligence activities.” 5 U.S.C 

§ 2302(a)(2)(C). 

 60. Fact Sheet: President Donald J. Trump Exempts Agencies with National 

Security Missions from Federal Collective Bargaining Requirements, THE WHITE HOUSE 

(Mar. 27, 2025), https://www.whitehouse.gov/fact-sheets/2025/03/fact-sheet-president-

donald-j-trump-exempts-agencies-with-national-security-missions-from-federal-collective-

bargaining-requirements/ [https://perma.cc/TA7D-3GJP]. 
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“national security missions ” and that collective bargaining “jeopardize[s]” the 

President’s “ability to manage agencies with vital national security missions.”61 

However, because the Executive Order specifically preserves collective bargaining 

rights for “agency police officers, security guards, or firefighters, and U.S. 

Marshals,” its national security bona fides are doubtful. It is puzzling (to say the 

least) that police officers and U.S. Marshals—whose jobs directly involve 

security—did not lose their bargaining rights. (The likely explanation is that the 

unions representing them have been political supporters of President Trump.) 

B. Prong Two: The Department of Government Efficiency 

It quickly became clear after January 20 that the White House did not 

intend to wait for the adoption of carve-outs from the civil service protections. 

Rather, the Administration simply fired tens of thousands of civil servants, 

regardless of current civil service rules and other statutory protections. 

This second prong of the attack on the civil service began with the early 

actions of the Department of Government Efficiency (“DOGE”), headed by Elon 

Musk. DOGE was created by an Executive Order that renamed the United States 

Digital Service, an entity created in 2014 to improve agency digital and technology 

services.62 The Executive Order moved the renamed U.S. Digital Service, now 

DOGE, from OMB to the White House, thus exempting it from open records laws. 

It directed all agency heads to establish “a DOGE Team” within their agency 

consisting of “one DOGE Team Lead, one engineer, one human resources specialist, 

and one attorney.”63 DOGE would be headed by an administrator who would report 

to the White House Chief of Staff. Elon Musk (the world’s richest man and the 

principal donor to the Trump campaign) became the de facto head of DOGE, 

working as an unpaid “Special Government Employee,” a job limited to 130 days.64 

Although DOGE’s announced purpose was to “promote inter-operability 

between agency networks and systems, ensure data integrity, and facilitate 

responsible data collection and synchronization,” it quickly assumed control of 

restructuring the entire federal workforce and canceling government contracts.65 

 
 61. Id. 

 62. Exec. Order No. 14,158, 90 Fed. Reg. 8441, 8441 (Jan. 20, 2025). 

 63. Id. 

 64. Kaitlan Collins & Tierney Sneed, Elon Musk Is Serving as ‘Special 

Government Employee,’ White House Says, CNN: POL. (Feb. 3, 2025, at 20:12 EST), 

https://www.cnn.com/2025/02/03/politics/musk-government-employee/index.html 

[https://perma.cc/C4LE-YJ2X]; JUST. MGMT. DIV., Summary of Government Ethics Rules for 

Special Government Employees, JUST. MGMT. DIV. (Nov. 13, 20), https://www.justice.gov

/jmd/ethics/summary-government-ethics-rules-special-government-employees [https://perm

a.cc/KAN7-8TTF]. The government has disputed in court whether Musk is the head of 

DOGE, although President Trump has repeatedly said so, including in a March 4 speech to a 

joint session of Congress. Doe v. Musk, 771 F. Supp. 3d 637, 650 (D. Md. 2025) (quoting the 

President as saying that “I have created the brand new Department of Government Efficiency. 

DOGE. Perhaps you’ve heard of it. Which is headed by Elon Musk, who is in the gallery 

tonight.”). 

 65. David A. Fahrenthold et al., DOGE Quietly Deletes the 5 Biggest Spending 

Cuts It Celebrated Last Week, N.Y. TIMES (Feb. 25, 2025), 
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Numerous public interest organizations, public employee unions, states, and others 

sued, arguing that DOGE’s structure, staff, leadership, and efforts to access 

government payment systems and sensitive personal information about millions of 

people violate several federal statutes and Article II.66 

DOGE announced its first step in purging the civil service in a memo that 

notified all federal workers that they faced a “fork in the road”: quit immediately 

and take seven months’ severance or face “enhanced standards of suitability” and 

the possibility of being fired under plans to downsize or eliminate agencies.67 

Litigation and doubts about whether the severance agreement gave any enforceable 

rights to employees may have contributed to the relatively small number of 

employees who resigned.68 

Another Executive Order quickly followed, announced in an unusual Oval 

Office press conference conducted mainly by Elon Musk.69 It directed the federal 

OMB to require agencies make all future hires “in consultation with” DOGE, to hire 

no more than one employee for every four employees who depart, and “to initiate 

 
https://www.nytimes.com/2025/02/25/upshot/doge-spending-cuts-changed.html 

[https://perma.cc/4FA4-FPRQ]. 

 66. Several of the cases were consolidated under Public Citizen, Inc. v. Trump, 

No. 1:25-cv-00164 (D.D.C. filed Jan. 20, 2025). Others include New Mexico v. Musk, No. 25-

cv-00429, 2025 WL 1502747 (D.D.C. May 27, 2025). A judge held that, under the Supreme 

Court’s decisions interpreting the Appointments Clause of Article II, Musk exercises so much 

power that his appointment requires Senate confirmation. Musk, 771 F. Supp. 3d at 684. The 

White House has apparently ignored this judgment. Among the statutes that the courts cited 

in finding (preliminarily) that DOGE’s structure and activities violated are the Federal 

Advisory Committee Act, which prohibits delegation of government decision-making to 

private citizens without public access, the Freedom of Information Act, and the Privacy Act. 

The Article II violation is that Musk’s appointment did not follow Article II requirements for 

appointing government officials. 

 67. The memo excepted those in immigration enforcement, national security, or 

the postal service. Original Email to Employees, U.S. OFF. OF PERS. MGMT. (Jan 28, 2025), 

https://www.opm.gov/about-us/fork/original-email-to-employees/ [https://perma.cc/E2VZ-

NFFB]; Lauren Berg, Trump Tells Federal Workers They’re Welcome to Resign, LAW360 

(Jan. 29, 2025, at 00:02 EST), https://www.law360.com/employment/articles/2290232?

nl_pk=55fe735e-c904-46fb-bf39-2466f76f6f11&utm_source=newsletter&utm_medium

=email&utm_campaign=employment&utm_content=2025-01-29&read_main=1&nlsidx

=0&nlaidx=0 [https://perma.cc/6ZGP-M3D7]. 

 68. OPM reported that 75,000 workers accepted the deferred resignation offer, 

which is less than 3% of eligible employees. News reports suggest most of those were either 

at retirement age or workers with disabilities who may have concluded they would be fired 

because they were unable to work in person and feared being fired under the Executive Order 

eliminating remote work. Memorandum on Return to In-Person Work, 90 Fed. Reg. 8251 

(Jan. 20, 2025). In an ordinary year, roughly 6% of the federal civilian workforce resigns, 

thus the Fork in the Road Initiative apparently failed to produce more than the usual amount 

of attrition. Cross Conrad, The Fork in the Road, THE REGUL. REV. (Feb. 25, 2025), 

https://www.theregreview.org/2025/02/25/conrad-the-fork-in-the-road/ 

[https://perma.cc/A5CP-KEME]. 

 69. Exec. Order No. 14,210, 90 Fed. Reg. 9669 (Feb. 11, 2025) [hereinafter 

Workforce Optimization Executive Order]. 
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large-scale reductions in force” for all employees “who are not typically designated 

as essential” during government shutdowns.70 

Shortly thereafter, Elon Musk issued a directive on a Saturday on X (but 

not through official email), instructing civil servants to summarize their 

accomplishments for the prior workweek. The directive warned that failure to do so 

would be deemed a resignation. OPM then sent all government employees an email 

with “What did you do last week?” in the subject matter line. Some agency heads—

including those of the FBI, DOJ, State Department, and Defense Department—

instructed workers not to respond, perhaps because of the risk of revealing 

confidential information and/or because the agencies insisted on their right to 

manage their workforce.71 Before the program petered out after Elon Musk left 

DOGE in May, over a million federal employees across government sent their 

weekly emails to OPM reporting their activities for the previous week in five bullet 

points.72 Some speculated that the emails, which went to a generic OPM email 

account that skeptics believed was not being monitored, were being analyzed by AI 

to determine whether the individual, the agency, or some subset of it should be 

targeted for elimination. Some employees crafted their bullet points to render them 

useless or to tweak DOGE and OPM, describing their work in very general terms 

(including “enforcing the statute this agency is charged with enforcing,” or “drafting 

last week’s bullet point email”).73 

C. Prong Three: Firing Probationary Employees 

Thereafter, DOGE barraged employees and agencies with mandates. One 

directed agencies to lay off all probationary employees (those with less than one or 

two years in their position).74 Although the majority of the 200,000 employees in 

probationary status at the time were hired during the Biden Administration, which 

raised the suspicion that the mass purge was aimed at those sympathetic to 

Democrats, many had long government service, including in the armed forces, and 

were deemed probationary only because they transferred from other federal 

positions. Over 130,000 federal employees were pushed out in a mix of firings and 

 
 70. Id. 

 71. Kate Conger, Eileen Sullivan & Christina Jewett, Musk Says Government 

Workers Must Detail Their Workweek or Lose Their Jobs, N.Y. TIMES (Feb. 24, 2025), 

https://www.nytimes.com/2025/02/22/us/politics/elon-musk-email-federal-employees.html 

[https://perma.cc/6BUE-4V3P]; Jeff Stein et al., Musk Fights Back as Some Trump Aides 

Resist Intensifying DOGE Push, WASH. POST (Feb. 25, 2025), https://www.washingtonpost

.com/business/2025/02/25/elon-musk-doge-trump-administration-workers/ [https://perma.c

c/89P6-VLPT]. 

 72. See Why Are We Writing 5 Bullets?, WE THE BUILDERS (Mar. 14, 2025), 

https://www.wethebuilders.org/posts/why-are-we-writing-5-bullets [https://perma.cc/GB8B-

HDGM]. 

 73. Interview with an employee of an independent agency, in Los Angeles, 

California. (Mar. 19, 2025). 

 74. See Am. Fed’n Gov’t Emps., AFL-CIO v. U.S. Off. of Pers. Mgmt., 771 F. 

Supp. 3d 1127, 1137 (N.D. Cal. 2025) (holding that court has subject matter jurisdiction over 

union claims challenging mass layoffs of probationary employees in litigation in which court 

preliminarily enjoined layoffs, overturning court’s own prior ruling that such claims could be 

brought only in Merit Systems Protection Board (“MSPB”) or FLRA). 
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resignations.75 Some had to be quickly rehired when their expertise proved crucial 

to urgent matters such as safety of the nuclear arsenal, the NASA project to reach 

Mars (a personal priority of Musk’s), the effort to contain the rapidly spreading 

avian flu outbreak, the interest rate calculations essential to the mortgage market, 

the Indian Health Service, and—one of the largest groups—55,000 Pentagon 

officials whose work might be necessary to achieve the new Defense Secretary’s 

goal of maintaining “lethality and readiness.”76 

The uncertainty and breadth of these orders sowed anxiety and confusion 

among federal workers.77 Some employees were locked out of their computers and 

ordered to leave the building less than an hour after learning of the impending 

layoffs in a group call.78 Some received termination notices asserting—without 

evidence or explanation, and despite recent and long histories of good evaluations—

that their job performance was unacceptable or their skills were unnecessary.79 Some 

were told they should go into the private sector where they could contribute 

something of value to the world. Many felt DOGE’s messages and brash young staff 

(one was a recent high school graduate) showed shocking contempt for their 

commitment to public service, their professionalism, and their expertise.80 

The conflict between DOGE and a consortium of labor unions, consumer 

and privacy organizations, and state Attorneys General expanded after DOGE 

launched a broad and highly controversial effort to access all private and personally 

identifying data on every government employee and, potentially, every U.S. 

taxpayer and government benefit recipient. DOGE also waged a battle with the 

Social Security Administration, the IRS, the U.S. Treasury Department, and the 

 
 75. Elena Shao & Ashley Wu, The Federal Work Force Cuts So Far, Agency by 

Agency, N.Y. TIMES (May 12, 2025), https://www.nytimes.com/interactive/

2025/03/28/us/politics/trump-doge-federal-job-cuts.html [https://perma.cc/WGA3-UYLB] 

(reporting that as of May 12, 2025, about 134,856 federal workers had left government, and 
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 76. Elaine Kamarck, The Fallout from DOGE’s Approach to Government Reform, 

BROOKINGS INST. (Feb. 26, 2025), https://www.brookings.edu/articles/the-fallout-from-
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 77. Accounts by current and former federal employees may be read on numerous 

platforms, see, for example Blog, WE THE BUILDERS, https://www.wethebuilders.org/posts 

[https://perma.cc/5ESV-CLT8]. 

 78. Madeleine Ngo et al., Trump Officials Escalate Layoffs, Targeting Most of 

200,000 Workers on Probation, N.Y. TIMES (Feb. 13, 2025), 

https://www.nytimes.com/2025/02/13/us/politics/trump-federal-personnel-

layoffs.html?smid=url-share [https://perma.cc/52BP-VYXJ]. 

 79. Hannah Natanson, Lisa Rein & Emily Davies, Trump Administration Fires 

Thousands for ‘Performance’ Without Evidence, in Messy Rush, WASH. POST (Feb. 17, 2025), 

https://www.washingtonpost.com/nation/2025/02/17/trump-fires-federal-workers-

performance/ [https://perma.cc/NW7B-KRVE]. 

 80. See The People Carrying Out Musk’s Plans at DOGE, N.Y. TIMES, (June 16, 

2025), https://www.nytimes.com/interactive/2025/02/27/us/politics/doge-staff-list.html 

[https://perma.cc/3UEH-YT9F]; Matt Bai, The Blinding Contempt of the DOGE Bros, WASH. 

POST (Feb. 24, 2025), https://www.washingtonpost.com/opinions/2025/02/24/musk-doge-
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Department of Labor as DOGE sought access to the agencies’ highly secure data 

and payment systems.81 

Although Musk scaled back his own involvement in DOGE as his 130-day 

stint in government service ended in May, the DOGE staff remain in place at many 

agencies as of this writing and its long-term impact remains unclear.82 

D. Prong Four: Firing the Heads of Agencies That Enforce Government Ethics 

and Federal Employee Job Rights 

The Administration has also fired the heads of the agencies charged with 

enforcing civil service, labor, whistleblower, and government ethics laws. Each had 

been appointed by the President and confirmed by the Senate. Each was in the midst 

of a statutorily prescribed multiple-year term. And each was subject to a statute 

providing they “may be removed by the President only for inefficiency, neglect of 

duty, or malfeasance in office” or a similar standard.83 Among those fired: 

• more than a dozen Inspectors General across cabinet departments and agencies 

who are supposed to be watchdogs to prevent misconduct and abuse of power;84 

 
 81. The numerous cases challenging the DOGE information-gathering efforts are 

listed in the Just Security Litigation Tracker, see supra note 17. Among the suits are: All. for 

Retired Ams. v. Bessent, No. 25-0313, 2025 WL 1114350, at *1 (D.D.C. Mar. 20, 2025); New 

York v. Trump, 778 F. Supp. 3d 578, 578 (S.D.N.Y. Apr. 11, 2025); Am. Fed’n of Lab. and 

Cong. Indus. Orgs. v. Dep’t of Lab., 778 F. Supp. 3d 56, 56 (D.D.C. 2025); Nat’l Treasury 

Emps. Union v. Vought, No. 25-0381, 774 F. Supp. 3d. 1, 1 (D.D.C. 2025); Am. Fed’n Tchrs. 

v. Bessent, 765 F. Supp. 3d 482, 487 (D. Md. Feb. 24, 2025), stayed pending appeal, No. 25-

1282, 2025 WL 1023638, at *1 (4th Cir. Apr. 7, 2025). 
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https://www.npr.org/2025/05/21/nx-s1-5405033/doge-gao-musk-trump 

[https://perma.cc/J52G-DSP9]; Andrew Prokop, The Real Reason DOGE Failed Isn’t What 
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§ 1211(b). 

 84. See, e.g., Yamiche Alcindor, Vaughn Hillyard & Laura Strickler, Trump Fires 

18 Inspectors General Overnight in Legally Murky Move, NBC NEWS (Jan. 25, 2025, 10:15 

MST), https://www.nbcnews.com/politics/white-house/trump-fires-multiple-inspectors-
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(describing firings of IGs); Complaint at 2, Nat’l Treasury Emps. Union v. Trump, No. 25-

cv-00170 (D.D.C. filed Jan. 20, 2025) (challenging firings); Saving the Civil Service Act, 

H.R. 492, 119th Cong. (1st Sess. 2025) (seeking to restrict firings); Aamer Madhani & Zeke 

Miller, Incoming Trump Team Questioning Civil Servants at National Security Council About 

Their Loyalty, L.A. TIMES (Jan. 13, 2025, 10:17 PT), https://www.latimes.com/world-

nation/story/2025-01-13/incoming-trump-team-questioning-civil-servants-at-national-

security-council-about-their-loyalty [https://perma.cc/9ZE7-MAT4] (reporting efforts to 

identify which civil servants are Trump supporters); Michael Crowley & David Sanger, White 

House to Old Staff: Go Home. Don’t Call Us. We’ll Call You., N.Y. TIMES (Jan. 22, 2025), 
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• the Democratic member of the Merit Systems Protection Board (“MSPB”), the 

independent agency that adjudicates federal employees’ claims alleging that 

adverse employment actions violate federal civil service protections;85 

• the head of the Office of Special Counsel (“OSC”), the independent agency in 

charge of investigating alleged violations of whistleblower and other laws to 

ensure the civil service remains nonpartisan;86 

• the chair of the FLRA, which enforces collective bargaining rights of federal 

employees;87 and 

• the Democratic Director of the Office of Government Ethics, which enforces 

the Ethics in Government Act to prevent conflicts of interest and corruption.88 

In none of the emails firing the officials did the President articulate a 

reason. All of the removed officials sued. District courts ordered most returned to 

office unless or until the President established statutory grounds for removal or their 

term expired.89 The D.C. Circuit, in a split decision, stayed the decision reinstating 

Hampton Dellinger, head of the OSC, in an order suggesting that the court would 

not rule for him on the merits, thus leading him to abandon the litigation.90 (OSC 

had begun investigating complaints arising from the Trump Administration’s mass 

firings, but the office dropped the investigation after Dellinger was removed. 

Trump’s nominee to replace Dellinger is a right-wing podcaster who urged Trump 

to declare martial law after the 2020 election.91) But a different panel of the D.C. 

Circuit, also in a split decision, refused to stay the decision reinstating the head of 

the MSPB.92 That ruling, consolidated with a case ordering the reinstatement of a 

 
https://www.nytimes.com/2025/01/22/us/politics/trump-biden-white-house-nsc.html 

[https://perma.cc/YLC9-4K5D] (reporting firings). 

 85. Harris v. Bessent, 775 F. Supp. 3d 164, 171 (D.D.C. 2025), hearing en banc 

denied, No. 25-5037, 2025 WL 1033740 (D.C. Cir. Apr. 7, 2025); Trump v. Wilcox, 145 S. 

Ct. 1415, 1415 (2025). 

 86. 5 U.S.C. § 1211(b). 

 87. Grundmann v. Trump, 770 F. Supp. 3d 166, 190 (D.D.C. Mar. 12, 2025) 

(permanently enjoining the firing of the chair of the FLRA). 

 88. Ethics in Government Act, Pub. L. 95-521 § 402, 92 Stat. 1824 (1978), 

codified in scattered sections of 5 U.S.C. 

 89. See, e.g., Leblanc v. U.S. Priv. and C.L. Oversight Bd., No. 25-542, 2025 WL 

1454010, at *64 (D.D.C. May 21, 2025) (holding that the dismissal of the Democratic 

members of the five-person Privacy and Civil Rights Liberties Oversight Board was unlawful 

and ordering their reinstatement); see Aviel v. Gor, No. 25 - 778, 2025 WL 1009035, at *36 

(D.D.C. Apr. 4, 2025) (holding that the President lacked the authority to fire the CEO of the 

Inter-American Foundation and granting the Plaintiff’s motion for a preliminary injunction). 

These cases are a few examples of district courts granting injunctions to reinstate fired federal 

officials. 

 90. Harris, 775 F. Supp. 3d at 188–89 (granting summary judgment and 

permanent injunction reinstating Cathy Harris to MSPB). 

 91. Andy Newman, Trump Nominates a Former Far-Right Podcast Host to Head 

an Ethics Watchdog, N.Y. TIMES, (May 31, 2025) https://www.nytimes.com/2025

/05/29/us/politics/ingrassia-office-special-counsel.html [https://perma.cc/XE7M-X7PL]. 

 92. Harris v. Bessent, No. 25-5037, 2025 WL 1021435, at *1 (D.C. Cir. Apr. 7, 

2025). 
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Democratic appointee to the National Labor Relations Board (“NLRB”), was stayed 

by the Supreme Court.93 In an unsigned order issued without full briefing or 

argument that split 6–3 on ideological lines, the Court ruled that the government was 

likely to prevail on its argument that the President can remove any executive branch 

officials who exercise executive powers, notwithstanding statutory for-cause 

protections. (Perhaps to reassure the financial markets about the stability and 

independence of the Federal Reserve and the Federal Open Markets Committee, the 

order said, “The Federal Reserve is a uniquely structured, quasi-private entity that 

follows in the distinct historical tradition of the First and Second Banks of the United 

States.”94) 

There is irony in insisting that reforming the civil service is about 

accountability to the public when the leading role in administering the wholesale 

cuts to the civil service was played by the President’s principal campaign donor, a 

fantastically wealthy corporate executive who is neither an officer of the United 

States nor even the administrator of DOGE. (After a government lawyer confessed 

ignorance of who is duly authorized to run DOGE, the White House suddenly 

announced a name, although the person named was in Mexico at the time and 

unaware of the announcement or perhaps even her role.95) The DOGE staff are a 

cadre of people who worked for Musk’s companies until assuming an uncertain 

status in the government.96 The accountability that DOGE and Trump’s other aides 

seek is primarily accountability to them rather than to Congress or to the public as a 

whole; in their view accountability exists because Trump won the 2024 election. As 

a principal architect of these executive actions, now implementing them as special 

assistant for domestic policy,97 James Sherk said, it is necessary to make federal 

workers fireable at will to eradicate the predominance of “liberals” among them.98 I 

will return to this conception of accountability in Part IV. 

 
 93. Trump v. Wilcox, 145 S. Ct. 1415, 1415 (2025). 

 94. Id. 

 95. Nicholas Nehamas, Kate Conger & Ryan Mac, A Mystery Solved: Amy 

Gleason, a Former Health Care Executive, Is Running DOGE, N.Y. TIMES, (Feb. 28, 2025) 

https://www.nytimes.com/2025/02/25/us/politics/amy-gleason-doge-administrator.html 

[https://perma.cc/YRF7-9N8L]. 

 96. Shannon Bond, Stephen Fowler & Bobby Allyn, Who is Part of Elon Musk’s 

DOGE, and What Are They Doing?, NPR (Feb. 7, 2025, 16:23 ET), 

https://www.npr.org/2025/02/07/nx-s1-5288988/doge-elon-musk-staff-trump 

[https://perma.cc/W4S9-4G2Z]. 

 97. Jeff Stein, Lisa Rein & Elizabeth Dwoskin, Trump Aides Prep Executive 

Orders Aimed at the Federal Workforce, WASH. POST (Jan. 19, 2025), 

https://www.washingtonpost.com/business/2025/01/19/trump-federal-workforce-executive-

orders/ [https://perma.cc/TAL3-7KZ3]. 

 98. Sherk, Biden Administration Accountability, supra note 38, at 3 (stating that 

“[c]areer federal employees are disproportionately liberal” which gives them “more incentive 

to oppose conservative policy initiatives”); James Sherk, Tales from the Swamp: How Federal 

Bureaucrats Resisted President Trump, Issue Brief, CTR. FOR AM. FREEDOM, Jan. 8, 2025, 

at 1. 
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E. Prong Five: Agency Takeovers and Enforcing Loyalty to the President’s 

Appointees 

Bureaucratic entrepreneurs among Trump loyalists have achieved success 

in particular agencies simply by taking them over. For example, Russell Vought, 

who was confirmed as the Director of OMB, managed to shut down the Consumer 

Finance Protection Bureau (“CFPB”) by declaring himself the acting head of CFPB. 

After taking over the agency late on a Friday, he sent an email to all staff on Monday 

morning, telling them to “stand down” and forbidding them to come to the office or 

to do “any work tasks.”99 He told the Federal Reserve that CFPB requested zero 

dollars for its budget and closed the agency’s headquarters. When a DOGE team 

showed up to take over the agency’s computers, Elon Musk announced on X that 

the agency was dead (posting “CFPB RIP”).100 Although civil servants have tried to 

save the agency by continuing to work, and litigation has slowed the effort to 

dismantle it, the future remains unclear. Similarly, Administration officials are in 

the process of shutting down all or most of other agencies like the United States 

Agency for International Development (“USAID”) and have announced the intent 

to close the entire Department of Education, laying off most of its staff.101 

Meanwhile, OPM has proposed new regulations to “allow agencies to 

quickly remove employees from critical positions” if they “obstruct the democratic 

process by intentionally subverting Presidential directives.”102 Although the 

government’s plans for defining what is meant by “subverting Presidential 

directives” remain unclear, already the Administration has summarily fired several 

career lawyers at the Department of Justice. They were informed in a letter from the 

Acting Attorney General that they were being fired because their work on the special 

counsel’s team that investigated the effort to overturn the 2020 election; the letter 

said “the leadership of the Department” could not “trust you to assist in 

implementing the President’s agenda faithfully.”103 Others who have been fired or 

 
 99. Laurel Wamsley, New CFPB Chief Closes Headquarters, Tells All Staff They 

Must Not Do ‘Any Work Tasks,’ NPR (Feb. 10, 2025, 10:47 AM), 

https://www.npr.org/2025/02/08/nx-s1-5290914/russell-vought-cfpb-doge-access-musk 

[https://perma.cc/TK3B-652F].  

 100. Elon Musk (@ElonMusk), X, (Feb. 7, 2025, 2:41 MST), 

https://x.com/elonmusk/status/1887979940269666769?lang=en [https://perma.cc/X4VW-

578L]. 

 101. See, e.g., Am. Foreign Serv. Ass’n v. Trump, 768 F. Supp. 3d 6, 25 (D.D.C. 

2025) (dissolving TRO against layoff of US AID staff). But see Doe v. Musk, 771 F. Supp. 

3d 637, 686 (D. Md. 2025) (preliminarily enjoining closure of US AID and laying off of its 

staff). 

 102. The proposed regulations have not been made public, but their release by OPM 

was reported by Politico on February 11, 2025. Nick Niedzwiadek & Alfred Ng, Trump 

Administration Submits Regulations to Weaken Federal Worker Protections, POLITICO (Feb. 

11, 2025, 14:18 EST), https://www.politico.com/news/2025/02/11/trump-administration-

federal-worker-protections-00203598 [https://perma.cc/796A-6JCP]. 

 103. Thrush, Barrett & Goldman supra note 48. A copy of the dismissal letter is on 

CNN.com. Rabinowitz, Polantz & Reid, supra note 49. 
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threatened with firing include FBI agents who investigated the January 6 

insurrection.104 

In late April, the Administration announced an unprecedented new 

approach to political loyalty to the President. Having fired the head of the formerly 

independent OSC, which enforces the Hatch Act—the federal statute prohibiting 

patronage hiring and political service by government employees—the Trump 

loyalist who took over the agency announced that government employees can be 

allowed or required to display loyalty to the President (such as by wearing MAGA 

attire), while still prohibiting any visible endorsement of other candidates or 

campaigns. At the same time, OSC also announced a new procedure for enforcing 

the Hatch Act—instead of complaints being sent to the independent agency 

statutorily responsible for handling them, the MSPB, they will be sent to the White 

House for review.105 This, too, is contrary to the system Congress established. 

* * * 

The foregoing is not a complete account of the Administration’s attack on 

federal employees, and it will surely be out of date by the time this Article is in print. 

But the goals of this multi-pronged attack seem clear. The Administration seeks not 

only to eliminate programs that the White House does not like without needing to 

muster a majority in Congress but also to make every government employee a 

Trump loyalist and to make it impossible for government to use expertise to enforce 

law now and to rebuild in the future.106 

II. THE PURPOSE OF A NONPARTISAN CIVIL SERVICE—LESSONS 

FROM HISTORY 

The power asserted by the current Administration is unprecedented. It is 

true that for half of the nineteenth century, the President’s party asserted the power 

to hire and fire based on party service, and for a decade in the mid-twentieth century, 

thousands of civil servants were purged because of their alleged communist 

sympathies. It is also true that even in times when merit rather than politics was 

emphasized, “meritorious” applicants did not include Black, Brown, or female 

workers, regardless of their ability. But it is also no oversimplification of history to 

say that Congress enacted current civil service and other public-employee labor laws 

precisely because of the pernicious effects of political and other discrimination in 

hiring. Whatever the need for reform of civil service law (as discussed below in 

 
 104. Charlie Savage, Trump Says He’ll Fire F.B.I. Agents Amid Fight Over Those 

Who Investigated Jan. 6, N.Y. TIMES (Feb. 7, 2025), https://www.nytimes.com/2025/02/07/

us/politics/jan-6-fbi-names-secret.html [https://perma.cc/K5CL-RPGM]. 

 105. Eileen Sullivan, Trump Changes Rules to Let Federal Workers Wear Political 

Symbols, N.Y. TIMES (Apr. 25, 2025), https://www.nytimes.com/2025/04/25/

us/politics/trump-hatch-act.html [https://perma.cc/Y4DP-E9HB]. 

 106. Mark Sherman, Supreme Court Clears the Way for Trump’s Plan to Downsize 

the Federal Workforce, FED. NEWS NETWORK (July 8, 2025 at 17:00 MST), 

https://federalnewsnetwork.com/workforce/2025/07/supreme-court-clears-the-way-for-tru

mps-plans-to-downsize-the-federal-workforce/ [https://perma.cc/S8MC-K8Y4] (describing 

Supreme Court ruling allowing Trump Administration to “downsize the federal workforce 

despite warnings that critical government services will be lost and hundreds of thousands of 

federal employees will be out of their jobs”); see sources cited supra note 9.  
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Part III), the notion that government employment below the top levels should be 

nonpartisan is as old as the Republic.107 

Histories of federal sector employment note that before the presidency of 

Andrew Jackson (1829–1837), incoming administrations did not fire government 

employees, even when the new administration was bitterly opposed to its 

predecessor.108 Jefferson, the first non-Federalist President, left many presidential 

appointees in office, as did John Quincy Adams when he succeeded Monroe, the last 

President of the Virginia planter class.109 Congress and Presidents sparred over 

whether the President could remove an officer who had been confirmed by the 

Senate without Senate approval; indeed, Andrew Johnson was impeached for trying 

to remove Lincoln’s Secretary of War, Edwin Stanton, because Stanton opposed 

Johnson’s tepid approach to Reconstruction.110 Scholars debate whether Congress 

decided in 1789 that Article II’s silence about whether the power of presidential 

appointment connotes a presidential right of removal without concurrence of the 

 
 107. The literature on the history and possible reforms to government employment 

generally and civil service in particular is voluminous. See, e.g., DONALD F. KETTLE ET AL., 

CIVIL SERVICE REFORM: BUILDING A GOVERNMENT THAT WORKS (Brookings 1996) 

(advocating greater flexibility and modernizing HR management to enable better training of 

civil servants and deployment of personnel). Even advocates of reducing the procedural 

protections against discharge of civil servants emphasized the importance of balancing the 

interest in ensuring competence against the values of stability and the rights of employees. 

See Gerald E. Frug, Does the Constitution Prevent the Discharge of Civil Service Employees? 

124 U. PA. L. REV. 942, 1010 (1976). To be sure, some states—primarily in the southeast—

have sought to turn substantial parts of the state bureaucracy to at-will employment, and the 

studies of the efficacy of these so-called radical reforms of civil service have not clearly 

shown it improved the efficiency or quality of government. See, e.g., Robert J. McGrath, The 

Rise and Fall of Radical Civil Service Reform, 73 PUB. ADMIN. REV. 638, 639 (2013) 

(surveying the literature on the origins and diffusion of efforts to abolish job protection for 

state government employees in states including Georgia, Florida, South Carolina, Arkansas, 

North Dakota, Mississippi, and other states and subdivisions). 

 108. ROSENBLOOM, supra note 8, at 32–37. 

 109. MARTIN SHEFTER, POLITICAL PARTIES AND THE STATE: THE AMERICAN 

HISTORICAL EXPERIENCE 65 (1994) (noting that in his first two years in office Jefferson 

replaced 186 of 316 presidential appointees from the prior Administration, resisting pressure 

to replace more because he sought to conciliate the opposition). 

 110. Congress enacted the Tenure in Office Acts in 1820, 1867, and 1887 

articulating various conflicting positions about the power of the President to remove Senate-

confirmed officials, and Andrew Johnson was impeached in 1868 for attempting to violate 

the 1867 statute. (Stanton supported Reconstruction legislation providing for the 

redistribution of land to Black formerly enslaved people when Johnson did not.) Eventually, 

the Senate repealed legislation restricting the President’s right to remove Senate confirmed 

officers, and the Supreme Court upheld the power of presidential removal of Senate-

confirmed officers. Parsons v. United States, 167 U.S. 324, 343 (1897). The power of the 

President to remove officers nominated by the President and confirmed by the Senate presents 

a different issue from the power to fire civil servants. 
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Senate.111 The norm that Senate-confirmed appointees tender their resignation on 

Inauguration Day largely settled the debate.112 

Andrew Jackson, the first President elected (in 1828) against an incumbent 

since Jefferson replaced Adams in 1801, believed that replacing government 

workers was necessary to achieve his goals of reforming and democratizing 

government. He sought to reduce the influence of elites who had dominated public 

service and to make his government more representative of the white male 

population and more aligned with his party.113 Making government jobs available to 

ordinary men who had supported his campaign would restore faith in government, 

he hoped, and prevent government from being “an engine for the support of the few 

at the expense of the many.”114 Frequent replacement of government employees was 

feasible, moreover, because for Jackson, the proper (and limited) functions of 

government did not require skills beyond those possessed by ordinary people: 

delivering mail, collecting tariff revenue, distributing land to white people, and 

forcing Native people further west. 

Although Jackson dismissed an estimated 10%–20% of all federal office 

holders during his eight years in office (a similar percentage as Jefferson115), from 

the time of Jackson until the enactment of the Pendleton Act in 1883, there was 

greater emphasis in recruitment and retention in government service on partisan 

affiliation and both past and expected future work on behalf of the party.116 The 

Jackson Administration dismissed some elderly and incompetent workers, but it also 

got rid of those whom it suspected of being insufficiently devoted to his agenda.117 

This democratized government service to some extent, as middle-class professionals 

squeezed out the old elite, but government service remained closed to the working 

class, people of color, and women. 

The patronage system in federal, state, and local employment supported the 

development of mass political parties by making party work and financial 

contributions a condition of employment. Scholars estimate that federal employees 

 
 111. Compare Saikrishna Prakash, New Light on the Decision of 1789, 91 CORN. 

L. REV. 1021, 1023 (2006) (arguing that Congress decided the Article II power of appointment 

carries with it the power to remove), with Jed H. Shugerman, The Indecisions of 1789: 

Inconstant Originalism and Strategic Ambiguity, 171 U. PA. L. REV. 753, 759–61 (2023) 

(arguing that Congress did not decide the President has the power to remove). 

 112. As part of the protocol of presidential transitions, soon after the election is 

determined, the departing President traditionally requests all his appointees to submit their 

resignations effective immediately upon the new President’s swearing in to office so that the 

new President can appoint their successors. See PARTNERSHIP FOR PUBLIC SERVICE, 

PRESIDENTIAL TRANSITION GUIDE 81 (4th ed. 2020). 

 113. ROSENBLOOM, supra note 8, at 43. 

 114. ARTHUR M. SCHLESINGER, JR., THE AGE OF JACKSON 46 (1945) (quoting 

Jackson’s inaugural address to Congress); II MESSAGES AND PAPERS OF THE PRESIDENT 448–

49 (Richardson, 1902). 

 115. SCHLESINGER, JR., supra note 114, at 47. 

 116. ROSENBLOOM, supra note 8, at 49 (“Political parties allocated government 

employment as remuneration for their workers. The parties also coerced partisan work 

through the threat of removal, and they taxed civil servants’ salaries through political 

assessment.”). 

 117. Id. at 43–44. 
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were compelled to contribute between 1% and 6% of their annual salary to the party 

in power.118 One employee in the New York Custom House explained he overcame 

his reluctance to pay $15 to the ruling political party in the 1830s when “the deputy 

surveyor observed that I ought to consider whether my $1,500 per annum was not 

worth paying fifteen dollars for.”119 

Whatever the benefit to the parties, political leaders who agreed on little 

else excoriated the patronage system for producing incompetence and retaliation 

against political opponents. Joseph Story, in his 1833 Commentaries on the 

Constitution, concluded that patronage was inconsistent with the Constitution and 

feared that government officials put in office through party patronage would become 

an “instrument of their resentments, or their mercenary bargains” and that those 

appointed would be “fawning sycophants of their popular leader,” that “worthier and 

abler men” would be excluded from government service, and that “elections will be 

corrupted at their very source.”120 John Calhoun complained patronage would 

“convert the entire body of those in office into corrupt and supple instruments of 

power.”121 Daniel Webster allegedly said that patronage “tends to turn the whole 

body of public officers into partisans, dependents, favorites, sycophants, and man-

worshippers.”122 Criticism persisted long after the political fights between Jackson 

and the Whigs ended, and especially after the harms of frequent turnover and 

incompetence were revealed during the Civil War and Reconstruction.123 Theodore 

Roosevelt, who served on the Civil Service Commission before becoming President 

in 1901, said the spoils system was “more fruitful of degradation in our political life 

than any other that could possibly have been invented. The spoilsmonger, the man 

who peddled patronage, inevitably bred the vote-buyer, the vote-seller, and the man 

guilty of misfeasance in office.”124 

As evidence of incompetence and corruption in the appointment of federal 

employees mounted after the Civil War, the political will to enact legislation 

emulating Britain’s 1854 examination-based civil service reform grew. The 

reformers’ lofty goal was “to transform the federal service from an arm of the 

political party in power into a body of politically neutral, technically qualified civil 

servants shielded from partisan political pressures and dedicated to promotion of the 

public interest as embodied in law.”125 Reformers got political traction when a 

disappointed office seeker, resentful that his political work was not rewarded by a 

federal job, assassinated President James Garfield a few months after his 

inauguration in 1881. 

 
 118. Id. 

 119. Id. at 51 (quoting H.R. REP. No. 313, 25th Cong. 250 (3d Sess. 1839)). 

 120. 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION § 1533 (1833). 

 121. ROSENBLOOM, supra note 8, at 49. 

 122. The quotation is attributed to Webster by Justice McReynolds in dissent in 

Myers v. United States, 272 U.S. 52, 179 (1926), a case discussed infra note 324. 

 123. PAUL P. VAN RIPER, HISTORY OF THE UNITED STATES CIVIL SERVICE 42–43 

(1958) (noting the huge increase in spoils appointments in 1856 and 1860). 

 124. Quoted in U.S. OFF. OF PERS. MGT., BIOGRAPHY OF AN IDEAL: A HISTORY OF 

THE FEDERAL CIVIL SERVICE 16 (2003). 

 125. ROSENBLOOM, supra note 8, at 58. 
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The Pendleton Act of 1883 created a merit-based process for hiring civil 

servants, forbade removals on political or religious grounds, and created a new 

federal agency, the Civil Service Commission, to administer the new system.126 

Although the statute did not originally restrict dismissals except on political or 

religious grounds and had no procedural safeguards for those facing dismissal, in 

1897 President McKinley issued an Executive Order, which Congress incorporated 

into law in 1912, requiring just cause for dismissal of any civil servant. It also 

required that the employee be given written notice of the charges and an opportunity 

to respond.127 

The narrow goals of the Pendleton Act were to prevent paying and 

extorting bribes to secure favorable government action and to prevent incumbent 

politicians from funding and staffing their reelection campaigns through mandatory 

contributions of money or labor from government employees. The broader goal was 

to improve the quality of government policymaking and implementation by 

professionalizing government service. When tenure in government service was 

short, there was no opportunity for advancement, and people were chosen for their 

loyalty to the elected official rather than for knowledge or skill relevant to their job. 

But after 1883, the number of college graduates in government service grew 

significantly, which was noteworthy at a time when less than 15% of the population 

graduated from college. 128 It was not, however, because the merit selection process 

discriminated in their favor or required technical training or knowledge irrelevant to 

the job, but because a greater percentage of college graduates took the civil service 

exam believing that government service was a good career.129 

The civil service law was the product of the Progressive philosophy that 

administration should be separated from politics. Granting administrative agencies 

integrity and autonomy from party control was necessary not only to combat 

corruption but also to promote policymaking and program implementation based on 

facts and science and, crucially, to enable the government to honor the collective 

commitments reflected in legislative judgments.130 The adoption of nonpartisan civil 

service occurred as Congress created the first independent federal regulatory 

commission, the Interstate Commerce Commission, in 1887. The task of regulating 

railroads and the increasingly large and complex economic institutions required 

expertise and independence from politicians who were lobbied intensely by affected 

businesses. Business benefited from the merit system because the service of 

government agencies that mattered to them—such as the postal service and the 

 
 126. The Pendleton Act, ch. 27, 22 Stat. 403 (1883). It was replaced by the Civil 

Service Reform Act of 1978, Pub. L. No. 95-454, 92 Stat. 1111 (1978), codified as amended 

in scattered sections of 5 U.S.C. 

 127. ROSENBLOOM, supra note 8, at 67. 

 128. Ari Hoogenboom, The Pendleton Act and the Civil Service, 64 AM. HIST. REV. 

301, 312–13 (1959). 

 129. Id. at 313. 

 130. See STEPHEN SKOWRONEK, JOHN A. DEARBORN & DESMOND KING, PHANTOMS 

OF A BELEAGUERED REPUBLIC: THE DEEP STATE AND THE UNITARY EXECUTIVE 8 (2021) 

(observing that a professionalized government bureaucracy “can foster stability and 

continuity, anchoring a government in which commitments are carried forward and changed 

only upon due deliberation”). 
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customs houses control imports and exports—made fewer errors and handled their 

tasks more efficiently.131 

The number and percentage of federal workers covered by civil service 

protection grew over the years, such that by 1900, slightly less than half of the 

federal workforce were in competitive service positions.132 Today, the vast majority 

of civilian employees have some job rights, although the discretion available to 

managers in hiring and the degree of protection against dismissal is weaker for 

certain senior executives, several categories of excepted positions, and for 

probationary employees in their first year or two in a position. 

To be sure, presidential administrations have long used expansions and 

reductions in the positions covered by the merit-based civil service for political 

reasons. President McKinley, a Republican who defeated the Democratic candidate 

in 1896 and thus ended a relatively long period of Democratic control of the White 

House, promptly withdrew 10,000 offices from the merit-based service so that he 

could replace Democrats with those sympathetic to his policy views.133 And some 

Presidents, including Grover Cleveland in 1888, having appointed people 

sympathetic to their policies to excepted positions, classified them as they were 

leaving office to entrench their policies against anticipated change by a successor of 

the opposite party.134 

It is also clear that both before the widespread adoption of the spoils system 

and after the enactment of the Pendleton Act, racism and sexism operated in hiring, 

promotion, compensation, and dismissal. In 1810, Congress enacted a law 

prohibiting employment of nonwhite persons as mail carriers, apparently prompted 

by the U.S. Postmaster General warning that Black mail carriers might foment or 

coordinate a rebellion of enslaved persons.135 Although that law was repealed in 

1865, in 1913 President Wilson segregated the civil service on the basis of race, 

allegedly to reduce “friction” between races or “discontent” of white civil servants 

who worked with Black civil servants.136 Moreover, although an 1870 statute 

authorized the appointment of women to federal jobs “upon the same requisites and 

conditions, and with the same compensations, as are prescribed for men,” 

department heads interpreted it to allow discretion about whether to hire women at 

all, and they excluded or segregated the workforce on the basis of sex.137 The Hatch 

Act of 1939 (discussed below) had a limited prohibition on discrimination on the 

basis of race or religion. The Ramspeck Act of 1940 ineffectually prohibited race 

and religious discrimination in compensation, promotions, and other personnel 
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decisions.138 Finally, in 1972, Congress extended the antidiscrimination provisions 

of Title VII of the Civil Rights Act of 1964 to the federal government.139 

Motivated in part by Republican fears that Democrats were consolidating 

power by appointing college-educated liberals to the many New Deal agencies, 

Congress enacted the Hatch Act in 1939 to strengthen the prohibition on political 

discrimination.140 To ensure that government service below the level of political 

appointees and their deputies remained nonpartisan and to prevent coercion of 

political activity, the Hatch Act restricted the ability of government employees to 

engage in partisan political activity on paid time as well as during their off hours.141 

In twice upholding the constitutionality of the Hatch Act against the claim 

that it infringed public employees’ First Amendment rights, the Supreme Court 

emphasized the importance of a politically neutral civil service in a government 

where party control of the Executive and the Legislature is expected to switch every 

several years. In United Public Workers v. Mitchell, the Court reasoned that the 

restriction on political activity was justified to prevent government officials from 

using employees in political activities and from pressuring them to participate in 

campaigns.142 The Court said: “Congress may reasonably desire to limit party 

activity of federal employees so as to avoid a tendency toward a one-party system. 

It may have considered that parties would be more truly devoted to the public 

welfare if public servants were not over active politically.”143 And the Court also 

recognized that Congress could legitimately conclude that reducing political activity 

by civil servants would prevent distortions in the political process and improve the 

efficient operation of government.144 The Court reaffirmed this holding in United 

States Civil Service Commission v. National Ass’n of Letter Carriers.145 The Court 

found that the prohibition on political activities by government employees was 

justified to ensure that “meritorious performance rather than political service” is the 

basis for hiring and promotion.146 

In addition to the Hatch Act, there was further GOP backlash against the 

growth of the New Deal agencies, which some Republicans believed FDR had 

stacked with Democrats. The most significant, from the standpoint of today’s 

massive purges of the federal workforce, were the Cold War-era, so-called loyalty-
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security programs. The first, adopted in early 1947 by Executive Order 9835, 

required “a loyalty investigation of every person entering the civilian employment 

of any department or agency in the executive branch of the Federal government” 

and created a Loyalty Review Board within the Civil Service Commission to review 

cases and oversee the process.147 The screening drew on the massive FBI files 

compiled at the direction of J. Edgar Hoover, who had been hunting and seeking to 

deport leftists since 1919. It would also treat membership or affiliation with any 

leftist organization as a red flag. Among the organizations that the Attorney General 

deemed “subversive” were those working for civil rights, civil liberties, immigrant 

rights, and peace or nuclear disarmament.148 At a cost of $25 million a year between 

1947 and 1952, the loyalty security programs led to 560 federal employees being 

fired and 6,828 people resigning or withdrawing their application; they produced no 

evidence that any employee was a spy for the Soviet Union or any other country.149 

The original standard for dismissal or refusal to hire under the loyalty-

security programs was that “reasonable grounds exist for belief that the person 

involved is disloyal to the government of the United States,” but in 1951 the burden 

of proof was shifted to the individual, and the standard became “a reasonable doubt 

as to the loyalty of the person involved.”150 Among the obvious grounds for finding 

disloyalty (such as engaging in treason or sabotage) was a pernicious political test. 

For the first time, “membership in, affiliation with or sympathetic association with 

any foreign or domestic organization, association, movement, group or combination 

of persons designated by the Attorney General as totalitarian, fascist, communist, or 

subversive” disqualified an employee from federal employment.151 The system was 

modified and codified by statute in 1950 and was extended by Executive Order in 

1953 to all government departments and agencies.152 And then, in 1955, Congress 

prohibited membership in organizations advocating overthrow of the Constitution 

and required federal employees to sign affidavits of noncommunist affiliation, 

although the Supreme Court declared the statute unconstitutional in part.153 

The abuses of the loyalty-security investigations are notorious, ranging 

from inquiries about whether people had “communist literature” or “communist art” 
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in their homes to intrusive questions about government workers’ views on interracial 

marriage and “female chastity.”154 In addition to the 560 federal employees fired for 

“loyalty” reasons 1950–53, about 1,500 more were fired between 1953 and 1956, 

and as many as ten thousand more resigned after receiving interrogatories or 

charges.155 

Ultimately the Supreme Court concluded that making current or past 

membership in a political party or organization grounds for dismissal from 

employment violated the First Amendment rights of current and prospective 

government employees. In Wieman v. Updegraff, the Court held that states cannot 

command oaths of noncommunist affiliation under penalty of firing.156 In Cafeteria 

Workers v. McElroy and Keyshian v. Board of Regents, the Court held that the 

government cannot deny employment solely because of past affiliation with the 

Communist Party or other “subversive” organizations.157 

Alarm about the corruption revealed by the Watergate scandal prompted 

calls to strengthen the civil service laws. A galvanizing event was the Watergate 

hearings, which revealed the Nixon Administration’s plans to replace civil service 

with a hiring plan that would allow the President to purge Democrats from 

government employment.158 At the same time, Congress and President Carter 

wanted reforms to increase the efficiency of government.159 With these twin aims, 

Congress enacted the CSRA, which substantially overhauled the system created by 

the Pendleton Act.160 While the CSRA, like many major reform laws, failed to 

achieve its most ambitious goals, it remains in force with various amendments and 

subsequent small-scale laws addressing particular problems.161 

The CSRA clarified that recruitment, promotion, discipline, removal, and 

pay should be based on merit and on “fair and equitable treatment” “without regard 

to” employees’ political affiliation, race, color, religion, national origin, sex, marital 

status, age, or disability, “and with proper regard for their privacy and constitutional 

rights.”162 It broadly prohibits any “personnel action” (including a hire, assignment, 

transfer, pay, promotion, or dismissal) on the basis of race, color, religion, sex, 

national origin, age, disability, marital status, or “political affiliation.”163 It prohibits 

efforts to coerce or retaliate against an employee because of political activity or lack 

 
 154. ROSENBLOOM, supra note 8, at 120–21. 

 155. Id. at 128 n.85. 

 156. 344 U.S. 183, 191 (1952). 

 157. Cafeteria Workers v. McElroy, 367 U.S. 886, 897 (1961); Keyshian v. Bd. of 

Regents, 385 U.S. 589, 609–10 (1967). 

 158. See Joseph J. Thorndike, Tax History: IRS Was a Bunch of Democrats and 

Disappointments, Nixon Complained, TAX NOTES (Mar. 27, 2023), https://www.tax

notes.com/tax-history-project/tax-history-irs-was-bunch-democrats-and-disappointments-

nixon-complained/2023/03/24/7g7zp [https://perma.cc/VNN8-YY5K]; Jack Anderson, 

Attempts to “Nixonize” the Civil Service, WASH. POST, Nov. 6, 1977, at 89. 

 159. ROSENBLOOM, supra note 8, at ch. 8. 

 160. United States v. Fausto, 484 U.S. 439, 445 (1988) (recognizing that the CSRA 

creates a comprehensive system governing the civil service). 

 161. THE FUTURE OF MERIT, supra note 10, at 4, 52. 

 162. 5 U.S.C. § 2301. 

 163. Id. § 2301(b). 



2025] NONPARTISAN CIVIL SERVICE 659 

thereof.164 It also protects whistleblowers by prohibiting personnel actions taken 

because the employee disclosed information the employee “reasonably believes 

evidences any violation of any law, rule, or regulation” or “gross mismanagement” 

or “abuse of authority.”165 

The CSRA balanced job protections with a variety of measures to make the 

civil service more responsive to political appointees and to increase efficiency and 

flexibility. It created the Senior Executive Service (“SES”), a category of senior 

managerial positions (currently about 8,700 people or 0.5% of federal employees166) 

covered by a different set of rules regarding promotion and removal that make them 

career employees but more subject to control by political appointees than lower 

level-civil servants.167 The purpose of SES was to create a corps of competent, 

experienced generalists just below the level of political appointee to manage lower-

level civil servants.  

Under the CSRA, there are three categories of government employees 

(other than those in the uniformed or armed services).168 One is the SES. The second 

is the “competitive service” (comprising about two thirds of the 2.2 million 

employees who are covered by civil service rules for hiring, promotion, and removal 

and therefore cannot be fired without cause169). The competitive service is by far the 

largest category of federal civilian positions. The third category is the excepted 

service, which comprises about a third of employees; those in the excepted service 

are not subject to the usual civil service hiring rules because they have special skills 

that cannot feasibly be measured by an examination or other objective measures 

used to hire the competitive service, but after a two-year probationary period, those 

in excepted service positions (who are not political appointees) generally have the 

same rights against removal without cause that employees in the competitive service 

have.170 About 4,000 federal employees are political appointees who are either 

confirmed by the Senate (about 1,200), appointed without the requirement of Senate 

confirmation (about 450), or are noncareer SES or otherwise excepted from civil 

service protections.171 To increase efficiency and consistency in managing the 

government workforce and the hiring, promotion, and firing process, the CSRA 

replaced the Civil Service Commission with OPM (to manage the bureaucracy) and 

the MSPB (to handle appeals of adverse employment actions172). 
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Enforcement of civil servants’ rights under the CSRA when an employee 

believes the agency or OPM has erred is handled in part by a member of OSC, who 

is appointed by the President, confirmed by the Senate, serves a 5-year term, and is 

removable only for “inefficiency, neglect of duty, or malfeasance in office.”173 (As 

noted above, the Trump Administration insists the head of OSC is removable at 

will.) OSC, as defined in the Whistleblower Protection Act of 1989 and strengthened 

by the Whistleblower Protection Enhancement Act of 2012,174 is empowered to 

receive and investigate allegations that agencies have violated merit or 

whistleblower rights, to determine whether there is reasonable cause to believe a 

prohibited personnel action has occurred, and to petition the MSPB for corrective 

action. OSC is not authorized to sue in court to challenge the MSPB’s failure to act, 

although it is authorized to appear as amicus curiae in an action brought by an 

aggrieved employee.175 

Applicants for employment in the competitive service must go through a 

competitive hiring process.176 Those who are excepted under the statutory provision 

for policymaking appointments are noncareer political appointees who have a “close 

working relationship with the President, head of an agency, or other key appointed 

officials who are responsible for furthering the goals and policies of the President” 

and have “no expectation of continued employment beyond the [relevant] 

presidential administration.”177 The term “confidential, policymaking” position, the 

MSPB has said, is “a shorthand way of describing positions to be filled by ‘political 

appointees.’”178 

The CSRA created a process for designating positions as either in the 

competitive service or in the excepted service. It does so by authorizing the President 

to except some positions from the competitive service if “conditions of good 

administration warrant.”179 The President, in turn, delegated to OPM the task of 

defining such positions.180 OPM has issued regulations that include five “schedules” 

to define and categorize the one-third of federal employees who are in the excepted 

service.181 Schedule A covers nonconfidential employees who are not in 

policymaking roles “such as attorneys, chaplains, and short-term positions for which 

there is a critical hiring need.”182 Schedule B is like Schedule A but requires the 

applicant to satisfy basic qualification standards and covers those who engage in 

scientific, professional, and technical activities.183 Schedule C encompasses 
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confidential and policy-determining positions and most political appointees below 

the Cabinet and sub-Cabinet levels.184 Schedule D includes nonconfidential and non-

policy-determining positions for which the usual competitive hiring process makes 

it difficult to recruit students or recent graduates.185 Schedule E includes 

administrative law judges.186 

The Trump Administration has sought to add two additional schedules of 

jobs excepted from the competitive service. The 2020 Schedule F Executive Order, 

like the 2025 Schedule P/C Executive Order and Proposed Rule, aim to create a new 

schedule of excepted positions “of a confidential, policy-determining, policy-

making, or policy-advocating character that are not normally subject to change as a 

result of a presidential transition.”187 The proposal directs agencies to redesignate 

positions occupied by employees with civil service rights into the new excepted 

schedule, which would strip the employees of their rights to appeal an adverse 

employment action.188 The definition and intended size of the group to be assigned 

to the new excepted schedule have never been clear.189 And, as discussed above, the 

2025 Schedule G Executive Order would supplement the Schedule C excepted 

service of high-level political appointees by allowing the White House to appoint 

political loyalists at all ranks of government service. 

Moreover, to further expand the number of political loyalists below the 

level of Cabinet secretaries and department heads, a January 20, 2025 presidential 

memorandum directed agencies to “reassign agency SES members to ensure their 

knowledge, skills, abilities, and mission assignment are optimally aligned” with the 

Administration’s “policy priorities.”190 Acting on that, in February 2025, the Acting 

Director of OPM ordered agencies to redesignate career SES positions to enable 

agency leaders to replace career SES staff with “non-career officials to carry out 

presidential priorities.”191 

One final feature of the CSRA deserves mention because it also limits the 

discretionary authority of the President over federal employees. Title VII of the 

CSRA, known as the Federal Service Labor-Management Relations Statute 

(“FSLMRS”), codified a practice first authorized by Executive Order in 1962 
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creating the right of many federal employees to unionize and bargain collectively.192 

The FSLMRS is patterned on the National Labor Relations Act of 1935, as amended 

in 1947 and 1959, which protects rights to unionize and bargain collectively in 

private sector employment.193 Like the NLRA, the FSLMRS grants employees the 

right to unionize and obligates federal agency employers to recognize the union 

chosen by the employees and to bargain in good faith with it. Like the NLRA, the 

FSLMRS makes it an unfair labor practice for an employer “to interfere with, 

restrain, or coerce any employee in the exercise by the employee of any right under 

this chapter,” “to encourage or discourage membership in any labor organization by 

discrimination in connection with hiring, tenure, promotion, or other conditions of 

employment,” and to retaliate against employees for participating in the enforcement 

of the statute.194 It also prohibits unions from coercing and discriminating against 

workers and grants workers rights to fair treatment by their union.195 As noted above, 

the FSLMRS excludes intelligence agencies from its coverage (CIA, FBI, and 

NSA). It is that exclusion that President Trump invoked in determining that most 

federal employees’ work involves national security, and therefore he had the 

authority to eliminate union rights and rescind collective bargaining agreements for 

the vast majority of the civilian workforce. 

The CSRA also protects federal employees who blow the whistle on 

wrongful government conduct. The Whistleblower Protection Act of 1989 

strengthened those protections.196 The Act protects federal employees’ right to 

disclose information that the employee “reasonably believes evidences a violation 

of any law, rule or regulation; or gross mismanagement, a gross waste of funds, an 

abuse of authority, or a substantial and specific danger to public health or safety” 

unless the “disclosure is specifically prohibited by law” and is not “specifically 

required by Executive order to be kept secret in the interest of national defense or 

the conduct of foreign affairs.”197 One of the comments cited by OPM in its 2024 

regulations protecting the job rights of employees whose positions might have been 

reclassified as excepted from civil service by Schedule F stated that the 

whistleblower protections might have been jeopardized by reclassifying the 

positions of employees suspected of being disloyal.198 

Additional provisions of the CSRA became salient as the Administration 

instituted mass layoffs in February 2025. One was the distinction between 
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probationary and other civil service employees, as OPM directed agencies to 

identify and then terminate all probationary employees whom the agency head did 

not consider essential. A second was the law regulating reductions in force of federal 

employees. Both are part of the CSRA and its implementing regulations. The legal 

arguments about them are discussed below in Part IV. 

Over the last 150 years, Congress has steadily expanded job protections for 

federal employees. Its goals have included ensuring that hiring, assignment, and 

promotion are based on merit rather than political service, race, gender, or other 

irrelevant considerations. Both the legislation and the regulations OPM adopted 

pursuant to the legislation have tried to balance efficiency and flexibility with 

fairness, to enable government to recruit and retain employees with the knowledge 

and skill needed. The legislation and regulations also insist that adverse job actions 

be based on failure to perform the job rather than retaliation for whistleblowing, or 

belonging to the “wrong” political party, whether that party is Democrats, 

Republicans, Socialists, or Communists. 

III. EMPIRICAL ARGUMENTS FOR A NONPARTISAN CIVIL SERVICE  

Having examined the history of job protections and merit selection for 

government employees, I now turn to contemporary thinking on the subject. The 

literature on institutional design for public administration appears to have grown in 

proportion to the expansion of presidential claims of power. The empirical literature 

on whether strong, weak, or no job protection for civil servants produces better 

governance, as measured by various metrics, is also large. Both literatures raise 

serious doubts about the desirability of the version of executive control now being 

implemented. 

The theoretical literature on the virtues and vices of White House control 
over the civil service is too large to survey here but is surveyed in a 2021 book by 

political scientists Stephen Skowronek, John Dearborn, and Desmond King. 

Analyzing the theory underlying the first Trump Administration’s attack on the 

independence of the executive branch bureaucracy and the critiques of it, they argue 

that the each side pitted two unduly simplistic ideas against one another.199 On the 

one hand, Trump and adherents of the so-called unitary executive doctrine present a 

simplified notion that unbridled executive power is efficient, just, and democratic 

because the President was elected by the people, which justifies direct, exclusive, 

and hierarchical control by the White House over the entire administrative apparatus 

of government. This is a vision that pits the Chief Executive against the rest of the 

executive branch. 

On the other hand, Skowronek and coauthors said, defenders of the 

administrative state emphasize that bureaucracy serves values of technical 

competence and procedural rationality. Protection against removal for arbitrary or 

political reasons allows civil servants to exercise fidelity to legislation enacted by 

Congress rather than accede to whims of an ill-informed, self-interested President 
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and his cadre of self-regarding enablers.200 This view reads the civil service law as 

desirable because governance of the complex modern state requires expansion of the 

executive branch, but insists overweening executive power is a threat to good 

government. When Congress created administrative agencies to enforce complex 

laws, it transformed the President into “a policy entrepreneur and national agenda 

setter,” but it also “took care to instill administration with an organizational integrity 

of its own and to set the everyday operations of the executive branch at some 

distance from the chief executive officer.”201 

Others have called for refined and realistic theories about which types of 

government decision making should be independent of political control. Political 

independence matters for monetary policy and the Federal Reserve, statistical 

analysis that underlies policy decisions, scientific analysis that underlies drug 

approvals, and food and bridge inspections. Other government functions surely 

should be subject to political control, although it’s worth debating what form that 

control should take so that the occupants of the White House get the benefit of robust 

debate.202 The point is that few scholars seriously dispute that there should be some 

balance between political control of policymaking and independent judgment 

immune from political pressure. The challenge is in striking the balance, and most 

agree that, at least to some extent, the right balance is an empirical question. 

To begin with, one needs to identify a measure of the quality of governance 

to determine whether job protection for government employees produces better or 

worse governance. A recent article by Nicholas Bednar proposes a useful one. His 

is a combined measure of “bureaucratic capacity,” which he defines generally as the 

human capital that enables policymaking, and specifically as employees’ 

“substantive and procedural expertise”; government’s “ability to recruit and retain 

skilled employees”; and an agency’s “ability to organize itself for efficient team 

production.”203 Working with this combined definition, Bednar analyzed a huge 

volume of federal employee data and found that independence of either the 

decisionmaker or the policy decision from presidential control increases the 

bureaucratic capacity.204 

In terms of connecting independence to various measures of the quality of 

governance, the most comprehensive published survey of the empirical literature on 

the effects of civil service protections identified 96 empirical articles published from 
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1991 to 2022 that related to meritocracy and government performance broadly 

defined.205 The articles overwhelmingly found that meritocratic appointment is 

positively related to several measures of good government (performance, 

whistleblowing, economic growth, quality of service delivery, regulatory quality, 

work motivation, and public service motivation) and is negatively related to 

corruption.206 Meritocratic promotion and merit-based rewards have been studied 

less frequently but also were found to be positively related to the measures of good 

government noted above, as well as efficiency of government accounting, program 

and agency performance, individual competence, and public confidence.207 Job 

security was the second most frequently studied practice, and it was found to be 

positively related to the measures of good government, but contrary to expectations, 

it was found in one study to be negatively associated with public service motivation 

and in another study to be negatively associated with corruption.208 Conversely, 

politicization was found to be negatively related to government performance, 

employee work attitudes, and impartial administration, and positively correlated to 

corruption.209 

Digging into the details of some of the most relevant empirical studies, we 

can see the basis for the meta-analysis discussed above and why civil service 

protections do not thwart incoming administrations’ ability to shape policy to the 

extent that the current Administration asserts. First, an empirical study of turnover 

in the U.S. federal bureaucracy below the level of political appointees after an 

election between 1973 and 2014 shows a fair amount of voluntary staff change that 

aligned the bureaucracy with newly elected leaders; turnover was especially great at 

the higher levels of the civil service ladder and at agencies that are ideologically 

distant from the new administration.210 It is to be expected that those committed to 

strong environmental regulation or workers’ rights, for example, may want to leave 

the EPA or the DOL or NLRB when there is a new administration that does not 

share their values. And when the new administration’s policies are a more extreme 

departure from the past, we might expect more departures. 

On the other hand, this study shows that not all civil servants opposed to 

the new administration will leave. The chief advocate of shrinking the civil service 

cites examples from the first Trump term where civil servants refused to work on 

certain matters or, according to political appointees, produced work slowly or 

poorly. What cannot be discerned from these anecdotes, however, is whether the 

 
 205. Eloy Oliveira et al., What does the evidence tell us about merit principles and 

government performance?, 102 PUB. ADMIN. 668, 669 (2024). The authors conducted the 

literature review using the PRISMA guidelines, which require complete reporting of 

systematic reviews and meta-analyses and prespecification of selection and quality criteria 

for inclusion of studies to minimize author bias in selecting articles for inclusion. Id. at 672 

(including citations to the literature on PRISMA guidelines for literature reviews). 

 206. Id. at 678. 

 207. Id. 

 208. Id. 

 209. Id. at 682–83. 

 210. Alexander Belmont, John M. de Figueiredo & David E. Lewis, Elections, 

Ideology, and Turnover in the U.S. Federal Government (Nat’l Bureau of Econ. Rsch., 

Working Paper No. 22932, 2019) (manuscript at 4). 
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resistance was because civil servants believed what they were told to do was 

unconstitutional or contrary to the statute. To take a current example, if a civil 

servant in the State Department declined to implement a direction to deny passports 

to applicants who could not demonstrate at least one parent was a U.S. citizen at the 

time of their birth, is that misfeasance or is that acting on the civil servant’s oath to 

uphold the Constitution?211 In sum, it is difficult to know when resistance or poor 

work by civil servants is in service or defiance of the law. 

Empirical studies of the effects of two dozen states’ adoption of “radical 

civil service reform” that, to varying degrees, made state government jobs at-will 

offer at best weak support for the idea that at-will employment leads to increased 

responsiveness and efficiency.212 In Georgia, less than half of state HR managers 

surveyed ten years after the adoption of at-will employment (by which time three-

quarters of state employees were employed at-will) said that at-will employment had 

made employees “responsive to the goals and priorities of agency administrators” 

and just over a third said it provided “the needed motivation for employee 

performance.”213 OPM cited one study of the effect of Georgia’s transition to at-will 

employment, which found that over 75% of Georgia state employees disagreed with 

the proposition that at-will employment made Georgia’s government workforce 

“more productive and responsive to the public.”214 

Few of the studies of these state experiments clearly disentangled whether 

the states that repealed civil service protections also abolished other job protections, 

including collective bargaining agreements with just-cause protections. And, of 

course, no state could deprive its workforce of federal protections against 

discrimination on the basis of race, religion, sex, national origin, age, disability, or 

veteran status. Nor could they insulate personnel decisions from scrutiny for 

political discrimination under the First Amendment. Thus, studies of state 

experiences with repealing civil service laws are not a reliable predictor of what will 

happen if the 2025 executive orders are upheld and enforced. 
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Supp. 3d 1142 (W.D. Wash. 2025) (granting a temporary restraining order against Executive 

Order directing government officials to deny citizenship to U.S. born children of noncitizens). 

 212. See, e.g., STEPHEN E. CONDREY & ROBERT MARANTO, EDS., RADICAL REFORM 

OF THE CIVIL SERVICE 197 (2000). 

 213. Stephen E. Condrey & R. Paul Battaglio, Jr., A Return to Spoils? Revisiting 

Radical Civil Service Reform in the United States, 67 PUB. ADMIN. REV. 425, 428 (2007); J. 

Edward Kellough & Lloyd G. Nigro, Pay for Performance in Georgia State Government: 
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of the state human resources management system after the move to at-will employment); see 

generally Jonathon Walters, Life After Civil Service Reform: The Texas, Georgia, and Florida 

Experiences, GOVERNING MAG., Oct. 2002 (describing the adoption of at-will employment in 

some states). 

 214. Upholding Civil Service Protections and Merit System Principles, 89 Fed. 

Reg. 24982, 24998 (Apr. 9, 2024). 
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Anecdotal evidence suggests reasons for caution. As the former head of the 

Administrative Conference of the United States wrote in 2015, eliminating job 

protections can jeopardize responsible governance by making it difficult to attract 

and retain competent government employees.215 He illustrated his point with an 

example from North Carolina, where after the legislature reduced civil service 

protections and the governor fired 85% of the professional staff of the state 

Department of Environment and Natural Resources, the agency was unable to 

respond to the Duke Power Company’s major coal ash spill into the Dan River.216 

(The then-governor had been employed by Duke Power for 28 years before going 

into government service, which might explain why he was keen to reduce the state 

environmental agency staff.217)  

As two authors who hold divergent views about the desirability of 

eliminating civil service explained in a book surveying studies on radical civil 

service reform:  

[I]ncreased managerial flexibility coupled with less accountability to 

civil service authorities may spawn bureaucratic fiefdoms controlled 
by skilled bureaucratic entrepreneurs. . . . At a minimum, particularly 

in large organizations, the result of arbitrary personnel rulings with 

little opportunity for impartial recourse may lead to an exodus of 

government’s more skilled and mobile employees and discourage 
persons at the start of their careers from seeking government 

employment.218 

Scholars have reviewed the considerable empirical literature on civil 

service reform and have developed models to explain whether or under what 

conditions reducing job protections increases the quality and responsiveness of 

government employee work. One model shows that “bureaucratic performance is 

greater in any equilibrium in which motivated bureaucrats choose government than 

in which all equilibria in which they do not.”219 The idea, translated into 

nontechnical language, is that some degree of job security improves governance by 

recruiting and retaining motivated and skilled employees to government, but that 

too much job security reduces government performance by disincentivizing good 

work and by making it unduly difficult to dismiss bad employees. Of course, the 

difficulty is defining and achieving that equilibrium. 

Another paper studied and modeled the incentives of populist leaders on 

whether to replace bureaucrats with loyalists. It found that when bureaucrats are 

faced with populist leaders who are determined to undermine existing policy, they 

have incentives to feign loyalty to the leader in the hopes of keeping their job and 

waiting for a future administration, and that strong civil service protections lessen 

the need for feigning loyalty. But it also found that when a populist hires a loyalist, 

strong civil service protections enable the loyalist to stay in office in a future 
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administration. Ultimately, they conclude that “even short-term populism can lower 

the expertise of the bureaucracy and create poor policy implementation.”220 

Some scholars have studied the effect of civil service laws by comparing 

measures of performance before and after a civil service law was implemented or 

by comparing the performance of government agencies where staff are subject to 

replacement to agencies where staff are protected from political replacement.221 One 

ambitious large study measured the effect of the adoption and expansion of the 

Pendleton Act in 1883 and 1893 on the efficiency and productivity of the U.S. Postal 

Service. The study found, while controlling for many possibly confounding 

variables, that civil service protections improved the efficiency, accuracy, and 

productivity of the Postal Service.222 Another study focused on the effect of 

politically mandated school staff turnover on student test scores in Brazil. Students 

at schools where staff were subject to replacement after a mayoral election had lower 

test scores after the election than did students at schools where school staff were 

insulated from replacement following an election.223 

A challenge in assessing the likely effects of attacks on civil service 

protections is in determining whether they will ultimately increase or decrease 

reliance on, and accurate and fair assessments of, merit in hiring, pay, and 

promotion. A field experiment of frontline health workers in Sierra Leone found that 

adoption of a meritocratic promotion system increased worker productivity, 

motivation, and effort; the effect was especially pronounced for workers who were 

evaluated sufficiently favorably to have a realistic shot at promotion, and where 

workers perceived the assessment of merit as accurate.224 The authors also speculate 

that a meritocratic promotion system may enhance the quality of the applicant pool, 

which would have long-term positive effects on the quality of government service.225 

In sum, the empirical evidence on job protections for government 

employees does not sustain the claim that eliminating civil service will improve 

government. The consensus of the literature is that some reforms are desirable, that 

some have been tried and have produced good results, and that completely 

abolishing legal rights to job tenure during good behavior is extremely risky because 

it often produces more harm than good. But the tone and content of the Trump 
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Administration’s overhauls of federal employment suggest that the real justification 

is not to improve the quality of government, but rather to allow the President 

unfettered power to remake policy and law, even when Congress fails to act. 

IV. ASSESSING THE CASE AGAINST THE NONPARTISAN CIVIL 

SERVICE AND THE POLITICAL INDEPENDENCE OF THE AGENCIES 

THAT ADMINISTER IT 

The effort to make some, and perhaps eventually all, federal employees 

fireable by the President is part of a larger right-wing effort to increase the power of 

the White House relative to Congress and the rest of the executive branch. 

Republicans have advocated this since the late 1960s, a time when Republicans had 

not controlled both houses of Congress since 1932 and assumed their only chance 

of federal government control was to enhance the power of the President. Both the 

Nixon and Reagan White Houses adopted strategies to identify and sideline civil 

servants whom they perceived as disloyal, and the Reagan Administration tapped 

the conservative Heritage Foundation in an effort to elevate loyalists and impose 

their policy on the bureaucracy through centralized control.226 

Even after Republicans won majorities of Congress after 1994, it is not 

surprising that wholesale attacks on the civil service have been a project of 

Republican presidents. An empirical study of civil servants’ voter registration 

suggests that a plurality of civil servants (about 50%) are registered Democrats, 

while a third to a quarter are registered Republicans (ranging from 32% in 1997 to 

26% in 2019).227 The political affiliation of civil servants is not uniform across 

agencies, with more Democrats in the Department of Education, Environmental 

Protection Agency, and Department of State, but near parity of Democrats and 

Republicans in the Departments of Transportation and Agriculture.228 Little wonder 

then that Democrats have promoted civil service reform (including the CSRA, one 

of President Carter’s signal achievements) while Republicans have sought 

elimination of the civil service. 

While the current push may be an effort to shrink government, an old-

school GOP demand, it may also be an effort to shift the party affiliation of civil 

servants. The Administration has asserted that exempting federal employees from 

the civil service or firing them is necessary to address alleged poor performance by 

career employees,229 and it is unduly difficult to fire employees after the one-year or 
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two-year probationary period.230 It has also said civil service rules “empower 

ideological activists in the bureaucracy to pursue their own agendas regardless of 

who the American people elect to run the government.”231 But poor performance or 

failure to follow instructions from a supervisor or to enforce law or policy have 

always been a basis for firing. Streamlining the process for firing poor performers, 

however, has never been on the Trump agenda. And the mass firings since 

January 20 have not been targeted at poor performers or based on any evidence of 

misconduct. Rather, as noted above, the real justification for the new civil service 

exceptions, their architect candidly admitted, is that civil servants “are 

disproportionately liberal” and their alleged resistance to presidential policy 

disproportionately afflicts conservative administrations.232 Both Trump and Vance 

have advocated replacement of those fired with loyalists. If this is the first step to 

staffing the entire government with Trump loyalists, it will go beyond what 

Professor Kate Shaw has labeled “partisanship creep” to be a top-to-bottom partisan 

takeover.233 

In what follows, I examine legal arguments that have been presented both 

by the Administration and by its critics in and out of court regarding the firing or 

restructuring of the civil service.234 Because of the large number and variety of the 

efforts to restructure the federal government and to fire federal civilian employees 

since January 20, 2025, I focus on those that might have the most enduring 

significance for the principle of a nonpartisan civil service. In particular, I focus on 

the power of the White House or OPM to reduce the scope of the civil service under 

the CSRA and the Constitution. Although narrowing civil service law became less 

prominent between early February and mid-May as the White House and DOGE 

shifted the focus to mass layoffs of probationary employees and shuttering agencies, 

the Administration returned to it with the Schedule G Executive Order in July, and 

it may be that in the long term the power to eliminate civil service protections 

entirely will have greater structural significance than the mass layoffs. 

A. The APA Arguments on Schedule P/C 

Although Trump sought to establish Schedule P/C and Schedule G by 

Executive Order, just as he had done in 2020 to create Schedule F, the legally proper 

way to adopt Schedule P/C requires rescinding regulations OPM issued during the 

Biden Administration clarifying that positions in the competitive service cannot be 
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transferred to the excepted service (such as under Schedule P/C) without granting 

the employees appeal rights.235 This is undoubtedly why the Biden-era OPM decided 

to issue regulations even after President Biden rescinded the Schedule F Executive 

Order. The Trump Administration has launched a rulemaking proceeding to rescind 

them.236 Once it is complete, the Trump Administration must convince a court that 

Schedule P/C is consistent with the CSRA and mandated or permitted by the 

Constitution. Likewise, to create a new Schedule G expanding the ranks of political 

appointees, the government would have to issue regulations under the rulemaking 

process, and much of the discussion that follows would be applicable to whether a 

future Schedule G rule would be consistent with the CSRA. This Section addresses 

the 2024 OPM regulations intended to prevent the Schedule F revival by Executive 

Order, then considers whether the 2024 regulations or Schedule P/C are more 

consistent with the CSRA and whether the Proposed Rule rescinding the 2024 

regulations is arbitrary and capricious and, therefore, invalid under the APA.237 

When Congress created OPM in the CSRA in 1978, it authorized the 

agency to use notice and comment rulemaking as authorized by the Administrative 

Procedure Act.238 OPM followed this procedure in issuing the 2024 rule.239 Agency 

rules adopted after formal rulemaking are subject to judicial review under the APA 

but are not to be set aside unless they are “arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.”240 Otherwise, they can be 

 
 235. Upholding Civil Service Protections and Merit System Principles, 89 Fed. 

Reg. 24982, 25033 (Apr. 9, 2024); see Perez v. Mortg. Bankers Ass’n, 575 U.S. 92, 101 

(2015). 

 236. The Schedule P/C Executive Order simply does more quickly what the 

rulemaking will eventually do. The Trump Administration did not have the option of 

repealing the OPM regulation under the Congressional Review Act because OPM rules 

relating to personnel matters, which is what the October 2024 regulations are, are probably 

not subject to the Congressional Review Act (CRA) and cannot be invalidated by Congress 

(other than, of course, by enacting legislation to change the CSRA); see Contract with 

America Advancement Act of 1996, Pub. L. No. 104-121, 110 Stat. 847, 868 (Mar. 29, 1996) 

(Congressional Review Act) (codified as amended at 5 U.S.C. §§ 801–808); see also VALERIE 

C. BRANNON & MAEVE P. CAREY., CONG. RSCH. SERV., R45248, THE CONGRESSIONAL 

REVIEW ACT: DETERMINING WHICH “RULES” MUST BE SUBMITTED TO CONGRESS (2024), 

https://crsreports.congress.gov/product/pdf/R/R45248 [https://perma.cc/DP6E-893V] 

(viewed Jan. 26, 2025). Under the CRA, agencies promulgating major rules must submit to 

both houses of Congress and the GAO a report containing the text and a summary of the rule 

and its proposed effective date and give Congress time to use a fast-track procedure to 

overturn the rule. If both houses agree to a joint resolution of disapproval and it is signed by 

the President (or Congress overrides the veto), the rule does not take effect. 5 U.S.C. § 801(f). 

The CRA specifically exempts “any rule relating to agency management personnel” or “any 

rule of agency organization, procedure, or practice that does not substantially affect the rights 

or obligations of non-agency parties.” 5 U.S.C. § 804(3). 

 237. 5 U.S.C. § 706(2)(A).  

 238. 5 U.S.C. § 1103(b); see Nat’l Treasury Emps. Union v. Horner, 854 F.2d 490, 

496 (D.C. Cir. 1988). 

 239. Upholding Civil Service Protections and the Merit System Principles, 89 Fed. 

Reg. 24982 (Apr. 9, 2024). 

 240. 5 U.S.C. § 706(2)(A); Horner, 854 F.2d at 498. 



672 ARIZONA LAW REVIEW [VOL. 67:629 

changed only by a new rule rescinding the earlier one that itself has to be adopted 

by the APA notice and comment rulemaking procedure.241 

In issuing the 2024 regulations, OPM concluded that the Schedule F’s 

proposed extension of an exception from the competitive service for employees in 

“positions of a confidential, policy-determining, policy-making, or policy-

advocating character” was inconsistent with both good administration and the 

CSRA. 242 It discussed the 4,000 comments received in the rulemaking process and 

some of the empirical literature discussed above examining whether the expansion 

of at-will employment in several states increased the quality of public services. It 

examined at considerable length the various legal arguments, based both on the 

CSRA and Article II of the Constitution, about whether OPM or the White House 

had the authority to expand the excepted service to cover all policy positions and to 

involuntarily transfer incumbent employees to at-will jobs. All of this is the kind of 

reasoned decision-making that the APA requires.243 

To reverse that conclusion, OPM will have to find the opposite of what it 

found before. And then it will have to convince a reviewing court that drastically 

reducing the scope of the civil service who enjoy appeal rights when subjected to an 

adverse employment action is consistent with the CSRA (which is discussed below). 

In its 2025 Proposed Rule on Schedule P/C, OPM concluded that much of what it 

had said in 2024 about the meaning of the CSRA was incorrect and that the better 

view of the statute is the direct opposite of what it said a year before.244  

The statutory language referring to the President’s ability to exempt such 

employees was, as OPM found in 2024, intended by the CSRA to apply only to 

noncareer political appointees, not to career staff.245 That is, according to OPM, 

Congress intended the exception for those people who, under Article II, are officers 

appointed by the President, the head of a department, or a court, whether or not they 

are subject to Senate confirmation.246 These appointees, OPM explained, are 

excepted from the civil service protections under Schedule C.247 The number of such 

political appointees, OPM observed, has remained steady since the 1950s and a 

dramatic expansion (from about 4,000 to anywhere between 50,000 and several 

hundred thousand) was inconsistent with Congress’s intent in the CSRA.248 (As of 

this writing, President Trump has nominated only 280 people requiring Senate 
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confirmation.249) Moreover, OPM also responded to the argument (addressed below) 

that Congress authorized the President to determine that positions should be 

excepted from civil service when conditions of good governance warrant. OPM said 

that the President’s authority to except positions when conditions of good 

governance warrant only allows designating a position as excepted, not forcing an 

employee to involuntarily transfer to the excepted service and lose all job 

protections.250 Finally, OPM cited a number of provisions of the CSRA authorizing 

it to issue regulations.251 

OPM’s first reason for overturning the 2024 Rule is that “[t]he Constitution 

gives the President authority to set federal workforce policy, vesting executive 

power exclusively in the President.”252 Therefore, OPM asserts, once the President 

issued the January 20 Executive Order adopting Schedule P/C, his exercise of 

authority over executive branch personnel “render[s] OPM’s amendments 

inoperative” and “supersedes OPM’s prior regulations.”253 

OPM also has concluded that allowing civil servants to have appeal rights 

is bad policy for two reasons. First, allowing civil servants to appeal adverse 

personnel actions makes it “challenging” to address “poor performance, misconduct, 

and corruption” and, therefore, supervisors are reluctant to demote or remove 

subordinates.254 In support of this conclusion, OPM cited a 2016 opinion survey of 

supervisors, which included three instances of the MSPB ordering employees 

reinstated after they were dismissed for misconduct and data suggesting that most 

of the 10,000 employees who are fired annually for performance or misconduct are 

temporary or probationary.255 Although the Proposed Rule refers to the difficulties 

in addressing corruption, OPM cites no example of employees who were fired for 

corruption and who were reinstated after appeal. Nor does the Proposed Rule explain 

which aspects of appeal rights render it unduly difficult to terminate poor performers 

and why the only recourse is to eliminate appeal rights entirely rather than to 

streamline the process or change the standard of review.  

OPM’s second policy reason for rescinding the 2024 Rule is that career 

employees’ “policy resistance” to President Trump is “a serious threat to democratic 

self-government.”256 The evidentiary basis for this policy judgment is a study 

showing that career staff of the EPA resisted the environmental deregulation 

initiatives of President Reagan in the 1980s and various news reports of civil 

servants’ resistance to President Trump’s policies in his first term.257 OPM 
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acknowledged that OPM considered this evidence in the 2024 Rule and found it 

insubstantial, but said that its 2024 response to the evidence “was too shallow” and 

what OPM thought was a dearth of evidence was simply that “[i]t is difficult to 

empirically document the scope of policy resistance because it primarily occurs 

behind closed doors.”258 

The challenge OPM will face in defending its new Schedule P/C Proposed 

Rule to a reviewing court is that it did not attempt to explain why the existing 

statutory procedures for terminating employees are inadequate to address 

misconduct or policy resistance. This failure makes the new rule arbitrary and 

capricious under the APA.259 

B. The CSRA Arguments About White House or OPM Control over Personnel 

The multi-pronged Administration effort to consolidate power over firing 

or promotion decisions across the Executive Branch not only violates the APA; it 

also is inconsistent with the CSRA. In this Section, I explain that three distinct but 

overlapping aspects of the Administration effort—the adoption of Schedules P/C 

and G, the elimination of union rights for most federal workers,260 and giving the 

Director of the Office of Personnel Management authority to determine the 

“suitability” of any and all government employees—are inconsistent with the 

CSRA261 Moreover, even if they could be justified under the CSRA, they are such a 

radical change in the half-century-old civil service system as to present the “major 

questions” that require legislative action rather than simply issuance of new 

regulations.262 

1. CSRA and Schedules P/C and G 

There are two possible statutory arguments authorizing the Administration 

to except new categories of federal employees from civil service protections. One is 

the provision of the CSRA that states: “The President may prescribe rules governing 

the competitive service. The rules shall provide, as nearly as conditions for good 

administration warrant, for . . . necessary exceptions of positions from the 

competitive service.”263 The statute thus requires that exceptions be “necessary” and 

consistent with “good administration.”264 As discussed above, OPM concluded in its 

2024 regulation that expanding the excepted service to cover tens of thousands of 

additional positions was neither necessary nor consistent with good administration.  

Only one reported judicial opinion prior to the suits filed since January 

2025 interpreted the meaning of the terms “necessary” and “good administration” in 

the context of decisions about expanding or contracting the number of positions in 

 
 258. Id. at 17193. 

 259. See 5 U.S.C. § 706(2)(A). 

 260. See Executive Order 14,251, supra note 2, at 14556. 

 261. See Strengthening the Suitability and Fitness of the Federal Workforce, 90 

Fed. Reg. 13683 (Mar. 20, 2025).  

 262. See West Virginia v. EPA, 597 U.S. 697, 732 (2022); see also Daniel T. 

Deacon & Leah M. Litman, The New Major Questions Doctrine, 109 VA. L. REV. 1009, 1012 

(2023). 

 263. 5 U.S.C. § 3302(1). 

 264. Nat’l Treasury Emps. Union v. Horner, 854 F.2d 490, 492 (D.C. Cir. 1988). 
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the competitive or excepted service or transferring employees wholesale from one 

classification to another. In National Treasury Employees Union v. Horner, the D.C. 

Circuit reviewed the decision of OPM to reclassify a large number of jobs as being 

in the excepted service and found its decision was arbitrary and capricious because 

OPM had failed to adequately explain the basis of its decision.265 

Because the statutory language is capacious and the federal courts are no 

longer required to grant deference to an agency’s reasonable interpretation of its 

own statute,266 it is difficult to identify the constraints that might operate on the 

federal courts’ likely confrontation with the Trump Administration over Schedule 

P/C or Schedule G. Given the Supreme Court’s penchant for expanding executive 

power at the expense of Congress or independent agencies, as discussed below, the 

courts’ likely approach to the statutory interpretation question seems standardless. 

The second CSRA provision that the Administration might invoke is the 

coverage section, § 7511(b), which states:  

This subchapter does not apply to an employee: 

(1) whose appointment is made by and with the advice and 

consent of the Senate; 

(2) whose position has been determined to be of a confidential, 

policy-determining, policymaking or policy-advocating character 

by— 

(A) the President for a position that the President has excepted 

from the competitive service; 

(B) the Office of Personnel Management for a position that the 

Office has excepted from the competitive service; or 

(C) the President or the head of an agency for a position excepted 

from the competitive service by statute; [or] 

(3) whose appointment is made by the President . . . .267 

Both the Schedule P/C Executive Order and the Proposed Rule rely on the 

language of § 7511(b)(2), as does the Schedule G Executive Order.  

The Schedule P/C Proposed Rule asserts that the President has power under 

subsection (b)(2)(A) to exempt jobs from the appeal rights available to the 

competitive service even though the hiring process is still subject to the merit 

selection principles applicable to the competitive service. It is thus a partial 

exception from the civil service. In other words, OPM now asserts that policy-

involved employees (its shorthand for “confidential, policy-determining, 

policymaking, or policy-advocating”) can be treated like political appointees for 

purposes of transfer or firing but like competitive service employees for purposes of 

hiring. Therefore, it asserts, under its reading of the CSRA, policy-involved 

positions “include but are not limited to political appointments.”268 OPM will 

presumably make this argument in defense of Schedule G as well.  

 
 265. Id. 

 266. Loper Bright Enters. v. Raimondo, 603 U.S. 369, 413 (2024). 

 267. 5 U.S.C. § 7511(b). 

 268. Schedule P/C Proposed Rule, supra note 34, at 17195; see also id. at 17198.  
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Given its reading of the meaning of the exclusions from the CSRA, and its 

broad notion of the President’s Article II powers to confer or revoke whatever job 

rights the President considers desirable, OPM does not address the issue that OPM 

emphasized in its 2024 rulemaking as to whether it is “necessary” to reclassify 

positions in the interest of “good government,” which is the statutory standard.269 

The legislative history of § 7511(b)(2) states that it is “an extension of the 

exception for appointments confirmed by the Senate. These positions are currently 

placed in Schedule C (positions at GS-15 and below) or filled by non-career 

executive assignment.”270 Schedule C, it will be recalled, covers confidential and 

policy-determining positions and includes most political appointees below the 

Cabinet and sub-Cabinet levels. The questions invited by the Schedule P/C Proposed 

Rule and Executive Order and the Schedule G Executive Order are the limit of the 

President’s power to expand the number of political appointees. May the President 

as a matter of discretion use merit principles for the appointment of a group of 

political appointees (the Schedule P/C group) but exempt them from the merit 

system for firing? How far can the concepts of policymaking, policy-determining, 

and confidential work be stretched, consistent with the commitment of Congress to 

civil service appointments? 

The Schedule P/C Executive Order includes in the new category a broad 

number of positions that are not clearly “confidential, policy-determining, policy-

making or policy-advocating.” For example, there is a difference between 

“substantive policy-related work” (excepted under Schedule P/C) and “policy-

determining” or “policy-advocating” (authorized for exception by the CSRA).271 For 

example, an employee authorized to research responses to public comments in the 

APA notice and comment rulemaking process, a task menial enough for a recent 

college graduate, is doing “substantive policy-related work” but is a long way from 

determining policy. Similarly, someone who is involved in “viewing, circulating, or 

otherwise working with proposed regulations, guidance, executive orders” and is 

“working in the agency or agency component executive secretariat” could be an 

administrative assistant.272 These positions are many steps below the political 

appointee. Similarly, to create a large new category of political appointees 

throughout the bureaucracy, as Schedule G seeks to do, is flatly inconsistent with 

the principles of merit hiring and nonpartisanship embodied in the CSRA and the 

Hatch Act. 

Even if the President or OPM can reclassify these positions prospectively, 

there is no basis in the CSRA to allow large numbers of employees to be 

involuntarily transferred from a civil service position to an exempted position and 

then be summarily fired because their position has been reclassified. The CSRA 

contains no provision authorizing an involuntary transfer of an employee to at-will 

status after they have acquired the job protections that come with years of service. 

 
 269. Upholding Civil Service Protections and Merit System Principles, 89 Fed. 

Reg. 24982, 24992 (Apr. 9, 2024). 

 270. S. REP. NO. 95-969, at 48, (1978), as reprinted in 1978 U.S.C.C.A.N. 2723, 

2770–71. 

 271. Compare 2025 Executive Order § 5(c)(1), with 5 U.S.C. § 7511(b). 

 272. 5 U.S.C. § 7511(b). 
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The National Treasury Employees Union argues that incumbents in any reclassified 

position have both civil service and due process rights that cannot be abrogated by 

executive order or ex post facto by regulation. The CSRA states that non-

probationary employees in both the competitive and the excepted service have due 

process rights if an agency removes the employee, suspends them for more than 

14 days, reduces their grade or pay, or furloughs them for 30 days or less.273 Due 

process, as defined both in the statute and by the Constitution, includes the right to 

notice, to respond, and to appeal to the MSPB.274 

2. CSRA and Union Rights 

As described above, Executive Order 14,251 strips collective bargaining 

rights from the majority of civilian employees and abrogates collective bargaining 

agreements.275 The mass layoffs of probationary employees and staff of shuttered 

agencies likely violate collective bargaining agreements between the agencies and 

the unions representing the laid-off workers. It is surely for that reason that in late 

March the White House issued the Executive Order summarily removing most 

employees and agencies from the scope of union and collective bargaining rights 

and reneging on their labor agreements.276  

Even before the White House tried to eliminate federal employee unions 

entirely, OPM took a narrow view of the collective bargaining rights of affected 

workers. OPM determined that federal unions have no right to bargain about the 

scope (as opposed to the effects) of layoffs and agencies have no duty to provide 

information to enable the union to bargain about whatever subjects are within the 

scope of bargaining.277 In a March 12, 2025 memo to all agencies and departments, 

OPM advised agency heads to look for collective bargaining agreement (“CBA”) 

language waiving the right to bargain about reductions in force and suggested that a 

management rights clause (a standard term in many CBAs) governing agency 

“organization” or “number of employees” may eliminate the need to bargain.278 

Moreover, the memo counseled that CBA restrictions on such management rights 

are inconsistent with OPM regulations regarding hiring and layoff, and advised 

agencies to take a narrow view of the right of unions to demand information 

regarding layoffs.279  

3. CSRA and OPM Determinations of Suitability 

The CSRA defines the powers and responsibilities of the Director of OPM 

as overseeing OPM and “executing, administering, and enforcing . . . the civil 

service rules . . . except with respect to functions for which the Merit Systems 

 
 273. Id. § 7512. 

 274. Id. §§ 7511–13, 7701; Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 

538–39 (1985); Kriner v. Dep’t of Navy, 61 M.S.P.R. 526, 531 (1994). 

 275. Executive Order 14,251, supra note 2, at 14556. 

 276. Id. 

 277. Charles Ezell, U.S. Office of Personnel Management Acting Director, 

Guidance on Collective Bargaining in Connection with RIFs, 1–2 (Mar. 12, 2025), 

https://federalnewsnetwork.com/wp-content/uploads/2025/03/Guidance-on-collective-

bargaining-on-ARRPs-FINAL.pdf [https://perma.cc/JME2-YHW6].  

 278. Id. at 2. 

 279. Id. 
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Protection Board or the Special Counsel is primarily responsible.”280 It does not 

confer on OPM or its Director the power to make determinations of suitability for 

continued federal employment. Rather, those determinations are vested in 

supervisors, subject to review by the MSPB. Indeed, it is inconsistent with the entire 

civil service system to confer such powers on OPM. 

OPM’s responsibilities are explicitly defined in the CSRA as focused on 

administration of systems, not substantive determinations of whether employees are 

“suitable” for continued employment. For example, the statute says OPM “shall 

design a set of systems, including appropriate metrics, for assessing the management 

of human capital by Federal agencies.”281 The “systems . . . shall be defined in 

regulations of the Office of Personnel Management and include standards for” such 

things as “aligning human capital strategies of agencies with the missions, goals, 

and organizational objectives of those agencies,” “sustaining a culture that cultivates 

and develops a high performing workforce,” and “holding managers and human 

resource officers accountable” for HR management “in accordance with merit 

system principles.”282 For the Director of OPM himself to insert himself in 

substantive decision-making, subject to no standards other than his own view of 

which employees are “suitable,” is ultra vires and likely arbitrary and capricious. 

In sum, under the CSRA, OPM is in charge of managing systems, not 

managing individual employees other than its own staff. The White House effort to 

consolidate power over firing in OPM is contrary to the CSRA. Moreover, as 

discussed more fully below, even if there were an argument that OPM could 

establish itself as the reviewer of the suitability of all government employees for 

continued employment, such as by rulemaking stating that its involvement is a 

“system” for “holding managers” in agencies “accountable,” such a dramatic change 

in how the civil service system operates would surely be subject to challenge under 

the so-called major questions doctrine. 283 Since its creation nearly a half-century 

ago, OPM has not had this authority. To claim it now is quite a radical change. 

The Schedule P/C Executive Order and Proposed Rule, the Schedule G 

Executive Order, and the Executive Order stripping collective bargaining rights seek 

to broadly strip collective bargaining rights from federal employees. Nothing in the 

Executive Order itself or in the defenses of it have explained why collective 

bargaining poses a threat to the efficiency, competence, or accountability of 

government workers. Rather, the Executive Orders and their defenders have focused 

on whether covered workers are “required or authorized to formulate, determine, or 

influence the policies of the agency.”284 But Congress’s decision to allow 

government workers to unionize reflects the view that one can be authorized to 

influence agency policy and still have an interest in collective representation on 

compensation, conditions of employment, and just treatment. To override this 

 
 280. 5 U.S.C. § 1103(a)(5). 

 281. Id. § 1103(c)(1). 

 282. Id. § 1103(c)(2). 

 283. See West Virginia v. EPA, 597 U.S. 697, 732 (2022); Deacon & Litman, supra 

note 262, at 1013. 

 284. Creating Schedule F in the Excepted Service, 85 Fed. Reg. 67,631, 67,634 

(Oct. 21, 2020). 
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legislative determination (one that was enacted by Congress and signed into law by 

a prior president) is a startling overreach. 

Consolidating discretionary power in OPM and proposing to reduce the 

scope of civil service and other labor rights seem aimed less at increasing the 

competence or efficiency of government than at controlling, perhaps without regard 

to what the law requires, those who might be more inclined to follow the statutes 

and regulations they believe they are charged to enforce than to follow the 

unorthodox views of political appointees. The CSRA protects federal employee job 

rights to encourage the hiring and retention of a high-caliber workforce and to 

protect workers and the public from unlawful actions or abuse of power. 

C. The Legal Arguments About Mass Layoffs 

The mass layoffs or reductions in force (“RIF”) of probationary employees 

and of staff of agencies (like CFPB and USAID) or cabinet departments (such as 

Department of Education) that the White House seeks to eliminate violate the 

CSRA. As noted above, OPM directed agencies to lay off all probationary 

employees who were not “mission critical.” This is alleged to be a sizable number, 

as the federal government employed (before the purges began) approximately 

220,000 probationary employees.285 By the middle of March, according to the 

opinion of Judge Bredar of the District of Maryland in a case challenging the mass 

layoffs, the government had terminated approximately 25,000 probationary 

employees.286 At least two federal courts and two MSPB proceedings have issued 

stays or injunctions against the firings, but the Supreme Court has stayed the trial 

court injunctions.287 The Court in an unsigned order determined that the government 

is likely to succeed on its argument that the Executive Order directing the layoffs is 

lawful but “express[ed] no view on the legality of any Agency RIF and 

Reorganization Plan produced or approved pursuant to the Executive Order” 

because the “plans are not before this Court.”288 

 
 285. Maryland v. U.S. Dep’t of Agric., 70 F. Supp. 3d 779, 792 (D. Md. 2025). 

 286. Id. at 793; Maryland v. U.S. Dep’t of Agric., No. 25-1248, 2025 WL 1073657, 

at *1 (4th Cir. Apr. 9, 2025) (holding that the district court lacked jurisdiction over Plaintiffs’ 

claims and therefore granting the Government’s motion for a stay of the preliminary 

injunction pending appeal).  

 287. Trump v. Am. Fed’n of Gov’t Emps, 145 S. Ct. 2635 (2025); Maryland v. 

Dep’t of Agric., 70 F. Supp. 3d 779, 792, 820 (D. Md. 2025); Am. Fed’n of Gov’t Emps., 

AFL-CIO v. U.S. Off. of Pers. Mgmt., No. C 25-01780 WHA, 2025 WL 660053, at *14 (N.D. 

Cal. Feb. 28, 2025). In Special Counsel ex rel. John Doe v. Department of Agriculture, CB-

1208-25-0020-U-1 (M.S.P.B. Mar. 5, 2025), the MSPB stayed the firing of probationary 

employees. The decision, which is not precedential, cites 5 U.S.C. § 3502 (directing OPM to 

prescribe regulations for release of employees in a RIF, which give “due effect to” tenure of 

employment, military preference, length of service, and efficiency or performance ratings). 

See, e.g., 5 C.F.R. pt. 351 (regulations issued per 5 U.S.C. § 3502 requiring agencies to follow 

procedures for granting priority for retention of employees during RIFs). The MSPB also 

cited numerous cases pertaining to RIF procedures, including Bielomaz v. Department of 

Navy, 86 M.S.P.R. 276 (2000), which indicates that probationary employees are included in 

RIF procedures. As of June 19, 2025, the Order on Stay Request for both cases has not been 

challenged.  

 288. Trump, 145 S. Ct. at 2635. 
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It is unclear why the Court concluded that the mass layoffs are likely to be 

legal because the Court offered no reasons. But the CSRA does not appear to 

authorize them. Regulations implementing the CSRA define a probationary 

employee as one in the first or second year of employment.289 A probationary 

employee may be terminated if his “work performance or conduct during this period 

fails to demonstrate his fitness or his qualifications for continued employment,”290 

or “for reasons based in whole or in part on conditions arising before his 

employment.”291 The probationary period is described as an extension of the merit 

hiring process, so the basis for termination is either that the employee lacks the merit 

required for the job or that there was an error in assessing the agency’s needs before 

the time of hire (not changed circumstances after the hire, such as a closure of the 

agency).292 Probationary employees do not have full appeal rights, but they do have 

a right not to be fired arbitrarily, discriminatorily, or for political reasons. 

The Administration did not follow these rules and processes in firing 

probationary employees. Some employees report having received conclusory 

termination notices stating their “ability, knowledge, and skills do not match the 

Agency’s current needs.”293 Others were told that the termination was “in the 

government’s interest” or “in accordance with the priorities of the 

Administration.”294 In some cases, notice of the reasons for termination was sent 

weeks after the employee was locked out of the computer system. In other cases, 

employees had received recent positive reviews from supervisors, and/or their 

supervisor had no knowledge or involvement in the firing. The firings were not 

based on particularized evidence of “work performance or conduct” during the 

probationary period, as the regulation requires, and the notices did not explain “the 

agency’s conclusions as to the inadequacies of [the employees’] performance or 

conduct.”295 

The terminations of non-probationary employees also were done in 

violation of law. A reduction in force of federal employees requires ranking 

employees by seniority, preference for veterans, length of service, and performance; 

laying off in order of ranking; and retaining probationary employees in preference 

to certain temporary and term employees.296 All who are RIF’d are entitled to 

advance notice. The federal agency must also notify the state government of the state 

 
 289. 5 C.F.R. § 315.802(a) (1995). The two-year probationary or trial period 

applies to some excepted service positions. 5 C.F.R. § 11.3(a) (2025). 

 290. Id. § 315.804(a); see McGuffin v. Soc. Sec. Admin., 942 F.3d 1099, 1102 

(Fed. Cir. 2019) (describing the rights and procedures of probationary employees to be 

terminated for failure to demonstrate fitness). 

 291. 5 C.F.R. § 315.805 (2008). 

 292. Id. § 315.803; see McGuffin, 942 F.3d at 1102. 

 293. Accounts of termination notices like this are given by affected civil servants 

on the We the Builders site. Former CDC Employee, Merit is a Myth, WE THE BUILDERS (Mar. 

16, 2025), https://www.wethebuilders.org/posts/merit-is-a-myth [https://perma.cc/V34C-

5BCV]. 

 294. Maryland v. U.S. Dep’t of Agric., 770 F. Supp. 3d 779, 810 (D. Md. 2025). 

 295. See 5 C.F.R. § 315.804(a) (2008). 

 296. Id. § 351.501(a). 
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where the employees work in order to allow them to plan for mass unemployment.297 

The Administration did none of this in the RIFs of winter/spring 2025. 

One of the government’s principal defenses has been that federal 

employees may challenge their termination only before the MSPB (in the case of a 

violation of the CSRA, the Hatch Act, the Whistleblower Protection Act, or any of 

the antidiscrimination laws protecting federal employees) or the FLRA (in the case 

of a firing alleged to be an unfair labor practice relating to the rights to unionize and 

bargain collectively).298 It is noteworthy that Trump also fired the heads of the 

MSPB and the FLRA, rendering the agencies temporarily defunct for lack of a 

quorum, and has not nominated replacements.299 But employees have also filed 

charges in those agencies. Even when the MSPB lacks a quorum, as it did for the 

entirety of Trump’s first term, federal employees can file appeals, and the agency’s 

administrative law judges (“ALJs”) can decide those appeals. If neither the 

employee nor the agency petitions the MSPB, the ALJ’s decision becomes final.300  

It is troubling that the United States is simultaneously arguing that federal 

employees who have been fired may challenge their firings only in the MSPB or the 

FLRA while at the same time arguing that the President could lawfully fire the 

leaders of both agencies, as well as the leader of the OSC, without cause and without 

nominating a successor. Regarding the MSPB, which by statute has three members, 

only two of which may be from the same political party, a district court permanently 

enjoined the removal of Member Cathy Harris without cause, although the Supreme 

Court stayed that ruling.301 In granting the injunction, the court emphasized that the 

MSPB preserves the power of the Executive Branch by mediating or adjudicating 

claims of employees within the Executive Branch agency rather than in federal 

court.302 Regarding the OSC, another district court enjoined removal of the Special 

Counsel on the ground that it does not exercise executive power (it can only 

investigate and not regulate). The judge also emphasized the need for independence 

from the rest of the Executive Branch if OSC is to effectively investigate fraud, 

waste, or other unethical or unlawful practices within the Executive Branch. As the 

judge said, “[i]t would be ironic, to say the least, and inimical to the ends furthered 

by the statute if the Special Counsel himself could be chilled in his work by fear of 

arbitrary or partisan removal.”303 

 
 297. 29 U.S.C. § 2102(a)(2). 

 298. 5 U.S.C. §§ 7701(a), 7118(a)(1). 

 299. See infra text accompanying note 301 (discussing the legality of removal of 

heads of independent agencies). 

 300. See Drew Friedman, What MSPB can and can’t do without a quorum, FED. 

NEWS NETWORK (May 29, 2025), https://federalnewsnetwork.com/workforce-

rightsgovernance/2025/05/what-mspb-can-and-cant-do-without-a-
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 301. Harris v. Bessent, 775 F. Supp. 3d 164, 189 (D.D.C. 2025) (holding that the 

MSPB is a “nonpartisan body of experts” that is a quasi-judicial entity and exercises no 

executive power and does not regulate private parties). 

 302. Id. at 176. 

 303. Dellinger v. Bessent, 768 F. Supp. 3d 33, 38 (D.D.C. 2025), vacated and 

remanded, No. 25-5052, 2025 WL 935211 (D.C. Cir. Mar. 27, 2025). The need for 
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Courts rejected the Administration’s contention that the exclusive forums 

are the MSPB and the FLRA and ruled that the CSRA prohibits firing probationary 

employees without cause or process and prohibits firing any employee without cause 

or individualized hearing in a reduction in force.304 They reasoned that the mass 

firings were plausibly alleged to be a reorganization, rather than based on 

individuals’ performance, and that a reorganization triggers RIF procedures 

requiring the agency to take into account efficiency or performance ratings for all 

employees, probationary or not. The courts held that the agency terminations 

violated the RIF provisions of the CSRA and, therefore, the APA, because they were 

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

law.”305 Although the Supreme Court issued a shadow docket order staying a district 

court injunction, the litigation over the firings continues.306 

D. The Constitution 

The Trump Administration’s attacks on the civil service rest on a 

constitutional theory of executive power developed during the Reagan 

Administration. Attorney General Edwin Meese, working with a group of young 

lawyers, including future Supreme Court Justices John Roberts and Samuel Alito, 

proposed the idea that Article II of the Constitution confers unilateral power on the 

President to control the entire executive branch. This became known as the theory 

of the unitary executive.307 Its purpose is to reduce the independence of agencies 

created in the Progressive and New Deal eras.308 Proponents of the unitary executive 

idea justify it in terms of accountability. They assert the President is the one officer 

voted on by the entire nation and, therefore, his election expresses the public’s will 

to do whatever his policy preferences may be.309 As political scientist Stephen 

Skowronek explains, by equating the public’s preference to the will of the President, 

“extra-constitutional controls could be rejected as inconsistent with democratic 

 
independence of those charged with such investigation formed the basis of the Court’s 

opinion in Morrison v. Olson, in which Justice Rehnquist noted that “Congress, of course, 

was concerned . . . with the conflicts of interest that could arise in situations when the 

Executive Branch is called upon to investigate its own high-ranking officers.” 487 U.S. 654, 

677 (1988). 
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25-01780 WHA, 2025 WL 660053 at *4, *6 (N.D. Cal. Feb. 28, 2025). 
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accountability, and the vast repository of discretionary authority over policy 

accumulated in the executive branch could be made the exclusive province of the 

incumbent.”310  

The unitary executive theory has been deployed by conservative activists 

in the Heritage Foundation and the Trump Administration as the basis for attacking 

the political independence of the civil service and the collective bargaining rights 

that flow from it. The Project 2025 Report of the Heritage Foundation is the 

blueprint.311 It blamed the failings of the federal government in significant part on a 

bureaucracy “rooted in the progressive ideology that unelected experts can and 

should be trusted to promote the general welfare”; Project 2025’s ideal is that the 

President should have “direct supervision of the bureaucracy with the OPM Director 

available in his cabinet” to assist.312 That is the approach Trump and OPM Director 

Vought have taken, as detailed above. 

The specific constitutional argument underlying the idea of presidential 

control over the federal workforce was articulated by the Supreme Court in Lucia v. 

Securities Exchange Commission.313 In that case, the Court said there are three broad 

categories of federal government employees (other than those who are elected 

officials): “principal officers,” “inferior officers,” and “employees.” Principal 

officers are those who are nominated by the President and confirmed by the 

Senate.314 Inferior officers are those who are appointed by the President, by a court, 

or by heads of departments.315 Anyone who is not an officer is an “employee” 

(which, unlike officers, is a category not mentioned in Article II).316 A great deal of 

writing—more than could be cited here—explores the question of what Article II’s 

language requires for the appointment and removal of “officers,” but relatively little 

has been said until recently about presidential control over employees.317  

 
 310. Skowronek, supra note 307, at 2098. 

 311. The Project 2025 Tracker shows the connection between Trump 

Administration initiatives and the Project 2025 Report; the portion of the site focused on 

personnel reports significant progress in achieving the Project 2025 goals regarding federal 

personnel. PROJECT 2025 TRACKER, https://www.project2025.observer/en?subjects=9a3691

f404218cbf0e7e9d6a9 [https://perma.cc/MP7K-LE9K] (last visited May 29, 2025). 

 312. THE HERITAGE FOUNDATION, MANDATE FOR LEADERSHIP: THE CONSERVATIVE 

PROMISE 83 (Paul Dans & Steven Groves eds., 2023).  

 313. See Lucia v. SEC, 585 U.S. 237, 244–45 (2018). 

 314. Id. at 253 (Thomas, J., concurring). 

 315. Id. 

 316. The two categories of officers are defined in the Appointments Clause of 

Article II, § 2. It provides that the President:  

[S]hall nominate, and by and with the Advice and Consent of the Senate, 

shall appoint Ambassadors, other public Ministers and Consuls, Judges 

of the supreme Court, and all other Officers of the United States, whose 

Appointments are not herein otherwise provided for, and which shall be 

established by Law; but the Congress may by Law vest the Appointment 

of such inferior Officers, as they think proper, in the President alone, in 

the Courts of Law, or in the Heads of Departments. 

U.S. CONST. art. II, § 2, cl. 2. 

 317. Among the burgeoning literature on the President’s power to remove 

officials—one that surely will grow as the Supreme Court considers whether to allow Trump 
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Trump Administration officials have seized on the Appointments Clause 

as a tool to reduce the number of federal employees who can be appointed by any 

method other than by the President, a court, or a department head and to expand the 

president’s power to remove all of them, including officials who enforce the CSRA, 

the Whistleblower Protection Act, and other federal employee job rights.318 The 

Administration’s argument that civil service protections are inconsistent with 

Article II is radical and wrong. Not since 1883 has the President or his party had the 

power to fire civil servants protected by congressional statute. Nor does Article II 

license the President to hire and fire government employees in violation of any other 

statutory protection, such as those prohibiting discrimination on the basis of race, 

religion, gender, veteran status, or whistleblowing. Moreover, even if Article II gave 

the President power to remove employees below the level of “principal” and 

“inferior officers,” that power—like all other Article II powers—cannot be exercised 

to discriminate against people based on their beliefs or political affiliations in 

violation of the First Amendment.  

1. Article II 

Early constitutional litigation did not strongly favor the expansive view of 

the President’s Article II Appointments Clause powers.319 The first case to consider 

whether Congress may grant protection against removal to those who are not officers 

appointed by the President was United States v. Perkins, in which the Supreme Court 

determined that Congress had validly provided by statute that naval officers could 

 
to remove members of the NLRB and MSPB—is Robert Post, Tension in the Unitary 

Executive: How Taft Constructed the Epochal Opinion of Myers v. United States, 45 J. SUP. 

CT. HIST. 167 (2020). A history of the Trump Administration and Supreme Court’s efforts to 

remove civil service appointment and removal protections for administrative law judges is 

Graham G. Dodds, Presidential Control of Independent Agencies’ Leadership and Personnel: 

A Two-Case Study of Interbranch Contestation over the Bureaucracy and the Unitary 

Executive Under Donald Trump, 52 PRESIDENTIAL STUDS. Q. 168 (2022). A leading opponent 

of the idea that the President has unconstrained removal power is Jed Handelsman 

Shugerman; he lays out his argument and evidence in Movement on Removal: An Emerging 

Consensus on the First Congress, 63 AM. J. LEGAL HIST. 258 (2023), and The Indecisions of 

1789: Inconstant Originalism and Strategic Ambiguity, 171 U. PA. L. REV. 753 (2023). A 

leading historical defense of broad Article II power is STEVEN G. CALABRESI & CHRISTOPHER 

S. YOO, THE UNITARY EXECUTIVE: PRESIDENTIAL POWER FROM WASHINGTON TO BUSH 422–

23 (Yale University Press ed., 2008), and an even more expansive conception of power is 

articulated by John Yoo in a lengthy review essay on that book, Unitary, Executive, or Both? 

76 U. CHI. L. REV. 1935 (2009). 

 318. See Creating Schedule F in the Excepted Service, Exec. Order No. 13957, 85 

Fed. Reg. 67631, 67632 (Oct. 26, 2020); Executive Order 14,171, supra note 32, at 8625. 

 319. The first case, from 1839, arose when a new federal district judge replaced the 

clerk of the court, the judge candidly said, for no reason other than that the replacement was 

a friend. The Court upheld the power to fire, but the case sheds no light on how the Court 

regarded the Appointments Clause as applied to the executive branch. Ex Parte Hennen, 38 

U.S. 225, 229 (1839); see also James E. Pfander, The Chief Justice, the Appointment of 

Inferior Officers, and the “Court of Law” Requirement, 107 NW. U. L. REV. 1125, 1152 n.139 

(2013). The second case, from 1879, held that a physician appointed to determine eligibility 

for Civil War disability pensions was an employee, not an officer, of the United States, 

suggesting employees and officers of the United States occupy distinct constitutional 

positions. United States v. Germaine, 99 U.S. 508, 512 (1878). 
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be removed during peacetime only pursuant to a decision of a court martial.320 The 

Court explained: “We have no doubt that when congress, by law, vests the 

appointment of inferior officers in the heads of departments, it may limit and restrict 

the power of removal as it deems best for the public interest.”321 This decision was 

followed in Morrison v. Olson,322 which, in a 7–1 decision, upheld the power of 

Congress to insulate independent counsel from executive removal. More 

importantly for the civil service, Perkins was “the constitutional rock on which the 

federal civil service was erected,” observed Robert Post, historian of the Taft 

Court.323 

Until recently, there was only one Supreme Court decision suggesting that 

the Appointments Clause limits the power of Congress to protect executive branch 

officials from at-will removal, and even that case, Myers v. United States, accepts 

the constitutionality of Congress’s creation of civil service protection.324 In Myers, 

the Court, in an opinion by Chief Justice Taft, held that the Appointments Clause 

conferred on the President the right to remove a first-class postmaster.325 However, 

Taft’s opinion for the Court noted the “evil of the spoils system” that Congress had 

outlawed in 1883, noted further that positions covered by the merit system “may still 

be enlarged by further legislation,” and made clear that the holding of the case 

“works no practical interference with the merit system.”326 The postmaster whose 

job was at issue in the case was appointed by the President and confirmed by the 

Senate, a job category that Congress had specifically excepted from the civil service 

protection.327 “If such appointments were vested in the heads of departments to 

which they belong, they could be entirely removed from politics,” and there would 

be no constitutional issue with granting protection against removal.328 

The dissents of both Justice McReynolds and Justice Brandeis faulted 

Taft’s legal and political history from 1789 to the 1920s as well as his account of 

the separation of powers. Both McReynolds (no fan of the administrative state) and 

Brandeis pointed out that the Court’s approach to executive power cast doubt on 

scores of statutes creating commissions, agencies, and tribunals to regulate the 

economy—from the Interstate Commerce Act of 1887 to the Railway Labor Act of 

 
 320. 116 U.S. 483, 484–85 (1886) (holding that a cadet engineer who was 

summarily discharged from the Navy on the grounds that his service was not needed could 

not be removed except by court martial, the procedure Congress specified for removing naval 

officers). 

 321. Id. at 485. 

 322. 487 U.S. 654 (1988). 

 323. Post, supra note 317, at 177. 

 324. 272 U.S. 52, 173–76 (1926). 

 325. Id. at 176. 

 326. Id. at 173. 

 327. Id. at 174. 

 328. Id. Moreover, as Professors Andrea Katz, Noah Rosenblum, and Robert Post 

have observed, correspondence between Chief Justice Taft and other members of the Court 

during the deliberations over Myers reveal that all agreed that Article II did not prevent 

Congress from establishing civil service protections for federal employees. See Andrea 

Scoseria Katz & Noah A. Rosenblum, Becoming the Administrator-in-Chief: Myers and the 

Progressive Presidency, 123 COLUM. L. REV. 2153, 2160–61 (2023); Post, supra note 317, at 

177–84. 
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1926.329 Professor Post quoted Edward Corwin, the great constitutional law scholar 

of the era, criticizing the reasoning of Myers for creating a “paradox that, while the 

Constitution permitted Congress to vest duties in executive officers in the 

performance of which they were to exercise their own independent judgment, it at 

the same time permitted the President to guillotine such officers for exercising the 

very discretion which Congress had the right to require.”330 And Professors Katz 

and Rosenblum have argued that Taft’s opinion “did not explicate a preexisting 

tradition of presidential power; it invented one.”331 

Nevertheless, Congress continued to create independent agencies with the 

intent to remove policymaking from what it considered the pernicious effect of 

lobbying, and the Court approved. Less than a decade after Myers, the Court held 

that Congress could provide job security for agency heads. In Humphrey’s Executor 

v. United States, the Court upheld a statute insulating the commissioners of the 

Federal Trade Commission from removal except for “inefficiency, neglect of duty, 

or malfeasance in office.”332 The Court reasoned that the FTC was designed to be 

“non-partisan”; by statute no more than three of its five members were to be of the 

same political party. It was also to “act with entire impartiality,” and to exercise “the 

trained judgment of a body of experts.”333 Two decades later, in Weiner v. United 

States, the Court went further and held that even without a statutory limit on 

removal, the President could not remove executive officials where independence 

from the President is necessary to ensure that government decisions are based on 

merit rather than political influence.334  

The Roberts Court, however, has begun a revolution, reading Article II to 

impose limits on both the appointment and the removal of government officials. It 

further reads those limits as enforcing a principle of presidential control of 

policymaking. What remains uncertain, as scholars have observed, is whether the 

Court will extend Article II to allow complete presidential discretionary control over 

all aspects of administration as opposed to just policymaking.335 As for 

appointments, the Court in SEC v. Lucia determined that ALJs of the SEC exercise 

“significant discretion” in carrying out “important functions” and “hold a continuing 

office established by law,” and are therefore officers of the United States who must 

be appointed in the manner described by the Appointments Clause.336 As for 

removals, in 2021, in United States v. Arthrex, Inc., the Court declared job 

protections for Administrative Patent Judges (“APJs”), who were appointed and 

 
 329. Myers v. U.S., 272 U.S. 52, 181–82 (1926) (McReynolds, J., dissenting); id. 

at 250–53. (Brandeis, J., dissenting).  

 330. Post, supra note 317 at 185 (quoting Edward S. Corwin, The President as 

Administrator in Chief, 1 J. Pols. 17, 50 (1939)). 

 331. Katz & Rosenblum, supra note 328, at 2153. 

 332. 295 U.S. 602, 623 (1935) (quoting 15 U.S.C. § 41). 

 333. Id. at 624. 

 334. 357 U.S. 349, 355–56 (1958). 

 335. See Rosenblum & Hills, supra note 202, at 5. 

 336. Lucia v. SEC, 585 U.S. 237, 238 (2018). On the implications of this definition 

of the ALJ jobs covered by the Appointments Clause, and its likely impact on the 1655 ALJs 

who handle Social Security cases, see Article II—Appointments Clause—Officers of the 

United States–Lucia v. SEC, 132 Harv. L. Rev. 287, 291 (2018). 
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removable by the Secretary of Commerce, unconstitutional.337 The Chief Justice’s 

opinion emphasized that APJs rendered final decisions on patent validity and that 

the Director of the Patent and Trademark Office who appoints them, assigns them 

to cases, determines whether cases proceed to their review, and sets their pay, lacked 

one power that in the Court’s view is essential: the power to actually decide each 

case.338 

The Schedule P/C Executive Order’s justification for carving out policy-

involved jobs from civil service protection is that civil servants exercise discretion. 

One could imagine that argument being expanded into a requirement of Article II in 

a constitutional challenge to the CSRA. The argument might be that SES, or even 

lower-level civil servants like inspectors, scientists, analysts, or park rangers, 

perform “important functions” and exercise discretion.339 And their jobs are 

established by law. That their decisions are reviewable by others may not satisfy the 

Lucia/Arthrex standard if, as a practical matter, their supervisors lack the power to 

change their analysis. 

There is a significant difference between making policy about the extent of 

risk to tolerate regarding workplace safety or foodborne illness or about the target 

level of unemployment for the nation’s economic health, and the administration of 

a system of inspections of workplaces or meatpacking plants or the data engineering 

and analysis of employment data. When President Trump fired the Senate-

confirmed head of the Bureau of Labor Statistics on August 1, apparently because 

he was unhappy with monthly jobs data showing weak hiring in July and downward 

revisions to job growth data reported in June and May, economists of all political 

persuasions and people including the chief economist of JPMorgan expressed alarm. 

Data collection, analysis, and reporting, the economists say, are not a discretionary 

exercise in policymaking and should not be subject to political control.340 

The Court has thus appeared to invent a framework by which Congress 

must structure government. The President nominates and the Senate confirms 

“principal” officers. The President, a department head, or a court appoints “inferior” 

officers. These, the Court suggests, are the only two kinds of government officials 

who may “exercise significant authority pursuant to the laws of the United 

States.”341 And they must be removable by the President at will, unless they are a 

member of a multimember board or commission. Beyond that, the “lesser 

 
 337. 594 U.S. 1, 23 (2021). 

 338. Id. at 14. 

 339. See Lucia, 585 U.S. at 238 (2018). 
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s3KXPMbJ05edtbhblwe6wbsLuCZOhw%3D%3D&gaa_ts=68a77adb&gaa_sig=CVIjsQvv

px76ELDKCNaBETgLEMlXrC_W_JMjMJRlPRv0IDZNJtvfskZyoIDh3vdJNaFKNm6NiK

dP7FI-CFC17A%3D%3D [https://perma.cc/YP7K-LME9]; Ben Casselman, Trump Fired 

America’s Economic Data Collector. History Shows the Perils., N.Y. TIMES (Aug. 4, 2025), 

https://www.nytimes.com/2025/08/03/business/trump-bls-firing-economic-reports.html 

[https://perma.cc/2KXY-A7KY]. 

 341. Arthrex, 594 U.S. at 13 (cleaned up). 
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functionaries such as employees and contractors” may not exercise “significant and 

unreviewable authority.”342  

The implications of the Court’s expansive view of Article II are significant. 

One possibility is that the Court has committed itself to supervision of how Congress 

and the executive branch assign responsibilities. No employee can exercise 

“significant and unreviewable authority” unless they are either a Senate-confirmed 

political appointee or a next level down of appointee who is appointed by the 

President, a department head, or a court. On this analysis, the civil service system 

will remain intact, but litigants who are dissatisfied with executive or independent 

agency action can sue to invalidate it if the decisionmaker was too low in the 

governmental hierarchy to satisfy the Court’s sense of a desirable organizational 

hierarchy.343 Alternatively, and perhaps just as perniciously, the Court may conclude 

that Congress or agencies may assign job responsibilities as they deem appropriate, 

so long as those who make decisions can be fired at will, thus rendering job 

protections for a potentially vast swath of the executive branch unconstitutional. The 

proposed Schedule G may be an effort to take this second alternative one step further 

by asserting that Article II allows the President to appoint any policy involved 

government employee without regard to civil service principles of nonpartisanship 

and merit. 

Either way, it appears that the Court has decided that Article II makes it a 

kind of super-personnel department for the executive branch and the independent 

agencies. It can invalidate executive actions if it thinks the decisionmaker was too 

low in the government’s organization chart, or it can invalidate a statute that confers 

job security on the decisionmaker. Employment lawyers who have long complained 

about courts dismissing employment discrimination suits by saying that “federal 

courts hearing employment discrimination claims do not sit as a super-personnel 

department that reexamine an entity’s business decisions”344 will suddenly find that 

the Supreme Court is quite willing to be just that.345 

The Court now reads Humphrey’s Executor, Weiner, and Morrison as 

representing the “outermost constitutional limits of permissible congressional 

restrictions on the President’s removal power,”346 and they leave civil service 

 
 342. Id. (internal quotation marks omitted). 

 343. This is what happened in Arthrex. The Court decided that a certain category 

of federal employee (an ALJ) had too much responsibility and too little supervision, so they 

declared the employee’s act unconstitutional. See id. at 27. 

 344. See Greenslade v. Chicago Sun-Times, Inc., 112 F.3d 853, 865 (7th. Cir. 

1997); Kneibert v. Thomson Newspapers, Mich., Inc., 129 F.3d 444, 454 (8th Cir. 1997). 

 345. And yet, when the Court dismissed a First Amendment whistleblower claim 

of a lawyer concerned about unconstitutional police conduct and perjury in a search warrant, 

the Court emphasized that “[g]overnment offices could not function if every employment 

decision became a constitutional matter.” Garcetti v. Ceballos, 547 U.S. 410, 419 (2006) 

(quoting Connick v. Myers, 461 U.S. 138, 143 (1983)). 

 346. Free Enter. Fund v. Pub. Co. Acct. Oversight Bd., 537 F.3d 667, 698 (D.C. Cir. 

2008) (Kavanaugh, J., dissenting); see also Seila Law LLC v. Consumer Fin. Prot. Bureau, 

591 U.S. 197, 216–18 (2020) (holding that Article II authorizes the President to remove the 

head of a single-member commission or agency who exercised significant executive 

authority); see Collins v. Yellen, 594 U.S. 220, 227–28 (2021) (declaring unconstitutional 
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protections safe. But in Trump v. Wilcox, the Court’s unsigned order suggests it may 

be ready to overrule them.347 Language in some of Chief Justice Roberts’s opinions 

does not inspire confidence. Writing for the 5–4 majority in Free Enterprise Fund 

v. Public Company Accounting Oversight Board,348 he quoted President Harry 

Truman’s frustration with federal employees and said: “In its pursuit of a ‘workable 

government,’ Congress cannot reduce the Chief Magistrate to a cajoler-in-chief,” 

and said: “One can have a government that functions without being ruled by 

functionaries, and a government that benefits from expertise without being ruled by 

experts.”349 The Court recently described the President as “the only person who 

alone composes a branch of government,” which might come as a surprise to the 

millions of civil servants who work in the Executive Branch (and to the Vice 

President).350 The Free Enterprise Fund majority made a weak effort to allay 

concerns about the constitutionality of the civil service law, saying only that the 

Court did not “decide whether lesser functionaries subordinate to officers of the 

United States must be subject to the same sort of control as those who exercise 

significant authority pursuant to the laws.”351  

2. The First Amendment 

Even if the President is accorded expansive power under Article II, his 

power is still limited by the First Amendment. In Elrod v. Burns and cases that 

followed, the Supreme Court held that the First Amendment prohibits government 

from making hiring or replacement of government employees conditional on 

membership in or support of the political party in power.352 Those cases reject much 

of the reasoning that the Trump Administration has used to defend the idea that 

democracy is best served if all government employees should serve at the pleasure 

of the President. 

In Elrod, the Cook County Sheriff’s Department defended the dismissal of 

employees affiliated with the opposing political party by asserting partisan 

alignment created “the incentive to work effectively” and prevented staff from 

“subvert[ing] the incumbent administration’s efforts to govern effectively.”353 The 

Court disagreed, doubting “that the mere difference of political persuasion motivates 

poor performance” or that it should be a basis for “imputing lack of commitment to 

 
removal protection for the single Director of the Federal Housing Finance Agency, an 

independent agency created by Congress after the 2008 mortgage meltdown to supervise 

Fannie Mae and Freddie Mac, the two federally created private entities that purchase and 

securitize home mortgages). 

 347. See 145 S. Ct. 1415, 1416 (2025).  

 348. 561 U.S. 477, 484 (2010) (holding that Article II prevents Congress from 

granting for-cause removal protection to an officer when the officer empowered to remove 

them also enjoys removal protection). 

 349. Id. at 499. 

 350. Trump v. United States, 603 U.S. 593, 610 (2024) (quoting Trump v. Mazars 

USA, LLP, 591 U.S. 848, 868 (2020)). 

 351. Free Enter. Fund, 561 U.S. at 506 (internal quotation marks omitted). 

 352. 427 U.S. 347, 373 (1976); see also Branti v. Frankel, 445 U.S. 507, 519–20 

(1980); Rutan v. Republican Party, 497 U.S. 62, 79 (1990). 

 353. Elrod, 427 U.S. at 364. 
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the job.”354 The Court also rejected the notion that patronage in hiring and firing 

ensures accountability to the public. The Court’s view was that the political 

appointment of high-level officials was sufficient to ensure the accountability of 

elected officials to the electorate.355  

In Branti v. Frankel, the Court rejected the state government’s contention 

that considering party affiliation of lawyers in the public defender’s office served 

democratic accountability because close connection between policy advocacy and 

legal advocacy; the Court observed that “whatever policymaking occurs in the 

public defender’s office must relate to the needs of individual clients.”356 

The ongoing firings of government employees appears to be at least in part 

because the Administration believes their political views differ from Trump’s. In 

Executive Orders, memoranda, and even in the Schedule G Executive Order and the 

Schedule P/C Proposed Rule, Administration officials repeatedly assert that all 

executive power is vested “exclusively in the President” and democratic 

accountability requires that civil servants serve at his pleasure so that they can easily 

be dismissed if they resist his policy directives.357 (Vice President Vance was a bit 

more blunt before taking office when he said that government bureaucrats should be 

replaced “with our people.”358) The Administration’s actions have taken a broad 

view of disloyalty. DOJ reassigned or fired career lawyers who were responsible for 

ethics and for public corruption cases or who worked on the January 6 prosecutions 

or prosecutions of Trump resulting from his efforts to overturn the 2020 election. 

The dismissal letters asserted the fired lawyers could not be “trusted to faithfully 

implement the president’s agenda.”359 Even political appointees, including the 

Acting U.S. Attorney for the Southern District of New York, have been fired when 

they resisted compliance with what they considered politically corrupt deals 

between Trump and targets of criminal prosecution.360 On her first day in office, 

 
 354. Id. at 365. 

 355. See id. at 367. 
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Attorney General Bondi rescinded a longstanding DOJ policy that had allowed 

lawyers to decline to handle matters or to make arguments they considered unlawful 

or unconstitutional; she asserted the prior policy “deprives the President of the 

benefit of his lawyers” and that DOJ lawyers have “no latitude to substitute personal 

political views or judgments for those that prevailed in the election.”361 To enable 

the equation of loyalty to the leadership with compliance with law, DOJ ethics 

matters were reassigned to political appointees rather than to career employees.362 

One especially obvious instance of retaliation for even off-duty expression 

occurred in January, when staff working at the behest of Mike Waltz, Trump’s 

former National Security Advisor, reviewed the political activities, affiliations, and 

contributions of all subject matter experts working at the National Security Council, 

as well as their beliefs as expressed on social media.363 Waltz said he wanted 

everyone working at the NSC to be “100% aligned with the president’s agenda,” 

and that anyone who is not would be reassigned.364 Those with views deemed 

insufficiently sympathetic to the GOP and the President were transferred out of the 

NSC.365 

Employees dismissed because of apparent disagreement with goals or 

directives of the Administration will have to prove their dismissal is because of their 

political views or affiliation, or their off-duty political speech, and not every case 

will be as obvious as those reported at the NSC. The Administration will assert it is 

because of the work they did as part of their job (such as prosecuting him or those 

who committed crimes on January 6), which is government speech not protected by 

the First Amendment.366  

Anticipating this, the Schedule P/C 2025 Executive Order and Proposed 

Rule include language stating that employees or applicants for Schedule P/C 

positions “are not required to personally or politically support the current President 

or the policies of the current administration.”367 But the Executive Order goes on to 

say that employees “are required to faithfully implement administration policies to 

the best of their ability, consistent with their constitutional oath and the vesting of 

executive authority solely in the President. Failure to do so is grounds for 

dismissal.”368 The question is how much the second and third sentences undermine 

the first. 
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First, the NSC’s dismissal of numerous employees after a political vetting 

suggests the Administration has no intention of complying with this language. 

Second, even if the NSC is an anomaly and other agencies will refrain from making 

personnel decisions based on politics, if the Administration takes the position that 

government employees must do whatever the political appointee who supervises 

them says, regardless of the legality of the action, because of the “vesting of 

executive authority solely in the President,” then there is little protection for 

government employees at all. 

CONCLUSION 

To ensure that the President has the ability to implement policy, it is widely 

accepted that an incoming administration is empowered not only to replace the 

Cabinet and other high-level officers, but over 4,000 government workers, over 

2,500 of whom are not high enough in the hierarchy to require Senate confirmation. 

In addition, a variety of policymaking government employees are excepted from full 

civil service protections under Schedules A through E of the regulations 

implementing the current federal civil service law. For every President in recent 

memory, this has been sufficient to ensure that the bureaucracy was responsive to a 

new administration’s policy agenda. 

The Trump Administration’s effort to eliminate civil service protections 

and to fire an untold number of federal employees goes further in scope and number 

than any prior President, including even the last months of the first Trump 

presidency. This effort is aimed not only at eliminating the civil service principles 

of nonpartisanship and merit selection, but also the rights of federal employees to 

unionize and bargain collectively and to blow the whistle on unlawful government 

conduct. The Administration’s claim that it needs to have this power to make the 
federal bureaucracy more effective is unproven and indeed is undermined by 

numerous empirical studies of civil service laws in the United States and around the 

world. The Administration’s claimed authority violates federal statutes dating back 

to 1883. It is an extraordinary and thus far unsupported interpretation of the 

executive power under Article II. It also would violate the First Amendment. 

Making all federal employees subject to firing for their political views is bad for 

public administration and bad for democracy. 
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