REFLECTIONS ON THE CHURCH/STATE PUZZLE
Kermit V. Lipez*

I. INTRODUCTION

In the past five years, the Supreme Court has decided four
important cases involving the Religion Clauses of the First
Amendment: T own of Greece v. Galloway," Trinity Lutheran
Church v. Comer,> Masterpiece Cakeshop v. Colorado Civil
Rights Commisszon,3 and American Legion v. American
Humanist Association.' By analyzing and reacting to these
cases, I hope to offer a perspective on pieces of the church/state
puzzle that will help judges and others think more critically
about future developments in this consequential area of the law.’

Masterpiece Cakeshop and Trinity Lutheran are primarily
Free Exercise Clause cases. Town of Greece and American
Legion are Establishment Clause cases. Taken together, these

*Senior Judge, United States Court of Appeals for the First Circuit. This essay is based on
a lecture I gave as a “jurist in residence” at the Gould Law School of the University of
Southern California on January 23, 2019. I wish to thank my talented clerks Lauren Greil
and Miriam Becker-Cohen, and my talented intern, Ainsley Tucker, for their invaluable
assistance in preparing this essay.

1. Town of Greece v. Galloway, 572 U.S. 565 (2014).

2. Trinity Lutheran Church of Columbia, Inc. v. Comer,  U.S. 137 S. Ct. 2012
(2017).

3. Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm’n,  U.S. | 138 S. Ct.
1719 (2018).

4. Am. Legion v. Am. Humanist Assm,  U.S. 139 S. Ct. 2067 (2019).

5. In approximately the last five years, the Supreme Court has also decided two
important church/state cases under the Religious Freedom Restoration Act, 42 U.S.C.
§§ 2000bb-1 et seq. [hereinafter “RFRA”], see Burwell v. Hobby Lobby Stores, Inc., 573
U.S. 682 (2014), and the Religious Land Use and Institutionalized Persons Act, 42 U.S.C.
§§ 2000cc et seq., see Holt v. Hobbs, 574 U.S. 352 (2015). In a third case involving RFRA,
Zubik v. Burwell, U.S. , 136 S. Ct. 1557 (2016), the Court avoided a ruling on the
merits and vacated and remanded so that the courts of appeals could address the arguments
made by the parties in response to the order for supplemental briefing. I do not discuss
these cases.
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cases reflect a weakening of the Establishment Clause in favor
of a stronger free exercise right—a trend that will likely increase
the presence of majority religions in the public square, to the
possible detriment of minority religions. As I explain, this trend
is most notable in the continuing shift in Establishment Clause
Jurlsprudence away from the three-part test articulated in Lemon
v. Kurtzman,® with its focus on the present effects of statutes or
government practices with religious implications, toward a
“historically rooted practice” test. Unlike the Lemon test, the
“historically rooted practice” test, as articulated in Town of
Greece and invoked in American Legion, fails to account for the
religious pluralism of today's society. I therefore counsel caution
in eliminating Lemon from our Establishment Clause
jurisprudence. I also warn against conflating a measured
separation of church and state in judicial decisions—still central
to the neutrality principle of the Religion Clauses—with
hostility to religion.

The Religion Clauses of the First Amendment are familiar:
“Congress shall make no law respectlng an establishment of
religion, or prohibiting the free exercise thereof.”’ These
Clauses frame the debate about the proper relationship between
the government and religion. Although the First Amendment
explicitly limits the power of the federal government—
“Congress shall make no law”—the Supreme Court ruled in a
pair of cases in the l940s Cantwell v. Connecticut® and Everson
v. Board of Education,’ that those limits also apply to state
governments through the Fourteenth Amendment.

Given the generality of the Religion Clauses, there is no
consensus on the breadth of their application. But the ongoing

6. 403 U.S. 602 (1971). In Lemon, the Supreme Court held that Pennsylvania and
Rhode Island statutes that provided state funding for non-public, non-secular schools
violated the Establishment Clause because they created excessive entanglement of state and
church. In reaching that conclusion, the Court adopted the three-part Lemon test, which
requires that a statute or government practice (1) must have a “secular legislative purpose”;
(2) must have a principal or primary effect that “neither advances nor inhibits religion”;
and (3) must “not foster an excessive government entanglement with religion.” Id. at 612—
13 (citations and internal quotation marks omitted).

7. U.S. CONST. amend. I.

8. 310 U.S. 296 (1940) (Free Exercise Clause).

9. 330 U.S. 1 (1947) (Establishment Clause). Justice Thomas rejects the incorporation
of the Establishment Clause against the states, as he made clear in his concurrence in
American Legion. See infra p. 43.
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debate reflects two competing visions on the Supreme Court
about the proper relationship between the government and
religion under our Constitution: the “accommodation vision”
and the “separation vision.”'® Painting in broad strokes, the
accommodation vision requires government to make ample
room for religion in public life, or, to use a favorite phrase of the
accommodation advocates, in the public square. This vision
favors a narrow application of the Establishment Clause and an
expansive application of the Free Exercise Clause. The
separation vision requires government to keep a safe distance
from religion. It is wary of religion's presence in the public
square, favoring an expansive application of the Establishment
Clause and a narrow application of the Free Exercise Clause.
The separate opinions of the justices in Masterpiece Cakeshop,
Trinity Lutheran, Town of Greece, and American Legion reflect
these competing visions.

II. MASTERPIECE CAKESHOP: THE FIGHT FOR RELIGIOUS
EXCEPTIONS TO PUBLIC ACCOMMODATIONS LAWS

Some accommodationists seek to expand the Free Exercise
Clause by requiring religious exceptions to laws that prohibit
discrimination in places of public accommodation. In
Masterpiece Cakeshop, the Supreme Court considered the
demand of a baker for a religious exemption from a law
prohibiting discrimination against gay couples.

A. Precedent: Employment Division v. Smith

In a precedent central to Masterpiece Cakeshop,
Employment Division v. Smith,'" the Court had to decide if a

10. Compare, e.g., Michael W. McConnell, Neutrality Under the Religion Clauses, 81
Nw. U. L. REV. 146, 147 (1987) (describing the separationist vision), with, e.g., William J.
Cornelius, Church and State—The Mandate of the Establishment Clause: Wall of
Separation or Benign Neutrality? 16 ST. MARY'S L.J. 1, 13—14 (1984) (describing the
accommodationist vision); see also Carolyn A. Deverich, Establishment Clause
Jurisprudence and the Free Exercise Dilemma: A Structural Unitary-Accommodationist
Argument for the Constitutionality of God in the Public Square, 2006 B.Y.U. L. REV. 211,
262 (2006) (critiquing the separationist view and advocating for an accommodation
approach).

11. 494 U.S. 872 (1990).
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state, consistent with the Free Exercise Clause, could deny
unemployment benefits to persons dismissed from their jobs for
Vlolatmg state criminal laws by using peyote in their religious
worship.'? Prior to szth the Court had used the balancing test
of Sherbert v. Verner" to evaluate the kind of free exercise
claim raised in Smith. Under that test, “governmental actions
that substantially burden a religious practlce must be Justlﬁed by
a compelling governmental interest.”'* To the surprise and
dismay of many scholars and advocates of the free exercise
rights of minorities,'” the Court, in an oplmon by Justice Scalia,
abandoned the Sherbert balancing test in favor of a sweeping
rule to justify the denial of unemployment benefits:

[T]he right of free exercise does not relieve an individual of
the obligation to comply with a “valid and neutral law of
general applicability on the ground that the law proscribes
(or prescrlbes) conduct that his religion prescribes (or
proscribes).”!

Justice Scalia insisted that this rule was not new.'” The only
precedent to the contrary, he said, involved “not the Free

12. Id. at 890.

13. 374 U.S. 398 (1963) (holding that a state may not apply the eligibility provisions for
unemployment compensation in a way that requires workers of some faiths to abandon
their religious convictions).

14. Smith, 494 U.S. at 883 (citing Sherbert, 374 U.S. at 402-03).

15. See The Smith Decision: The Court Returns to the Belief-Action Distinction, PEW
RESEARCH CTR.: RELIGION & PUB. LIFE (Oct. 24, 2007), https://www.pewforum.org/
2007/10/24/a-delicate-balance/ (describing “significant political protest from religious
organizations and civil liberties groups”); Michael McConnell, Free Exercise Revisionism,
57 U. CHL L. REV. 1109, 1111 (1990) (referring to “over a hundred constitutional law
scholars” who joined with religious and civil liberties groups in filing a petition for
rehearing); cf. Smith, 494 U.S. at 919 (Blackmun, J., dissenting) (lamenting the impact that
Smith would have on minority religious groups and cautioning that courts should not “turn
a blind eye to the severe impact of a State’s restrictions on the adherents of a minority
religion” (citation omitted)).

16. Smith, 494 U.S. at 879.

17. Despite Justice Scalia’s insistence that the Smith test was not new law, the Court
had routinely applied Sherbert’s strict scrutiny to laws that inhibited the free exercise of
religion prior to Smith. See, e.g., Hobbie v. Unemp’t Appeals Comm’n, 480 U.S. 136
(1987) (striking down denial of unemployment benefits to Seventh-day Adventist fired for
refusing to work on Saturday, the sect’s Sabbath); United States v. Lee, 455 U.S. 252
(1982) (finding that compelling government interest in maintaining national tax system
outweighed claim that payment of social security taxes offends religious belief); Thomas v.
Review Bd., 450 U.S. 707 (1981) (striking down denial of unemployment benefits for
Jehovah’s Witness whose religious beliefs prevented him from manufacturing weapons for
war); see also McConnell, supra note 15, at 1111 (characterizing the “theoretical
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Exercise Clause alone, but the Free Exercise Clause in
conjunction with other constitutional protections, such as
freedom of speech and of the press.”'® Smith was not such a
hybrid case. He also said that a ruling in Smith’s favor under the
Sherbert test “would open the prospect of constitutionally
required religious exceptions from civic obligations of almost
every conceivable kind,”"” and would require judges to “weigh
the social importance of all laws against the centrality of all
religious beliefs,”* an exercise better left to the legislature in a
democratic society. In a concurring opinion, Justice O’Connor,
who would have ruled for Oregon on the basis of the Sherbert
balancing test, lamented its abandonment: “The compelling
interest test [of Sherbert] reflects the First Amendment’s
mandate of preserving religious liberty to the fullest extent
possible in a pluralistic socie:ty.”2

Justice O’Connor’s critique became a rallying cry for
critics of the Smith decision, who saw its non-accommodation
approach to claims for religious exemptions from general laws
as a threat to religious freedom and diversity.”> In 1993, by
overwhelming majorities in both Houses, Congress passed the
Religious Freedom Restoration Act to restore the applicability of
the Sherbert balancing test to all federal and state laws.” In a
1997 decision, City of Boerne v. Flores,** the Supreme Court
limited the applicability of the Act to federal law, concluding
that Congress did not have the power pursuant to the
enforcement provision of the Fourteenth Amendment to apply

argument” in Smith as “contrary to the deep logic of the First Amendment”); but see Lyng
v. Nw. Indian Cemetery Protective Ass’n, 485 U.S. 439 (1988) (declining to require federal
government to provide a compelling justification for road construction and timber
harvesting in a Native American religious site because the actions were neither coercive
nor a direct prohibition of religious practice).

18. Smith, 494 U.S. at 881 (citations omitted).

19. Id. at 888.

20. Id. at 890.

21. Id. at 903 (O’Connor, J., concurring in the judgment).

22. See, e.g., McConnell, supra note 15, at 1136 (“In a world in which some beliefs are
more prominent than others, the political branches will inevitably be selectively sensitive
toward religious injuries. Laws that impinge upon the religious practices of larger or more
prominent faiths will be noticed and remedied. When the laws impinge upon the practice of
smaller groups, legislators will not even notice, and may not care even if they do notice.”).

23. See supra note 5.

24. 521 U.S. 507 (1997).
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that law to the states.”> As a result, critics of the Smith decision
have been hoping for years to find a case that would prompt the
Supreme Court to overturn Smith and return to the Sherbert
balancing test for free exercise challenges to state laws of
general applicability, such as anti-discrimination laws.

B. Masterpiece Cakeshop s Sidestep

Masterpiece Cakeshop had the potential to be that case. In
2012, a same-sex couple visited the Masterplece Cakeshop, a
bakery in Colorado, to order a wedding cake.”® The bakery’s
owner, Jack Phillips, told the couple that he would not create
such a cake because of his religious opposition to same-sex
marriage. They filed a complaint with the Colorado Civil Rights
Commission claiming a violation of Colorado’s anti-
discrimination law, which prohibited a place of public
accommodation from refusing to provide goods or services on
the basis of certain protected characteristics, including sexual
orientation.”” The parties agreed that the bakery was a place of
public accommodation, and that Phillips’s refusal to sell the
cou%lge a wedding cake violated Colorado’s anti-discrimination
law.

Phillips argued that applying the anti-discrimination law to
his refusal violated his First Amendment rights to the free
exercise of religion and freedom of speech because requiring
him either to bake the cake or face civil fines impermissibly
forced him both to participate in an event (a same-sex wedding)
prohibited by his religion and express a viewpoint that he
abhorred. The Colorado Civil Rights Commission rejected those

25. See id. at 536 (finding that Congress exceeded its power under the Constitution and
that RFRA, as applied to the states, violated principles “necessary to maintain separation of
powers and the federal balance”). Since the Court’s announcement of RFRA’s
inapplicability to the states, twenty-one states have passed their own Religious Freedom
Restoration Acts, known as state RFRAs. See generally, e.g., State Religious Freedom
Restoration Acts, NAT’L CONF. OF ST. LEGISLATURES (May 4, 2017), http://www.ncsl
.org/research/civil-and-criminal-justice/state-rfra-statutes.aspx (showing state RFRAs as of
2015).

26. See Masterpiece Cakeshop, 138 S. Ct. at 1723.

27. Id. at 1725 (citing Colo. Rev. Stat. § 24-34-601(2)(a) (2017)).

28. Id. at 1726.
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claims, and so did the Colorado courts.”” The United States
Supreme Court then agreed to hear the case.

This case was appropriately portrayed as a big deal.
Twenty-one states and the District of Columbia have laws
prohibiting discrimination 1n public accommodations on the
basis of sexual orientation,’ and the Supreme Court had never
recognized a religious exception to anti-discrimination laws.
Indeed in the 1968 case of Newman v. Piggie Park Enterprises,
Inc.,”! the owner of a South Carolina barbecue chain claimed
that a federal public accommodations law requiring him to serve
blacks infringed on his freedom of religion because of his
religious objectlons to 1ntegrat10n The Supreme Court rejected
that claim as “patently frivolous.”* And then there was Justice
Scalia’s pronouncement in Smith that the Free Exercise Clause
does not permit an individual to disobey a law of general
applicability, like Colorado’s anti-discrimination law, on
religious grounds. If the Supreme Court recognized the religious
exception claim of the Masterpiece baker, it would have to
overrule Smith or somehow find it inapplicable. Going forward,
any such decision would have enormous implications for the
enforcement of anti-discrimination laws throughout the country.

To the relief of many, the Supreme Court avoided these
momentous issues. Justice Kennedy, writing for the seven-
member majority, ruled in favor of the baker because he found
that Colorado’s anti-discrimination law had not been neutrally
applied to baker Phillips.”> Some statements made by the
Colorado Civil Rights Commission showed “clear and
impermissible hostility toward the smcere religious beliefs that
motivated [the baker’s] objection.”** Justice Kennedy also saw

29. See Craig v. Masterpiece Cakeshop, Inc., 370 P.3d 272, 283 (Colo. Ct. App. 2015),
cert. denied sub nom. Masterpiece Cakeshop, Inc. v. Colo. Civil Rights Comm’n, No.
14CA1351,2016 WL 1645027 (Colo. Apr. 26, 2016).

30. See Map of States with Non-Discrimination Laws, MOVEMENT ADVANCEMENT
PROJECT (Sept. 18, 2019), http://www.lgbtmap.org/equality-maps/non_discrimination
laws. Guam and Puerto Rico also have such laws. See id.

31. 390 U.S. 400 (1968). The law at issue was the Civil Rights Act of 1964. See id. at
400.

32. Id. at402 n.5.

33. Masterpiece Cakeshop, 138 S. Ct. at 1724 (pointing out that “whatever the outcome
of some future controversy involving facts similar to these, the Commission’s actions here
violated the Free Exercise Clause; and its order must be set aside”).

34. Id. at 1729.
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hostility in the Commission’s “difference in treatment” of the
Masterpiece baker’s case from the cases of three other bakers
who refused on the basis of conscience to bake cakes with
images conveying disapproval of same-sex marriage.”> The
Commission found that those bakers had not violated the public
accommodations law. In Justice Kennedy’s view, that
differential treatment justified Phillips’s concern that “the
State’s practice was to disfavor the religious basis of his
objection.”*

Although the Court declined to decide whether a business
operator like Phillips is exempted from public accommodations
laws because of his religious beliefs, several of the Justices
hinted at their views. In the first line of a concurrence, Justice
Gorsuch, joined by Justice Alito, cited Smith for its holding that
“a neutral and generally applicable law will usually survive a
constitutional free exercise challenge.””’ He then pointed]
observed that “Smith remains controversial in many quarters.”
Still, he agreed with Justice Kennedy that the Colorado
Commission had violated Smith’s neutrality principle because it

8

35. Id. at 1730.

36. Id. at 1731. In the cases of concern to Justice Kennedy, there were three complaints
from an individual who had approached bakers asking them to bake wedding cakes with
explicit messages, based on the Bible, condemning same-sex marriage. See id. at 1730-31.
The bakers refused to bake those cakes. /d. When the individual seeking those cakes filed
complaints with the Commission, it concluded that the bakers acted lawfully in refusing
service because they were legitimately concerned that the messages on the cakes, which
they deemed to be hateful, would be attributed to them, and because “each bakery was
willing to sell other products, including those depicting Christian themes, to the
prospective customers.” Id. at 1730. As Justice Kennedy saw it, when Phillips made his
compelled speech argument—that an implicit pro-gay marriage message on the wedding
cake would be attributed to him—or when he insisted that he would sell any of his other
products to gay or lesbian customers, the Commission ignored those arguments or
dismissed them as irrelevant. /d. Hence, in Justice Kennedy’s view, the Commission
showed hostility to the religious basis of Phillips’s objection.

In dissent, Justice Ginsburg noted a crucial difference between Phillips’s refusal to
bake a wedding cake for the same-sex couple and the refusal of the other bakers to bake
wedding cakes with messages condemning same-sex marriage: “Phillips declined to make
a cake he found offensive where the offensiveness of the product was determined solely by
the identity of the customer requesting it,” a clear violation of Colorado’s public
accommodations law. “The three other bakers declined to make cakes where their objection
to the product was due to the demeaning message the requested product would literally
display.” Id. at 1750-51 (Ginsburg & Sotomayor, JJ., dissenting).

37. Id. at 1734 (Gorsuch & Alito, JJ., concurring).

38. Id.
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found the religious beliefs of the Masterpiece baker
“offensive.”’

In another concurring opinion, Justice Thomas, joined by
Justice Gorsuch, agreed with Justice Kennedy’s “hostility to .
religion” ratlonale but also expressed approval of the baker S
free speech claim.*® Justice Thomas saw the baker as an artist
who expressed himself through his cakes. The decision of the
Colorado Commission thus compelled the baker to convey a
message that he rejected. Justice Thomas apparently viewed the
baker’s claim as the kind of hybrid described by Justice Scalia in
Smith—a claim that implicates the “Free Exercise Clause in
conjunction with other constitutional protections, such as
freedom of speech and of the press”—to which Smith’s rule does
not apply

Taken together, the Gorsuch and Thomas concurrences
indicate unmistakable hostility to Smith. One way or another, by
overturning Smith or writing around it, Justices Gorsuch and
Thomas seem determined to create a religious-belief exception
to public accommodations laws when they next have an
opportunity to do so, if they can persuade their colleagues.**

Recently, however, the Court passed on an opportunity to
do just that.® Two bakers from Oregon, the Kleins, filed a
petition for certiorari challenging a finding that they violated
Oregon’s anti-discrimination law by refusing to bake a wedding

39. Id.

40. Id. at 1740 (Thomas & Gorsuch, JJ., concurring) (asserting that the Colorado
court’s “reasoning flouts bedrock principles of our free-speech jurisprudence and would
justify virtually any law that compels individuals to speak,” and that “[i]t should not pass
without comment”).

41. See Smith, 494 U.S. at 881.

42. There is further evidence that four justices are determined to undo Smith. Justice
Alito recently filed a statement concurring in the denial of a certiorari petition with free
exercise implications because unresolved factual questions in the case made it “difficult if
not impossible” to decide the issues raised in the petition. Kennedy v. Bremerton Sch. Dist.,
_U.S. _ , 139 S. Ct. 634, 635 (2019) (denying certiorari) (Alito, Thomas, Gorsuch &
Kavanaugh, JJ., concurring) (concerning whether a public-school athletic coach has a First
Amendment right to pray in the presence of his students). At the end of his statement,
Justice Alito noted that “the Court drastically cut back on the protection provided by the
free exercise clause” in Smith. Id. at 637. He then added that the Court had not been asked
to “revisit” Smith in this particular case—an invitation for future such petitions. /d.

43. See, e.g., Valerie Brannon, Supreme Court Vacates Another Opinion Applying
Antidiscrimination Laws to Religious Objectors 1, CONG. RESEARCH SERV.—LEGAL
SIDEBAR 10311 (June 19, 2019), available at https://fas.org/sgp/crs/misc/LSB10311.pdf.
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cake for a same-sex couple.* The Kleins asked the Court to
overturn Smith and find that Oregon s anti-discrimination law
violated their free exercise rights.” Instead, the Court simply
granted the certiorari petition, vacated the decision of the
Oregon Court of Appeals, and remanded for reconsideration in
light of Masterpiece Cakeshop.*® The import of such a GVR
order is always uncertain. In Kl/ein, it could just mean avoidance
of a difficult issue that the Court did not want to revisit so
soon.?’ However, there was evidence in the record that one of
the Oregon commissioners participating in the administrative
decision had made public statements arguably hostile to the
legal position of the Kleins. Hence, the Masterpiece Cakeshop
concern with hostility to religion by the state agency enforcing
the public accommodations law might have been in play.

C. The Portent of Masterpiece Cakeshop

I am dismayed by the prospect that the Supreme Court
might create a religious exception to anti-discrimination laws.*’

44. Klein v. Or. Bureau of Labor & Indus., 410 P.3d 1051 (Or. Ct. App. 2017), cert.
granted, judgment vacated,  U.S. 2019 WL 2493912 (Mem).

45. See id. at 1059.

46. Klein v. Or. Bureau of Labor & Indus., U.S.  , No. 18-547, 2019 WL
2493912 (Mem), at *1 (U.S. June 17, 2019). “GVR” stands for certiorari granted, lower
court decision vacated, and case remanded. A GVR order indicates that the lower court
should reconsider the case in light of new legal doctrine or cases decided after the lower
court decision but before the Court grants a writ of certiorari. GVRs are sometimes
construed as “a subtle (or not so subtle) hint that the court below might wish to try again,
else the Supreme Court might be roused to actually reverse.” Aaron-Andrew P. Bruhl, The
Supreme Court’s Controversial GVRs—and an Alternative, 107 MICH. L. REvV. 711, 715
(2009).

47. See Linda Greenhouse, Opinion, The Supreme Court Is Showing an Instinct for Self-
Preservation, at Least Until Next Year’s Election, N.Y. TIMES (June 20, 2019),
https://www.nytimes.com/2019/06/20/opinion/supreme-court-abortion-census.html/.

48. The standard for inquiry articulated by the Oregon Court of Appeals in Klein
differed from the Court’s inquiry in Masterpiece Cakeshop, which presented a zero-
tolerance mentality. Even “subtle departures” from neutrality can poison the well under
Masterpiece Cakeshop, whereas Klein required the decisionmaker to have prejudged the
issue so extensively “as to be incapable of determining its merits on the basis of the
evidence and arguments presented.” Klein, 410 P.3d at 1078 (citation omitted).

49. The Court may soon have another opportunity to do so in Fulton v. City of
Philadelphia, in which a petition for certiorari has been filed asking the Court to address
whether Philadelphia violated the free exercise rights of a religious agency by excluding it
from the city’s foster care system because it refused to consider same-sex couples for
foster-care placements. See Petition for a Writ of Certiorari, Fulton v. City of Phila., No.
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The warning shot about Smith from Justices Gorsuch and Alito
in Justice Gorsuch’s Masterpiece Cakeshop concurrence signals
an attempt to overrule Smith and return to the Sherbert balancing
test for state laws affecting religious practice.” If that happened,
the justices would confront two issues in a case like Masterpiece
Cakeshop. In a place of public accommodation, is a law that
compels the owner to provide goods or services to same-sex
couples, despite the owner’s religious objections to same-sex
marriage, a substantial burden on the free exercise of religion? If
so, does a compelling government interest justify that burden? In
my view, the answer to the substantial burden question is no; the
answer to the compelling interest question is yes.

If, like the baker, you believed that same-sex marriage was
religiously offensive and any degree of participation in same-sex
marriage was wrong, what freedom would you have to express
or practice that belief? Obviously, you could express that belief
at home to anyone within earshot. You could stand in your town
square and loudly proclaim your hostility to same-sex marriage.
You could pray openly against same-sex marriage in a place of
worship or anywhere you pray, and exercise your belief by
attending a house of worship where such ceremonies are
prohibited. In short, in our free society, with its robust
protections for freedom of worship and freedom of speech, you
have many opportunities to express your objections to same-sex
marriage and practice your belief.

Nevertheless, if you decided to open a business offering
goods and services to the public, you would no longer be
praying or speaking in the privacy of your home or the sanctity
of a place of worship. Instead, you would be participating in a
marketplace, licensed and regulated by the government in many
ways to protect the health and safety of the public. When you
choose to go into business, you should know that your business
is governed by anti-discrimination laws, like Colorado’s public

19-123 (Jul 22, 2019) (petitioning for writ of certiorari to the Third Circuit in Fulton v. City
of Phila., 922 F.3d 140 (3d Cir. 2019)); see also Mark Rienzi, Symposium: The Calm
Before the Storm for Religious-Liberty Cases? SCOTUSBLOG (Jul. 26, 2019), https://www
.scotusblog.com/2019/07/symposium-the-calm-before-the-storm-for-religious-liberty-cases/
(noting that the Supreme Court could “revisit or narrow Smith” if it granted certiorari in
Fulton).

50. See Masterpiece Cakeshop, 138 S. Ct. at 1734 (Gorsuch & Alito, JJ., concurring);
id. at 1740 (Thomas & Gorsuch, JJ., concurring).
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accommodations statute forbidding the denial of goods and
services to potential customers because of their sexual
orientation. Or, as the price of doing business, you should know
that the state, pursuant to its police power, might later oblige
you to make a sale that you would find religiously offensive.

Does this obligation substantially burden your religious
freedom, the first showing required by the Sherbert balancing
test, even if you are free to express your opposition to same-sex
marriage at home, in public, or in your place of worship, and
even if you chose to enter a business governed by anti-
discrimination laws? Those who supported the baker in the
Masterpiece Cakeshop case answered that question with a
resounding “yes”—your free exercise of religion is substantially
burdened in exactly those circumstances. Indeed, Phillips’s
Supreme Court brief took the position that the First Amendment
promises him “and all likeminded believers’ freedom to live out
their religious identity in the public square.”' Former Attorney
General Sessions similarly defended the free exercise of religion
in the public square:

Americans do not give up their freedom of religion by

participating in the marketplace, partaking of the public

square, or interacting with government; . . . free exercise of
religion includes the right to act or abstam from action in
accordance with one’s religious beliefs.”?

Clearly, when Phillips’s counsel and former Attorney
General Sessions refer to the “public square,” they refer to
something more than the literal public squares of this country,
i.e., those many places where individuals and government
interact, including schools, legislative halls, businesses,
government offices, and government programs. According to the
accommodation vision, the government abridges the free
exercise of religion to the extent that it excludes religion from
these places, or precludes religious exceptions to general laws
that affect religious practices or beliefs. Hence, according to this

51. Brief for Petitioners at *16, Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights
Comm’n, 138 S. Ct. 1719 (2018) (No. 16-111), 2017 WL 3913762 [hereinafter
Masterpiece Petitioner’s Brief].

52. See Sarah Posner, The Christian Legal Army Behind Masterpiece Cake Shop,
NATION (Nov. 28, 2017), https://www.thenation.com/article/the-christian-legal-army-
behind-masterpiece-cakeshop/.
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expansive version of the accommodation vision, telling baker
Phillips that, as the price of doing business, he must bake a cake
for a same-sex wedding, contrary to his religious belief, is
tantamount to telling him that he cannot pray as he wishes in his
place of worship. And to avoid that denial of his religious
preference, the courts must accommodate Phillips’s free exercise
right by protecting him from the application of an anti-
discrimination law.

ThlS argument cannot survive the Sherbert balancing
analysis.” Under that framework, the Masterpiece baker must
show that his religious exercise was substantially burdened by
the requirement that he create the wedding cake. Several factors
weigh against him. First, he was engaged in a business that he
freely entered, knowing that the state regulated that business for
the well-being of his customers. Second, he chose to bake
wedding cakes as part of the business. Nobody compelled
Phillips to make that choice, and he could change hlS busmess to
make cakes for special events other than weddings. ** Third, his
characterization of his activity failed to establish that baking a
cake for a wedding constitutes substantial participation in the
event. Phillips did not claim that the wedding cake had, for
example, the sacramental significance of bread and wine in a
Roman Catholic or Eastern Orthodox Mass, such that cake-
baking itself was a form of religious worship or practice. Given
his choices prior to the same-sex couple’s cake request, his
peripheral involvement, if any, in the wedding ceremony that he
opposed, and his freedom to express opposition to same-sex
marriage in other settings, the baker’s substantial-burden claim
ignores the factors that minimize that burden.

Moreover, even if one concluded that the law imposed a
substantial burden on Phillips’s religious belief, this burden was
justified by a compelling government interest—avoiding the
indignity imposed on same-sex couples exercising their right to

53. See Sherbert, 374 U.S. at 406.

54. This is not a case like Sherbert, in which an individual was forced to choose
between forsaking her religious beliefs or being ineligible for a government benefit. See id.
(finding a substantial burden where law required petitioner “to choose between following
the precepts of her religion and forfeiting benefits, on the one hand, and abandoning one of
the precepts of her religion in order to accept work, on the other hand”).
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marry by denying them a public service available to others.”
Indeed, avoiding harm to others is an important consideration in
the free exercise analysis.”® That consideration should doom any
claim for a religious exception to anti-discrimination laws in the
public square.

III. TRINITY LUTHERAN: THE ASCENDENCY OF THE FREE EXERCISE
CLAUSE OVER THE ESTABLISHMENT CLAUSE

A. Accommodation for Religious Institutions

In Trinity Lutheran, a different kind of Free Exercise case
with Establishment Clause implications, the Court had to decide
if the exclusion of a religious organization from participation in
a public program on separationist grounds violated the free
exercise rights of the organization. Missouri’s Department of
Natural Resources offered grants to public and private schools,
non-profit daycare centers, and other non-profit organizations to
help them purchase rubber playground surfaces made from
recycled tires. When the Trinity Lutheran Church applied for
such a grant for its pre-school and daycare learning center, the
Department denied the grant because the Missouri Constitution
has a provision, justified on Establishment Clause grounds,
stating that “no money shall ever be taken from the public

55. See Masterpiece Cakeshop, 138 S. Ct. at 1746 (describing the interests asserted by
the state of Colorado as avoiding the “denigrat[ion] [of] the dignity of same-sex couples
[and] assert[ion] [of] their inferiority” (quoting Brief for Respondents, Masterpiece
Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, at *39, 138 S. Ct. 1719 (2018) (No. 16-111),
2017 WL 4838415 (quoting J.E.B. v. Alabama ex rel. T. B., 511 U.S. 127, 142 (1994) and
Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 292 (1964) (Goldberg, J.,
concurring)).

56. See Christopher C. Lund, Religious Exemptions, Third Party Harms, and the
Establishment Clause, 91 NOTRE DAME L. REV. 1375, 1476 (2016) (asserting that “[t]he
general principle . . . that burdens on third parties matter . . . is well established”);
Christopher C. Lund, Exploring Free Exercise Doctrine: Equal Liberty and Religious
Exemptions, 77 TENN. L. REV. 351, 371 (2010) (referring to commentators who “see
RFRA as deeply problematic because they believe it gives far too much power to religious
claimants to avoid their legal obligations,” thus giving religious people both “a
presumptive right to disobey the law” and “undue preference over their nonreligious
counterparts”); see also JOHN STUART MILL, ON LIBERTY 22-23 (3d ed. 1864) (discussing
the harm principle).
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treasury, directly or indirectly, in aid of any church, sect or
denomination of religion.”’

Writing for a seven-member majority, Chief Justice
Roberts noted the agreement of the parties that the
Establishment Clause does not prevent Missouri from including
Trinity Lutheran in the playground program. As he put it,
however, that agreement “[d]oes not... answer the question
under the Free Exercise Clause, because we have recognized
that there is ‘play in the joints’ between what the Establishment
Clause permits and the Free Exercise Clause compels.”®

57. Trinity Lutheran, 137 S. Ct. at 2017-18 (quoting MO. CONST. art. I, § 7). Called
Blaine Amendments after Congressman James Blaine of Maine, who tried unsuccessfully
in 1875 to add language of this type to the First Amendment, such provisions are still found
in the constitutions of thirty-eight states. See, e.g., Mike McShane, Does a Justice
Kavanaugh Mean that Blaine Amendments are History? FORBES (July 10, 2018), https:
/Iwww .forbes.com/sites/mikemcshane/2018/07/10/does-a-justice-kavanaugh-mean-that-
blaine-amendments-are-history/#ed0c576¢743a; Charlie Melcombe & Stanley Carlson-
Thies, Supreme Court Upholds Equal Treatment for Faith-Based Organizations to Access
Public Funding, INST’L RELIGIOUS FREEDOM ALLIANCE (Aug. 10, 2017), http://
www.irfalliance.org/supreme-court-upholds-equal-treatment-for-faith-based-organizations-
to-access-public-funding/. In origin, Blaine Amendments were designed to block public
funding for Catholic schools. McShane, supra this note; Melcombe & Carlson-Thies, supra
this note.

58. Trinity Lutheran, 137 S. Ct. at 2019. The phrase used by the Chief Justice, “play in
the joints,” appears often in cases dealing with the tension between the Establishment
Clause and the Free Exercise Clause. However, it does not always refer to the tension
“between what the Establishment Clause permits and the Free Exercise Clause compels.”
For example, in the case in which the phrase was first used, Walz v. Tax Comm’n, 397 U.S.
664 (1970), it described the space between what the Establishment Clause prohibits and the
Free Exercise Clause prohibits: “[W]e will not tolerate either governmentally established
religion or governmental interference with religion. Short of those expressly proscribed
governmental acts, there is room for play in the joints productive of a benevolent neutrality
which will permit religious exercise to exist without sponsorship and without interference.”
1d. at 669 (emphasis added). Justice Ginsburg has explained the phrase differently: “This
Court has long recognized that the government may . . . accommodate religious practices
... without violating the Establishment Clause.” Cutter v. Wilkinson, 544 U.S. 709, 713
(2005) (citing Hobbie v. Unemployment Appeals Comm’n, 480 U.S. 136 (1987), and
noting that Locke v. Davey, 540 U.S. 712 (2004) acknowledges the “‘play in the joints
between’ the Free Exercise and Establishment Clauses, allowing the government to
accommodate religion beyond free exercise requirements, without offense to the
Establishment Clause”). And there is this version in Locke itself: “There are some state
actions permitted by the Establishment Clause but not required by the Free Exercise
Clause,” Locke, 540 U.S. at 719 (finding a state statute prohibiting state aid to secondary
students pursuing theology constitutional under the First Amendment), a meaning contrary
to the one invoked by the Chief Justice. In short, “play in the joints” is a slippery phrase
with no settled meaning.



22 THE JOURNAL OF APPELLATE PRACTICE AND PROCESS

Referring to Smith and its progeny, the Chief Justice wrote
that

in recent years, when this Court has rejected free exercise

challenges, the laws in question have been neutral and

generally applicable without regard to religion. We have
been careful to distinguish such laws from those that single

out the religious for disfavored treatment.””

Missouri had engaged in such disfavored treatment because its
categorical exclusion of religious institutions from a program
otherwise open to public and private schools meant that these
institutions had to “renounce [their] religious character” to
participate.®® Thus, the program “impos[ed] a penalty on the free
exercise of religion.”®"'

Given that the Missouri law was not a neutral law of
general apglicability, the Court evaluated it under the “strictest
scrutiny,”® noting that it could “be justified only by a state
interest of the highest order.”® The state defended the law with
its desire to “skate[] as far as possible from religious
establishment concerns.”® But Chief Justice Roberts was not
impressed: “In the face of the clear infringement on free exercise
before us, that interest cannot qualify as compelling.”® The
Court held that Missouri could not exclude Trinity Lutheran
from the playground-grant program.

In dissent, Justice Sotomayor, joined by Justice Ginsburg,
rejected the majority’s premise that Trinity Lutheran was
primarily a free exercise case. Indeed, she chided the majority
for mentioning the Establishment Clause only to note the
parties’ agreement that inclusion of the church in the program
would not violate the Establishment Clause. Constitutional
questions, she said, “are decided by this Court, not the parties’
concessions.”®

59. Trinity Lutheran, 137 S. Ct at 2020.

60. Id. at 2024.

61. Id. at 2019.

62. Id. at 2022 (citing Sherbert).

63. Id. at 2019 (citation and internal quotation marks omitted).
64. Id. at 2024.

65. Id.

66. Id. at 2028 (Sotomayor & Ginsburg, JJ., dissenting).
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For Justice Sotomayor, the key question in the case was
whether the public funds at issue subsidized religion—the
touchstone,” as she saw it, “of establishment jurisprudence.”®’
Justice Sotomayor answered that question by rejecting the
notion that the playground surfaces of Trinity Lutheran’s
learning center are somehow separate from the religious beliefs
and worship of the church. She did not see how those
playground surfaces could be confined to “secular use any more
than lumber used to frame the church’s walls, glass stained and
used to form its windows, or nails used to build its altar.”®® In
her view, whenever “funds flow directly from the public
treasury to a house of worship,”® the government is directly
funding religious exercise in violation of the Establishment
Clause. Missouri avoided that violation by excluding churches
from participation in the playground-grant program, and Justice
Sotomayor concluded that it should not be ordered to do
otherwise.” Indeed, as she saw it, Missouri was prohibited by
the Establishment Clause from doing what Chief Justice Roberts
said the Free Exercise Clause required it to do.

B. How Much Accommodation?

The accommodation rationale of Trinity Lutheran, focusing
on a government grant program available to public and private
organizations seeking to improve their playground surfaces,
evoked a hard question about the consequences of the separation
vision of the Establishment Clause. If religiously affiliated
organizations provide important services, such as education,
daycare, nutrition, or home health care, what purpose is served
by denying public support for these programs other than
preserving a strict separation between church and state?
According to Justice Sotomayor, “what purpose” is the wrong
question: the use of public funds to subsidize the ostensibly non-
religious activities of a church or religiously affiliated

67. Id. at 2030.

68. Id.

69. Id. at 2028-29.

70. Id. at 2040 (“A State’s decision not to fund houses of worship does not disfavor
religion; rather, it represents a valid choice to remain secular in the face of serious
establishment and free exercise concerns.”).
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organization inescapably subsidizes its religious activities, no
matter how far removed those non-religious activities are from
the core of religious belief and worship.”' For the adherents of
this strict separation vision, keeping religion out of the public
square, even in the form of government grant programs, is
faithful to the Establishment Clause’s intent to keep government
and religion as separate as possible. In their view, history is
replete with tragic examples of the volatile mix of government
and religion.

However, given the decisions of Justice Breyer and Justice
Kagan to join the opinion of Chief Justice Roberts in Trinity
Lutheran,” the strict separation vision is now a distinctly

71. Nevertheless, Justice Sotomayor does not invoke the “wall of separation” metaphor
in her Trinity Lutheran dissent. See Trinity Lutheran, 137 S. Ct. at 202741 (Sotomayor &
Ginsburg, JJ., dissenting). The phrase does not appear in the Constitution or the drafters’
contemporaneous documents. It was first used by Thomas Jefferson, in an 1802 letter to the
President of the Danbury Baptist Association. See DANIEL L. DREISBACH, THOMAS
JEFFERSON AND THE WALL OF SEPARATION BETWEEN CHURCH AND STATE 48 (2002)
(reproducing Ltr. from Thomas Jefferson, Pres. of the U.S., to Danbury Baptist Assn. (Jan.
1, 1802) [hereinafter “Danbury Letter’]). It was adopted by the Supreme Court in Reynolds
v. United States, 98 U.S. 145, 164 (1878) (holding that a federal law criminalizing bigamy
does not violate the Free Exercise Clause), and the Court used it later in Everson, 330 U.S.
at 16 (holding that a state law reimbursing parents for transportation costs to private
schools, including religious schools, did not violate the Establishment Clause). More
recently, the authority of that metaphor has been questioned. See Wallace v. Jaffree, 472
U.S. 38, 92 (1985) (Rehnquist, J., dissenting) (noting Jefferson’s absence from the country
when the Bill of Rights was under consideration by Congress and describing the Danbury
Letter as a “short note of courtesy”); but see DREISBACH, supra this note, at 26 (noting that
President Jefferson did not dismiss correspondence like the congratulatory note he received
from the Baptist committee in Danbury with “merely a cordial response in kind” and
explaining that he “thought such correspondence furnished an occasion for ‘sowing useful
truth & principles among the people, which might germinate and become rooted among
their political tenets’ (quoting Ltr. from Thomas Jefferson, Pres. of the U.S., to Levi
Lincoln, Att’y Gen. of the U.S. (Jan 1, 1802)). See infi'a note 170 for a full reproduction of
the passage from the Danbury Letter in which President Jefferson used the “wall of
separation” metaphor for the first time.

72. Justice Breyer has not supported a strict separation view of the Establishment
Clause for some time. See Van Orden v. Perry, 545 U.S. 677, 699 (2005) (Breyer, J.,
concurring in the judgment) (explaining that the Establishment Clause, read against the
background of history, cannot “compel the government to purge from the public sphere all
that in any way partakes of the religious” (citation omitted)); see also Howard Friedman,
Justice Breyer Discusses Establishment Clause, RELIGION CLAUSE (Jan. 26, 2006), http://
religionclause.blogspot.com/2006/01/justice-breyer-discusses-establishment.html (reporting
that, in a then-recent dialogue with the Kesher Israel Congregation in the District of
Columbia, “[Justice] Breyer said the Establishment Clause was designed not as an
‘absolute separation’ of church and state, but as a way to ‘minimize social conflict based
on religion””).
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minority vision on the Court. Moreover, the most relevant
history does not support the strict separation vision articulated
by Justice Sotomayor. As Judge McConnell, a prolific writer on
church/state issues, puts it,

[e]xponents of strict separation are embarrassed by the
many breaches in the wall of separation countenanced by
those who adopted the First Amendment: the appointment
of congressional chaplains, the provision in the Northwest
Ordinance for religious education, the resolutions calling
upon the President to proclaim days of prayer and
thanksgiving, the Indian treaties under which Congress paid
the salaries of priests and clergy.”
And he argues against the “constitutional rule of secularism
apparently favored by Justice Sotomayor in her Trinity Lutheran
dissent.” He believes that, with respect to government financial-
assistance programs, the government must strike a neutral
position between religion and secularism, as well as between
religions.”®
Abstractly, that proposition—supporting with public funds
the socially valuable programs of religious institutions that
mirror the programs of secular institutions—makes sense. The
difficulty arises when the ostensibly secular program of a
religious institution approaches the core of religious worship. As
Justice Sotomayor noted, with Lemon still on the books,
government aid that has the purpose or effect of advancmg
religion violates the Establishment Clause,”’ which “prohibits
the direct funding of religious activities.””®
These formidable establishment constraints explain why the
majority opinion in Trinity Lutheran was greeted so
enthusiastically in accommodation quarters. It is a prime

574

73. Michael W. McConnell, Coercion: The Lost Element of Establishment, 27 WM. &
MARY L. REV. 933, 939 (1986). The author was a professor of law at the University of
Chicago when he wrote this article and is now a professor at Stanford Law School. In
between those academic appointments, however, he was Judge McConnell of the United
States Court of Appeals for the Tenth Circuit.

74. Id. at 940 (concluding that the government can “pursue its legitimate purposes even
if to do so incidentally assists the various religions”).

75. See 137 S. Ct. at 2030 (Sotomayor & Ginsburg, JJ., dissenting) (pointing out that
“[t]he Church has a religious mission, one that it pursues through the Learning Center”).

76. McConnell, supra note 73, at 940.

77. See Trinity Lutheran, 137 S. Ct. at 2029 (Sotomayor & Ginsburg, JJ., dissenting).

78. Id.at 2030.
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example of the accommodation vision of the Religion Clauses of
the First Amendment: a narrow view of the Establishment
Clause and an expansive view of the Free Exercise Clause.

I am not troubled by the T7inity Lutheran outcome on its
facts. Playgrounds are far from the core of religious worship.
The challenge going forward, however, will be the formulation
of a limiting principle so that the free exercise rationale of
Trinity Lutheran—that government may not impose an
impermissible choice on a religious institution—does not engulf
the Establishment Clause in cases where there is a demand for
the inclusion of religious institutions in public benefits programs
that fall closer to the core of worship.

Those cases are surely coming,” and the justices know it.
In a controversial footnote in Trinity Lutheran, the likely price
for getting some of the other justices to join his opinion, Chief
Justice Roberts wrote: “This case involves express
discrimination based on religious identity with respect to

79. See Association of Christian Schools International News Release, ACSI Hails
Landmark Supreme Court 7-2 Ruling in Religious Liberty Case (June 26, 2017), available
at https://www.acsi.org/Documents/Legal %20Legislative/LAC/Trinity%20Lutheran%20S
COTUS%20Ruling_web.pdf (“This victory means that government cannot discriminate
against religious organizations and exclude them from receiving a generally available
public benefit simply because they are religious. It calls into question state Blaine
amendments which have been used to exclude faith-based institutions from public
programs of general application.”). The Supreme Court has now granted certiorari in such a
case. See Espinoza v. Mont. Dep’t of Revenue, No. 18-1195,  U.S. ;139 S. Ct. 2777
(June 28, 2019) (granting certiorari). Espinoza addresses whether it violates principles of
free exercise or equal protection for a state court to invalidate a state program as violating
its state constitution because it would benefit religious institutions. The Montana Supreme
Court struck down a state tax-credit program for parents sending their children to private
secular or religious schools. Espinoza v. Mont. Dep’t of Revenue, 435 P.3d 603, 612
(Mont. 2019), cert. granted, — U.S. | 139 S. Ct. 2777 (2019). However, after the
Montana Supreme Court’s decision, the state stopped providing tax credits altogether (to
both secular and religious schools), so the question before the Court is whether invalidating
the program on state constitutional grounds violates the Free Exercise Clause. See Erwin
Chemerinsky, Chemerinsky: Weighty Matters Load the Supreme Court's Next Term,
AB.A. J. (Oct. 3, 2019, 6:00 AM CDT), http://www.abajournal.com/news/article/
chemerinsky-an-exceptionally-important-term-at-the-supreme-court. For this reason,
several scholars have suggested that Espinoza may not be a useful vehicle for expanding
Trinity Lutheran’s holding. See id.; Linda Greenhouse, Religious Crusaders at the Supreme
Court's Gates, N.Y. TIMES (Sept. 12, 2019), https://www.nytimes.com/2019/09/12/opinion
/supreme-court-religion.html (comparing Espinoza to a civil rights era case, Palmer v.
Thompson, 403 U.S. 217 (1971), which held that a Mississippi city’s decision to close its
public swimming pools altogether, rather than integrate them, did not violate the equal-
protection right of its black citizens because both white and black residents were deprived
of a place to swim).
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playground resurfacing. We do not address religious uses of
funding or other forms of discrimination.”® In a concurring
opinion joined by Justice Thomas, Justice Gorsuch took strong
exception to this footnote, calling it an “ad hoc improvisation”
that

some might mistakenly read... to suggest that only

“playground resurfacing” cases, or only those with some

association with children’s safety or health, or perhaps

some other social good we find sufficiently worthy, are
governed by the legal rules recounted in and faithfully
applied by the court’s opinion.

Like the drama that will unfold in the public square in a
sequel to Masterpiece Cakeshop, the sequel to Trinity Lutheran
will be divisive and portentous, forcing lower courts, and
eventually the Supreme Court, to weigh the competing Free
Exercise and Establishment Clause concerns generated by these
public benefit cases.

IV. TowN oF GREECE: TRADITION AND RELIGIOUS MINORITIES

Protecting religious minorities has long been at the
forefront of First Amendment jurisprudence.® The Court’s 2014
decision in Town of Greece reversed that paradigm, favoring a
majority religious practice over the concerns of religious
minorities.

A. Precedent: Marsh v. Chambers

Marsh v. Chambers,83 decided in 1983, is essential for
understanding Town of Greece. The Marsh Court “found no
First Amendment violation in the Nebraska Legislature’s

80. Trinity Lutheran, 137 S. Ct. at 2024 n.3.

81. Id. at 2026 (Gorsuch & Thomas, JJ., concurring in part).

82. Cf. Smith, 494 U.S. at 902 (O’Connor, J., concurring in the judgment) (pointing out
that “the First Amendment was enacted precisely to protect the rights of those whose
religious practices are not shared by the majority and may be viewed with hostility. The
history of our free exercise doctrine amply demonstrates the harsh impact majoritarian rule
has had on unpopular or emerging religious groups”); Everson, 330 U.S. at 8-10
(explaining that the chief evil addressed by the Establishment Clause is hostility toward
religious dissenters).

83. 463 U.S. 783 (1983).
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practice of opening its sessions w1th a prayer delivered by a
chaplain paid from state funds.”® Noting that Congress had
practiced legislative prayer since the Constitution’s framing, and
that the majority of state legislatures then used legislative
prayers, the Court concluded that “legislative prayer, while
religious in nature, has long been understood as compatible with
the Establishment Clause.”’

Relying on history and tradition to justify Nebraska’s
legislative prayer, the Court in Marsh chose not to apply the
Establishment Clause test set forth in Lemon.*® This three-part
test—requiring a secular legislative purpose, a principal or
primary effect that neither advances nor inhibits religion, and an
effect that does not foster an “excessive entanglement with
religion”87 —was not casually derived. Instead, it reflects

“consideration of the cumulative criteria developed by the Court
over many years.” ® And it is a stringent test. The statute or
governmental practice at issue has to meet each part of the test
to survive an Establishment Clause challenge. That stringency
prompted the majority in Marsh to rely on history and tradition
as a more congenial way to analyze the constitutionality of
Nebraska’s legislative prayer. 8

B. Town of Greece s Message to Minority Religious Groups

Town of Greece pushed the boundaries of Marsh into new
territory. In 1999, Greece assigned a town employee to find
someone to lead the assembled in prayer at the start of each
meeting of the town council. The employee made calls every

84. Town of Greece, 572 U.S. at 575 (describing Marsh, 463 U.S. at 792).

85. Id.

86. Lemon, 403 U.S. at 607 (finding statute that provided state funding for non-public,
non-secular schools in violation of the Establishment Clause because it created excessive
entanglement of state and church).

87. Id. at 612—13. The Lemon test has been applied to governmental practices as well as
to statutes. See, e.g., Lynch v. Donnelly, 465 U.S. 668 (1984) (applying Lemon test to
uphold city’s practice of displaying a créche among other Christmas decorations, such as a
Santa Claus house and reindeer).

88. Lemon, 403 U.S. at 612.

89. Marsh, 463 U.S. at 786. In dissent, Justice Brennan chided the majority for this
refusal to apply Lemon. See id. at 797 (“The Court makes no pretense of subjecting
Nebraska’s practice of legislative prayer to any of the formal ‘tests’ that have traditionally
structured our inquiry under the Establishment Clause.”).
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month to congregations mentioned in a local newspaper or local
directory, both of which listed only Christian churches, until she
found an available clergyperson. As a result, all the prayer
leaders from 1999 to 2007 were Christian. Most of their prayers
invoked “Jesus,” “Christ,” “your Son,” or the “Holy Spirit,” and
they usually closed with phrases like “in the name of Jesus
Christ” or “in the name of your Son.” Often, the prayer leader
would ask the members of the public to stand during the
prayer.”

Not surprisingly, two residents—one a Jew, the other an
atheist—sued the town, asserting that it had violated the
Establishment Clause by preferring Christians over other prayer
leaders and by sponsoring sectarian prayers. They sought an
injunction that would limit the town to “inclusive and
ecumenical” prayers that referred only to a “generic God” and
would not associate the government with any one faith or belief.

The complaining residents lost in the district court but won
before the Second Circuit, which applied a modified version of
the Lemon test and concluded that the town’s prayer practice
impermissibly endorsed Christianity.”' But the Supreme Court
held, in a five-to-four decision written by Justice Kennedy, that
the town’s prayer practice did not violate the Establishment
Clause.”

As in Marsh, the Court in Town of Greece relied on history
and tradition, and ignored Lemon, in finding Greece’s prayer
practice constitutional. Indeed, the parties in their briefing did
not even argue that Lemon governed.” Still, Justice Kennedy

90. Town of Greece, 572 U.S. at 571-72.

91. Galloway v. Town of Greece, 681 F.3d 20 (2d Cir. 2012). The “endorsement test”
was first developed by Justice O’Connor in Lynch. See 465 U.S. at 687 (O’Connor, J.,
concurring). Justice O’Connor explained that there were “two principal ways” in which
government might violate the Establishment Clause: by fostering “excessive entanglement”
between government and religious institutions, or by communicating endorsement or
disapproval of religion. /d. at 687-91. The endorsement test combines the purpose and
effects prongs of the Lemon test into one “endorsement prong.” The Supreme Court
adopted Justice O’Connor’s formulation of the endorsement test in County of Allegheny v.
ACLU, 492 U.S. 573 (1989) 573, 594-97 (1989) (describing the rationale of the majority
opinion in Lynch as “none too clear” and relying on Justice O’Connor’s concurrence to
apply the endorsement test).

92. Town of Greece, 572 U.S. at 575.

93. The Town of Greece discussed Lemon in its petition for certiorari, primarily to
characterize it as inapplicable to the case. See Petition for Writ of Certiorari, Town of
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felt the need to justify once again the choice made in Marsh to
“carve out an exception” to the court’s Establishment Clause
jurisprudence: “The Court in Marsh found those [Lemon] tests
unnecessary because history supported the conclusion that
legislative invocations are compatible with the Establishment
Clause.”** Thus, he said, any Establishment Clause test “must
acknowledge a practice that was accepted by the Framers and
has withstood the critical scrutiny of time and political
change,”® and the relevant inquiry in Town of Greece was
“whether the prayer practice ... fits within the tradition long
followed in Congress and the state legislatures.” *°

The plaintiffs argued that the town’s prayer practice did not
fit within that tradition because the sectarian language of the
prayers violated the Establishment Clause principle of neutrality,
and the impact of the prayers on some members of the public
violated its prohibition against government coercion of religious
practice. Non-Christians seated in the public meeting space at
the town hall during the prayer would feel that they must
“remain in the room or even feign participation in order to avoid
offending the representatives who sponsor the prayer and will
vote on matters citizens bring before the board.”

Justice Kennedy rejected the sectarian-prayer argument
with notable heat. These seriatim statements capture his tone:

An insistence on nonsectarian or ecumenical prayer as a
single, fixed standard is not consistent with the tradition of
legislative prayer outlined in the Court’s cases.

skookokoskok

Greece v. Galloway, 572 U.S. 565 (2014) (No. 12-696), 2012 WL 6054799, at *18—*19.
Similarly, the complaining citizens did not primarily rely on Lemon in their brief, arguing
instead that the town’s prayer practice was unconstitutionally “coercive.” See Brief for
Respondents, Town of Greece v. Galloway, 572 U.S. 565 (2014) (No. 12-696), 2013 WL
5230742, at *17-*18; but see Brief of Erwin Chemerinsky & Alan Brownstein as Amici
Curiae in support of Respondents, Town of Greece v. Galloway, 572 U.S. 565 (2014) (No.
12-696), 2013 WL 5323367 at *3—*4 (advocating reliance on Lemon).

94. Town of Greece, 572 U.S. at 575.

95. Id. at 577.

96. Id.

97. Id.

98. Id. at 578.
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The decidedly Christian nature of