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FOREWORD

THE PAST AS PROLOGUE

Only a week after seeing Judith Kaye’s obituary last winter,
I learned that Marie Garibaldi had died. Here were two
distinguished judges, one the first woman appointed to the New
York Court of Appeals who later became the first woman to
serve as Chief Judge of the State of New York,' the other both
the first woman president of the New Jersey State Bar
Association and the first woman justice of the New Jersey
Supreme Court.? But here also were two women whose names I
never heard growing up.

This is no surprise: It was the rare woman who managed to
become a lawyer—Ilet alone a judge—when I was a girl? a
situation that changed only slowly. I started college in 1974, when
just twenty percent of the law students in this country were
women, and that figure had yet to reach thirty percent by the
time I finished in 1978.* Women still accounted for fewer than
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forty percent of the students in American law schools when I
graduated with the class of 1984.> And had I gone directly to law
school after college, I would have graduated into a world in
which neither the highest court of the state in which I attended
law school nor that of the state in which I first practiced law had
ever included a woman.®

Seeing Judge Kaye and Justice Garibaldi memorialized as
outstanding judges seems natural today, as does simply seeing
Justices Ginsburg, Sotomayor, and Kagan on the United States
Supreme Court. Yet women in the judiciary have still not
achieved parity with men, either in numbers’ or in salary.® But I
am not disheartened, largely because I have lived to see the
inspiring professional achievements of women like Judge Kaye
and Justice Garibaldi. Their careers remind me that the appellate
judge can draw strength from the past as she builds her future,
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for “what’s past is prologue, what to come / In yours and my
discharge.”

IN THIS ISSUE

This issue begins with Professor Berger’s intriguing essay,
which uses the tools of rhetorical analysis to examine the
opportune moment—one that might mark a turning point in the
law. We also have a look at preservation rules in the federal
courts of appeals; an analysis of issue advertising in judicial races;
a study of attorney performance in criminal appeals; and an
update on state rules addressing the publication, citation, and
precedential value of unpublished opinions. Each strikes me as
likely to interest many law professors, lawyers, and judges, so I
encourage you to begin with whichever seems most likely to be
of use in your corner of the appellate world.
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